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EDITOR'S PREFACE.

In preparing this edition, I have had in view the essential

merit of the work to be revised, and the particulars in which its

usefulness Had been impsdred through changes in the law.

The author's aim was to instruct students of American juris-

prudence in the fundamentals of that system. Admirably adapted

to the needs of such, his treatise addressed itself to those most

ardent of students, practitioners themselves. Hence it soon at-

tained, and since has held, the distinction of the best general

treatise on American law. Herein are presented, as parts of an

organic whole, the international relations of our government, its

constitutional organization, and the legal results flowing from the

exercise of its executive, legislative, and judicial functions. With-

out deviation from its systematic course, the disicussion passes

from the Union to the States united, and finally dwells upon the

myriad relations of private life, personal and proprietary. To this

source, consequently, students resort for the beginnings, and law-

yers and judges for the application, and, in some measure, for

the consummation, of professional knowledge. As a text book, it

is simple and instructive; as an authority, it is distinguished

among the highest.

Subsequent to the last edition issued under supervision of the

author, important changes have occurred. Of the international

questions by him so thoroughly discussed, some, arising anew

(5)



'uVI EDITOR a PREFACE.

from the peaceful intercourse and hostile conflicts of sovereign

powers, have received further consideration and more authorita-

tive decision. Within the nation still greater changes have

taken place. In addition to the gradual process of national pro-

giession, the country has recently been subjected to a great pol-

itical revolution, whose causes may have passed into history, but

whose effects are ever appearing in constitutional and legislative

provision. Aside from this, the fabric of national and state

legislation, which at the author's death had been reared upon

the underlying principles of our legal system, has been exten-

sively altered and increased; while the decisions, by whose light

he was guided, have been multiplied a thousand fold. Bead

without frequent reference to these changes, his work, originally

remarkable for its fullness of treatment, would be inadequate to

the exposition of American law.

The notes, in which I have attempted to supply requisite addi-

tions, have, as far as possible, been adapted to the original plan

and purposes of the work, to the end, it was hoped, that these

might continue to be realized. In the parts which treat of inter-

national and constitutional law historical notes seemed to be re-

quired, and have been inserted. The first of the chapters de-

voted to the federal judiciary system was found to be, even in

the latest editions, years in arrear of sweeping changes. Here,

therefore, the work of annotation consisted chiefly in presenting,

sometimes in full and sometimes in substance, acts of Congress

now in force. Throughout, notes of reference to recent decisions,

and notes critical, defining, and explanatory have been added

wherever they promised to be of service to the reader. In some

instances I have thought it necessary to summarize, systemize,

and complete portions of the author's treatment which in teach-

ing I have found to be confusing to the student. By many cross

references from one part to another, I have sought to provide

against the inconvenience that attends partial discussions of a

subject widely separated from each other.



EDITOR S PREFACE. Vll

In no case have I altered or omitted any portion of the text;

though in some cases I have (between brackets [ ]) inserted

therein matter intended to contribute to its intelligibility or ac-

curacy.

In conclusion I wish to acknowledge the assistance of the corps

of Editors of the Blackstone Publishing Company, to whom be-

long some of the responsibility, and a share of any credit which

may be due, on account of the production herewith submitted to

the public

WM. M. LACY.
Phtlamxphia, May 20, 1889.
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TO

WILLIAM JOHNSOIS", Esq.

Dear Sib,

Is compiling these volumes, (originally intended, and now

published, for the benefit of American students, ) I have frequently

been led to revisit the same ground, and to follow out the same

paths, over which I have so often passed with you as a companion

to cheer and delight me.

You have reported every opinion which I gave in term time,

and thought worth reporting, during the five and twenty years

that I was a Judge at Law and in Equity, with the exception of

the short interval occupied by Mr. Caines' Reports. During that

long period, I had the happiness to maintain a free, cordial, and

instructive intercourse with you; and I feel unwilling now to

close my labours as an author, and withdraw myself finally from

the public eye without leaving some memorial of my grateful

sense of the value of your friendship, and my reverence for your

character.

In inscribing this work to you, I beg leave, sir, at the same

time, to add my ardent wishes for your future welfM"e, and to as-

sure you of my constant esteem and regard,

JAMES KENT.
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PREFACE

TO THE FIRST VOLUME OF THE FIRST EDITION.

Having retired from public office in the summer of 1823, 1 had

the honor to receive the appointment of Professr of Law in Columbia

College. The trustees of that institution have repeatedly given me

the most liberal and encouraging proofs of their respect and confi-

dence, and of which I shall ever retain a grateful recollection.

A similar appointment was received from them in the year 1793;

and this renewed mark of their approbation determined me to

employ the entire leisure in which I found mvBelf, in further in-

deavours to discharge the debt which, according to Lord Bacon,

every man owes to his profession. I was strongly induced to

accept the trust from the want of occupation; being apprehen-

sive that the sudden cessation of my habitual employment (a),

and the contrast between the discussions of the forum, and the

solitude of retirement, might be unpropitious to my health and

spirits, and cast a premature shade over the happiness of declin-

ing years.

The following lectures are the fruit of the acceptance of that

trust; and in the performance of my collegiate duty, I had the

satisfaction to meet a collection of interesting yoang gentlemen

of fine talents and pure character, who placed themselves under

my instruction, and in whose future welfare a deep interest is

felt

(a , I was appointed Recorder of New York in March. 1797. and from that
time until August, 1823, I was constantly employed in judicial duties.

(11)
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Having been encouraged to suppose that the publication of the

Lectures might render them more extensively useful, I have been

induced to submit the present volume to the notice of students,

and of the junior members of the profession, for whose use they

were originally compiled. Another volume is wanting, to em-

brace all the material parts of the Lectures which have been com-

posed. It will treat, at large, and in an elementary manner, of

the law of property, and of personal rights, and commercial con-

tracts; and will be prepared for the press in the course of the

ensuing year, unless in the mean time there should be reason to

apprehend, that another volume would be trespassing too far upon

the patience and indulgence of the public.

New Yoek, November 23, 1826.



PREFACE

TO THE SECOND VOLUME.

When the first volume of these Commentaries was published,

it was hoped and expected that a second would be sufficient to

include the remainder of the Lectures, which had been delivered

in Columbia College. But in revising them for the press, some

parts required to be suppressed, others to be considerably en-

larged, and the arrangement of the whole to be altered and im-

proved. A third volume has accordingly become requisite (a), to •

embrace that remaining portion of the \*^ork, which treats of com-

mercial law, and of the doctrines of real estates, and the incor-

poreal rights and privileges incident to them.
*

It is probable that in some instances I may have been led into

more detail ttian may be thought consistent with the plan of

the publication. My apology is to be found in the difficulty

of being really useful on some branches of the law, without going

fir into practical illustrations, and stating, as far as I was able,

with precision and accuracy, the established distinctions. Such

a detail, however, has been, and will hereafter be, avoided as

much as possible; for the knowledge that is intended to be com-

municated in these volumes, is believed to be, in most cases, of

general application, and is of that elementary kind, which is not

only essential to every person who pursues the science of the law

(a) This appeared in 1828, and a fourth volume was required, and ap-
peared in 1830.

(13)
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as a practical profession, but is deemed useful and ornamental to

gentlemen in every pursuit, and especially to those who are to

assume places of public trust, and to take a share in the business

and in the counsels of our country.

New Yokk, November 17ih, 1827
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PAET I.

OF THE LAW OF NATIONS. >

LECTURE I.

OF THE FOUNDATION AND HISTORY OF THE LAW OF NATIONS.

When the United States ceased to be a part of the British em-

pire, and assumed the character of an independent nation, they

became subject to that system of rales which reason, morality,

and custom, had established among the civilized nations of

' This title has been criticised as inappropriate. The phrase, laic of nations,

is of ancient orgination and has historical associations which are thought to

be disregarded by using it interchangeably with the expression, inteniaiional

lair Observing that much belongiug to their own laws obtained among the
surrounding Italian races, the Romans therefore called it jus gentium, that
is, the law of nations. "Jus gentium was, in fact, the sum of the common
ingredients in the customs of the old Italian tribes, for they were all the

nations whom the Romans had the means of observing, and who sent succes-
sive swarms of immigrants to Roman soil. Whenever a particular usage was
seen to be practiced by a large number of separate races in common, it was
set down as part of the Law common to all Nations, or Jus Gentium."
Maine, Ancient Law, p. 49. Manifestly there is a marked distinction be-
tween (on the one hand) law thus belonging, as a matter of municipal regu-
lation, and by separate possession, to every one of all the races that the
Romans had in view, and (on the other hand) the law in later times belong-
ing, as a regulator of their mutual intercourse, and by unity of possession,
to all the nations known as ci%"ilized. The latter, some have said, is not
jus gentium, the law of natiorLS, but jus inter gentes, international law.
Nevertheless, usage, which regards present needs and convenient methods,
does not maintain such distinction. Jus gentium is now of very inconsider-
able legal importance; while the law that in a proper sense belongs collec-
tively to nations requires a designation significant of that circumstance. If
it be said that, as a name, laic of nations gives no intimation of in^er-national
relationship, it may be replied that, in the same application, international
law gives no intimation of coH-national possession. Neither observation
raises a valid objection. Ordinarily a name is bestowed in recognition, not
of the sum of associated attributes, but of a characteristic feature, which at
the time of naming is conspicuous. Often, therefore, an object receives a
plurality of designations, which are equally applicable and severally useful.
It is conducive to certainty of thought and facility of expression, that there
are two names for the law which has sway over nations: one emphasizing
community of possession by them all ; the other emphasizing reciprocal
observance in their intercourse with one another.

21



* 2 OF THE LAW OF NATIONS. [Part I.

Europe, as their public law. During the war of the American

revolution, congress claimed cognizance of all matters arising

upon the law of nations, and they professed obedience to that

law, "according to the general usages of Europe." (a) By this

law we are to understand that code of public instruction, which

defines the rights and prescribes the duties of nations, in their

intercourse with each other. The faithful observance of this law

is essential to national character, and to the happiness of mankind.

According to the observation of Montesquieu (6), it is founded

on the principle, that different nations ought to do each

[ *2 ] other as much good in peace, and as * little harm in war,

as possible, without injury to their true interests. But as

the precepts of this code are not defined in every case with per-

fect precision, and as nations have no common civil tribunal to

resort to for the interpretation and execution of this law, it is

often very difficult to ascertain, to the satisfaction of the parties

concerned, its precise injunctions and extent; and a still greater

difficulty is the want of adequate pacific means to secure

obedience to its dictates.

Natural and positive Law of Nations.—There has been a

difference of opinion among writers, concerning the foundation

of the law of nations. It has been considered by some as a mere

system of positive institutions, founded upon consent and usage;

while others have insisted that it was essentially the same as the

law of nature,^ applied to the conduct of nations, in the character

of moral persons, susceptible of obligations and laws. We are

not to adopt either of these theories as exclusively true. The

{a) Ordinance of the 4th December, 1781, relati%-e to maritime captures.

Journalu of Congrrsa, vol. vii. 185. The English judges have frequently de-

clared that the law of nations was part of the common law of England.
Triquet v. Bath, .i Burr. 1478. Heathfield v. Chilton, 4 lb. 2015; and it is

well settled that the common law of England, so far as it may be consistent

with the constitutions of this country, and remains unaltered by statute, is

an essential part of American jurisprudence. Vide infra, pp. 342. 472, 473.

(i) VEfqtril des Loix b. 1. c. 3.

* By jus naturale, the law of nature, the ancients meant the law apper-
taining to a supposititious primal age of natural simplicity, of artless per-
fection. Their sentiments regarding this age were similar to those which
mem])ers of the elder generation are now seen to entertain towards customs
belonging to the past. From the original simplicity of mankind there was
8uppose<l to have taken place a gradual derogation leading to many devia-

tions from natural ways of life. When, therefore, amid national diversities,

a uniformity was observed, it was considered a proof, Ijccause evidently a
survival, of a time when men lived uniformly in a state of uature. In this

view jvs naturale is ideutitied with jus gentium.

23



Lee. I.] OP THE LAW OF NATIOXS. *3

most useful and practical part of the law of nations is, do doubt,

instituted or positive law, founded on usage, consent, and agree-

ment But it would be improper to separate this law entirely

from natural jurisprudence, and not to consider it as deriving

much of its force and dignity, from the same principles of right

reason, the same views of the nature and constitution of man, aad

the same sanction of Divine revelation, as those from which the

science of morality is deduced. There is a natural and a positive

law of nations. By the former, every state, in its relations with

other states, is bound to conduct itself with justice, good faith,

and benevolence; and this application of the law of nature has

been called by Vattel the necessary law of nations, because nations

are bound by the law of nature to observe it: and it is termed by

others, the internal law of nations, because it is obligatory upon

them in point of conscience (a).

Moral obligation of States.—We ought not, therefore, to sep-

arate the science of public law from that of ethics, nor encour-

age the dangerous * suggestion, that governments are not [ *3]

so strictly bound by the obligations of truth, justice, and

humanity, in relation to other powers, as they are in the manage-

ment of their own local concerns. States, or bodies politic, are

to be considered as moral persons, having a public will, capable

and free to do right and wrong, inasmuch as they are collections

of individuals, each of whom carries with him into the service of

the community, the same binding law of morality and religion

which ought to control his conduct in private life [b). The law of

nations is a complex system, composed of various ingredients.

It consists of general principles of right and justice, equally suit-

able to the government of individuals in a state of natural equality

and to the relations and conduct of nations; of a collection of

usages and customs, the growth of civilization and commerce; and

{a) Vattel. Prelim, sec. 7. A recent French writer, (3/. Victor Fmioher,)
divides the law of nations into two branches: (1) Public international law.
which regulates the political relation of nation to nation: and (2) Private in-
ternational law, which, though based upon the first, regulates the reciprocal
and personal relations of the inhabitants of different states.

(6) Dr. Francis Lieber in his '• Manual of Political Ethics." 2 vols., Boston,
1838, has shown with great force, and by the most striking and apposite illu.s-
trations, the original connection between right and morality, and the reason
and necessity of the application of the principles of ethics to the science of
])olitics and the administration of government. The work is excellent in its
doctrines, and it is enriched with various and profound erudition.
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* 4 OF THE LAW OF NATIONS. [Part I.

of a code of conventional or positive law («). In the absence of

these latter regulations, the intercourse and conduct of nations

are to be governed by principles fairly to be deduced from the

rights and duties of nations, and the nature of moral obligation;

and we have the authority of the lawyers of antiquity, and of

some of the first masters in the modern school of public law, for

placing the moral obligation of nations and of individuals on simi-

lar grounds, and for considering individual and national morality

as parts of one and the same science.

- The law of nations, so far as it is founded on the principles of

natural law, is equally binding in every age, and upon all man-

kind. But the Christian nations of Europe, and their descend-

ants on this side of the Atlantic, by the vast superority of their

attainments in arts, and science, and commerce, as well as in pol-

icy and government; and, above all, by the brighter light, the

more certain truths, and the more definite sanction, which Chris

tianity has communicated to the ethical jurisprudence of the

ancients, have established a law of nations peculiar to them-

[ * 4 ] selves. They * form together a community of nations,

united by religion, manners, morals, humanity, and science,

and united also by the mutual advantages of commercial inter-

course, by the habit of forming alliances and treaties with each

other, of interchanging ambassadors, and of studying and recog-

nizing the same writers and systems of public law (b).^

{a) 2 Mason's Rep. 448. Story, J.

(6) The law of nature, by the obligations of which states are bound, is

identical with the will of God, and that will is ascertained, says Mr. Man-
ning, either by consulting divine revelation, where that is declaratory, or by
the application of human reason where revelation is silent. Chri.stiaiiity. in

the wonls of Butler, is an "authoritative publication of natural religion," and
it is from the sanction which revelation gives to natural law, that we must
exptict the gradual increase of the respect paid to justice between nations.
Christianity reveals to us a general system of morality, but the application
to the details of practice is left to be discovered by human rea.son. See Com-
mentaries on the Imw of Xatiom, by Wm. Oke Manning, Esq., London, IKid,

h. 2. ch. 1. This work is the first English treatise which I have seen, con-
taining a regular and didactic discussion of the science, and it is a work of
great excellence; and I beg leave to recommend it strongly to the attention
of the American student.

* The field of international law. as contemplated by the author, presents
a community of which nations are the nieml)ers. Each, like a natural per-
son, has certain possessions, interests, and rights, and is no less capable of
deliberation, choice, and action. The system of law regulative of their inter-

course is composed of these three elements; (1) Moral principles, (2; Custom-
ary rules, and (3) Positive conventions.

For the conception of a society as au individual living organism aee Plato's
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•

After devoting the present lecture to a cursory view of the his-

tory of the law of nations, I shall enter upon the examination of

the European and American code of international law, and en-

deavor to collect, with accuracy, its leading principles, and to

discuss its practical details.

Law of Nations in Ancient Greece.—The law of nations, as

understood by the European world, and by us, is the offspring of

modern times. The most refined states among the ancients seem

to have had no conception of the moral obligations of justice and

humanity between nations, and there was no sach thing in exist-

ence as the science of international law. They regarded strangers

and enemies as nearly synonymous, and considered foreign per-

sons and property as lawful prize. Their laws of war and peace

were barbarous and deplorable. So little were mankind accus-

tomed to regard the rights of persons or property, or to perceive

the value and beauty of public order, that, in the most enlightened

ages of the Grecian republics, piracy was regarded as an honour-

able employment There were powerful Grecian states that

avowed the practice of piracy; and the fleets of Athens, the best

disciplined and most respectable naval force in all antiquity, were

exceedingly addicted to piratical excursions. It was the received

opinion, that Greeks, even as between their own cities and states,

were bound to no duties, nor by any moral law, without compact;

and that prisoners taken in war had no rights, and might lawfully

be put to death, or sold into perpetual slavery, with their wives

and children (a).

* There were, however, many feeble efforts, and some [
* 5 ]

successful examples, to be met with in Grecian histor}-, in

favour of national justice. The object of the Amphictyonic council

was to institute a law of nations among the Greeks, and settle

contests between Grecian states by a pacific adjustment* It was

{a) Thuoydidea, h. 1, sect. 5. Mitford^s History of Greece, 8 vo. edit. vol. ii.

352 vol. vi. 107. 13.5. et]xi.osim. Isocrates, Oral. Panaihe. Opera, e^ii. WolGns,
p. 635.

—

Barbari natura esaeni hosUes- Ward''s Inquiry into the Hidory of the Law
of Xations. vol. i. 177—183. Gogiiet^s Origine des Loix. &c., part 2. b. 5.

Grotius, b. 3. c. 7. Jitstin^s Hist. 1. 43. c. 3. Latrocinium maris gloriosum ha-
bebatur. Potter''s Antiquities of Greece, b. 3. c. 10. and 12. b. 4. c. 21.

Republic, Hobbe's L^viatban; also Spencer's Essay on the Social Organism,
and Part II. of his Sociology.

* There were among the Greeks many Amphiktyonies, of which the one
allnded to by the author was merely the most prominent: and favorable thoy
no doubt were to the germination of international law. But it is not true
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al30 a law of nations among them, and one which was very relig-

iously observed, to allow to the vanquished the privilege of bury-

ing their own dead, and to grant the requisite truce for that pur-

pose. Some of the states had public ministers resident at the

courts of others (a), and there were some distinguished instances

of great humanity shown to prisoners of war. During a cessation

of arms in the course of the Peloponuesian war, Athens and Sparta

agreed to an exchange or mutual surrender of prisoners (b). The

sound judgment and profound reflections of Aristotle, naturally

raised his sense of right above the atrocious maxims and practices

of his age, and he perceived the injustice of that doctrine of Grec-

ian policy, that, by the laws of war, the vanquished became the

absolute property of the victor. "Wise men," he observed, "en-

tertained different opinions upon that subject. Some considered

superiority as a proof of virtue, because it is its natural elfect,

and they asserted it to be just that the victors should be masters

of the vanquished; whilst others denied the force of the argument,

and maintained that nothing could be truly just which was incon-

sistent with humanity" (c). He then proceeded to weaken by ar-

gument the false foundations on which the law of slavery, by

means of capture in war, was established; and though he does not

(a) MitforcVs History, vol. v. 378, 379.

(6) Thucyd. 1. 5, c. 18.

(c) Gules' Aristotle's Polities, vol. ii. 35, 36.

that their object was to institute a law of nations. The preferable theory is,

that they arose in the practices of religions fraternization; that they always
had some political incidents; and that they were more and more subordinated
to political purposes. Says Grote: "The special function of the Ampliikty-
onic council, so far as we know it, consisted in watching over the safety, llie

interests, and the treasures of the Delphian Temple. 'If anyone shall plunder
the property of the god, or shall be cognizant thereof, or shall take treaclier-

ous counsel against the things in the temple, we will punish liim with foot.

and hand, and voice, and by every means in our power.' So ran the old
Amphiktyonic oath, with an energetic imprecation attached to it." In com-
parison with this it is to be noted that mattere political were provided for by
the equally solemn as.serveration : "We will not destroy any Amphiktyonic
town—we will not cut off any Amphiktyonic town from running water."
The primitive character of this institution, and the changes wliich it gradu-
ally underwent, are summarized by Grote as follows: "It is tlius that we
have to consider the council as an element in Grecian affairs—an ancient
institution, one amongst many instances of the primitive habit of religious
fraternization, but wider and more comprehensive than the rest—at fii-st

purely religious, then religious and political at once, lastly more the latter
than the former—highly valuable in the infancy, but unsuited to the ma-
turity of Greece, and called into real working ohly on rare occasions, when its

efficiency happened to fall in with the views of Athens, Thebes, or [Philip]
the King of Macedon."
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•

write on the subject very distinctly or forcibly, it seems to be quite

apparent that his convictions were against the law.

In Ancient Rome.—The Romans exhibited much stronger

proofs than the Greeks of the influence of regular law, and there

was a marked difference between those nations in their in-

tercourse * with foreign powers. It was a principle of the [ * 6 ]

Koman government, that none but a sworn soldier could

lawfully tight the enemy; and in many instances the EomaDS
showed that they excelled the Greeks, by the observance of better

principles in their relations with other nations. The institution

of a college of heralds or priests, charged wath the fecial law re-

lating to declarations of war and treaties of peace, was evidence of

a people considerably advanced in the cultivation of the law of

nations as a science (a); and yet with what little attention they

were accustomed to listen to the voice of justice and humanity,

appears but too plainly in their haughty triumphs, their cunning

interpretation of treaties, their continual violation of justice, their

cruel rules of war, and the whole series of their wonderful suc-

cesses, in the steady progress of the conquest of the world. The
perusal of Livy's magnificent history of the rise and progress of

the Roman power, excites our constant admiration of the vigour,

the skill, the valour, and the fortitude of the Roman people; yet,

notwithstanding the splendour of the story, and the attractive

simplicity of the writer, do reader of taste and principle can well

avoid feeling a thorough detestation of the fierce spirit of conquest

which it displays and of the barbarous international law and cus-

toms of the ancients.

A purer system of public morals was cultivated, and inseubibly

gained ground, in the Roman state. The cruelties of Marius in

the Jugurthan war, when he put part of the inhabitants of a

Numidian town to the sword, and sold the rest for slaves, were
declared by Sallust (6) to be a proceeding contra jus belli. At
the zenith of the Roman power, the enlarged and philosophical

mind of Cicero was struck with extreme disgust, at the excesses

in which his countrymen indulged their military spirit. He justly

(«) Livy, b. 1, c. 32. lb. h. 9, r. 5. lb. 36, c. 3. Cicero de of. 1. 11. The
collegium fecialium was institnted according to legendary story, as early as the
reign of Numa Pompilins, and the efficacy of that institution on the rights of
war is declared by Cicero,

—

belli seouiias sanctissime feciali populi Eomani jure
prescripfa est.

(b) Sal. Jug. ch. 91.

27



* 8 OF THE LAW OF NATIONS. [Part I.

•

discerned that mankind were not intended, by the law and con-

stitution of their nature, as rational and social beings, to live

in eternal enmity with each other; and he recommends, in one of

the most beautiful and perfect ethical codes to be met with

[
* 7 ] * among the remains of the ancients, the virtues of human-

ity, liberality and justice, towards other people, as being

founded in the universal law of nature. Their ancestors, he ob-

served, applied the term enemy to that man whom they regarded

merely as a foreigner; and to deny to strangers the use and pro-

tection of the city, would be inhuman. To overturn justice by

plundering others, tended to destroy civil society, as well as

violate the law of nature, and the institutions of heaven; and by

some of the most happy illustrations and pathetic . examples,

Cicero vindicated the truth, and inculcated the value of the pre-

cept, that nothing was truly useful which was not honest (a).

In the latter ages of the Roman empire, when their municipal

law became highly cultivated, and adorned by philosophy and

science, the law of nations was recognized as part of the natural

reason of mankind. Quod vero naturalis ratio inter omnes homines

constituit, id apud omnes gentes peroeque custoditur, vocatur que

jus gentium, quasi quo jure omnes gentes utantur (6). The Ro-

man law was destined to obtain the honorable distinction of be-

coming a national guide to future ages, and to be appealed to by

modern tribunals and writers, in cases in which usage and posi-

tive law are silent, as one authoratative evidence of the decisions

of the law of nations.

It must be admitted, however, that the sages from whose works

the Pandects were compiled, speak very indistinctly and imper-

fectly on the subject of national law. They must be read with

much discrimination, as Grotius observed (c), for they often call

that the law of nations which prevailed, and perhaps by casual

consent, among some nations only; and many things which be-

longed to the law of nations they treated indiscriminately with

matters of mere municipal law. The Roman jurisprudence, in

its most cultivated state, was a very imperfect transcript of

[
* 8 J the precepts of natural *justice on the subject of national

duty. It retained strong traces of ancient rudeness, from

(a) Of. b. 1, sec. 12; b. 3, sec. 5, 6, 7, 11.

(6) Dig. 1. 1, 9; Inst. 1. 2, 1.

(c) Froleg. sec. 53.
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the want of the Christian system of morals, and the civilizing re-

straints of commerce. AVe find the barbarous doctrine still as-

serted, that prisoners of war become slaves jure gentium (a), and

even in respect to foreign nations with whom the Romans were

at peace, but had no particular alliance, it is laid down in the

Dio-est, that whoever passed from one country- to the other became

immediately a slave. Nam si cum gente 'aliqua neque amidtiam,

neque hospitium, neque fcedus aniicitice causa factum Jmbemus:

hi hostes quidem non sunt. Quod autum ex nostra ad eos per-

venit, illorum, fit : et liber homo noster ab eis capitis, sennis fit, et

eonim. Idemque est si ab ilUs ad nos aliquid perveniat (b). It is

impossible to conceive of a rule of national law more directly cal-

culated to destroy all commercial intercourse, and to maintain

eternal enmity between nations.

The irruption of the northern tribes of Scythia and Germany,

overturned all that was gained by the Roman law, annihilated

every restraint, and all sense of national obligation, and civil

society relapsed into the violence and confusion of the barbarous

ages.

Law of Nations in the Middle Ages.—^Mankind seemed to

be doomed to live once more in constant distrust or hostility, and

to regard a stranger and an enemy as almost the same. Piracy,

rapine, and ferocious warfare, deformed the annals of Europe.

The manners of nations were barbarous, and their maxims of war

cruel. Slavery was considered as a lawful consequence of cap-

tivity. Mr. Barrington (c) has, indeed, cited the laws of the

Wisigoths, Saxons, Sicilians, and Bavarians, as restraining, by

the severest penalties, the plunder of shipwrecked goods, and

the abuse of shipwrecked seaman, and as extending the rights

of hospitality to strangers. But, notwithstanding *a few [ *9 ]

efforts of this kind to introduce order and justice, and though

municipal law had undergone great improvement, the law of

nations remained in the rudest and most uncultivated state,

down to the period of the 16th century. In many instances,

shipwrecked strangers were made prisoners, and sold as slaves,

without exciting any complaint, or offending any public sense of

justice. Numerous cases occurred of acts of the greatest perfidy

(a) Inst. 1. 3, 4. Dig. lib. 1. tit. 5. sec. 5., and lib. 49. tit. 15. ch. 12. sec. 1.

(b) Dig. 49, 15, 5, 2.

(c) Ol]«ervatioiis on the Statutes, chiefly the more ancient, p. 22.
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and cruelty towards strangers and enemies. Prisoners were put

to death for their gallantry and brave defence in war. There was

no reliance upon the word and honour of men in power. Re-

prisals and private war were in constant activity. Instances were

frequent of the violation of embassies, of the murder of hostages,

the imprisonment of giiest, and the killing of heralds. The vic-

tor in war had his option in dealing with his prisoners, either to

put them to death, or reduce them to slavery, or exact an exorbi-

tant ransom for their deliverance. So late as the time of Car-

dinal Richelieu, it was held to be the right of all nations to arrest

strangers who came into the country without a safe conduct (a).

The Emperor Charlemagne made distinguished efforts to im-

prove the condition of Europe, by the introduction of order, and

the propagation of Christianity: and we have cheering examples,

during the darkness of the middle ages,of some recognition of public

law, by means of alliances, and the submission of disputes to the

arbitrament of a neutral power. Mr. Ward enumerates five insti-

tutions, existing about the period of the 11th century, which

made a deep impression upon Europe, and contributed, in a very

essential degree, to improve the law of nations (6). These insti-

tutions were, the feudal system, the concurrence of Europe

in one form of religious worship and governmeat, the

[ * 10 ] * establishment of chivalry, the negotiations and treaties

forming the conventional law of Europe, and the settle-

ment of a scale of political rank and precedency.*

Influence of Christianity.—Of all these causes of reformation,

the most weight is to be attributed to the intimate alliance of the

great powers as one Christian community. The influence of

Christianity was very efficient towards the introduction of a better

and more enlightened sense of right and justice among the gov-

ernments of Europe. It taught the duty of benevolence to

strangers, of humanity to the vanquished, of the obligation of

(n) Ward's History of the Law of Nations, ch. 7, 8, 9.

(b) lb. vol. i. 322—328.
'In the succeeding disou.ssion of such influences, the. author omits to com-

ment on feudalism and its incident, the settlement of a scale of political rank
and precedency. It is not improhahle that he regarded as uncertain the di-
rection of their many tendencies. Feudalism was a system of disunion, not
of close association; and, by its impediments to nationalization, retarded,
rather than accelerated, the development of international law. When, how-
ever, on its ruins, the rise of the great monarchies took place, that law, then
in coarse of advancement, received a powerful impetus.
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good faith and of the sin of murder, revenge and rapacity. The

history of Europe, during the early periods of modem history,

abounds with interesting and strong cases, to show the authority

of the church over turbulent princes and fierce warriors, and the

effect of that authority in meliorating manners, checking violence,

and introducing a system of morals which inculcated peace,

moderation and justice. The church had its councils or convo-

cations of the clergy, which formed the nations professing Chris-

tianity into a connection resembling a federal alliance, and those

councils sometimes settled the titles and claims of princes, and

regulated the temporal affairs of the Christian powers. The con-

federacy of the Christian nations was bound together by a sense

of common duty and interest in respect to the rest of mankind.

It became a general principle of belief and action, that it was not

only a right, but a duty, to reduce to obedience, for the sake of

conversion, every people who professed a religions faith difterent

from their own. To make war upon infidels was, for many ages,

a conspicuous part of European public law; and this gross per-

version of the doctrines and spirit of Christianity, had at least

one propitious effect upon the Christian powers, inasmuch as it

led to the cultivation of peace and union between them, and to

a more free and civilized intercourse. The notion that it was

lawful to invade and subdue Mahometan and Pagan countries,

continued very long to sway the minds of men; and it was

not till after the age of Grotius and Bacon, that *this [ *11 ]

error was entirely eradicated. Lord Coke (a) held

that an alliance for mutual defence was unlawful between

Christians and Turks; and Grotius was very cautious as to

the admission of the lawfulness of alliances with infidels, and

he had no doubt that all Christian nations were bound to as-

sist one another against the attacks of infidels (6). Even Lord

{a) 4 Insi. loo.

(b) Grotius. b. 2, c. 15, sec II. 12. The uniTersit.v of Salamanca, as early
as 1550, decided in favourof LasCasasnpon the thesis maintaincfl by Sepul-
veda. and refutefl by I.as Casas. that it was a right and dnty to make war
upon Pagans and Heretics, in order to propagate the true faith. But the
minds of men in Catholic countries remained long unsettled on this point,

and the doctrines on Sepnlveda are said to have been sanctioned within the
period of the last fifty years by the royal academy of history at Madrid.
{Diet. Huit. art. Sepulceda. Verplanck's Discourse before the Neic-York Historical

Society, 1818. 'I Even as late as 1718. the Emperor Charles VI. commissioned
two ships of war to cruise '"through any seas, far and wide, to follow and
pursue any such as are the enemies of our august house, but chiefly the enemies

of the Christian name.'^ The commission was dated at Vienna. July 16, 1718.
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Bacon (c) thought it a matter of so much doubt, as to propound it

seriously as a question, whether a war with infidels was not first in

order of dignity, and to be preferred to all other just temporal quar-

rels; and whether a war with infidels might not be undertaken

merely for the propagation of the Christian faith, without other

cause of hostility.

Of Chivalry.—The influence of chivalry was beneficial upon

the laws of war., It introduced declarations of war by heralds

;

and to attack an enemy by surprise was deemed cowardly and

dishonorable. It dictated humane treatment to the vanquished,

courtesy to enemies, and the virtues of fidelity, honour, and mag-

nanimity in every species of warfare.

Of the Civil Law.—The introduction and study of the civil

law, must also have contributed largely to more correct and lib-

eral views of the rights and duties of nations. It was impossi,-

ble that such a refined and wise system of municipal and ethical

jurisprudence as the Roman law, could have been taught in uni-

versities and schools, and illustrated by a succession of eminent

civilians, who were worthy of being associated with the Roman
sages, without at the same time producing a great effect upon

the public mind. This grand monument of the embodied wis-

dom of the ancients, when once known and examined, must have

reflected a broad stream of. light upon the feudal institutions,

and the public councils of the European nations. "We accord-

ingly find that the rules of the civil law were applied to

[ * 12 ] the government of national rights, and they have *contri-

buted very materially to the erection of the modern interna-

tional law of Europe. From the 1 3th to the 1 6th century, all contro-

versies between nations were adjudged by the rules of the civil law.

Of Treaties.—Treaties, conventions, and commercial associa-

tions, had a still more direct and visible influence in the forma-

tion of the great modern code of public law. They gave a new
character to the law of nations, and rendered it more and more
of a positive or instituted code. Commercial ordinances and
conventions contributed greatly to improve and refine public law,

and the intercourse of nations, by protecting the persons and

But afterwards the commission was restricted by an additional instruction,
dated at Brussels, 2Hth September. 1718, to war ''against the Spaniards, but
not against any other power, though even enemies to the Christian na«te." See
the commission at large in Callender's Voyages, vol. iii. 447, 450.

(c) Bacon's Works, vol. ilL 472, 492.
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property oi merchants in cases of shipwreck, and against piracy,

and against seizure and arrest npon the breaking out of war.

Auxiliary treaties were tolerated, by which one nation was al-

lowed to be an enemy to a certain extent only. Thus, if, in time

of peace, a defensive treaty had been made between one of the

parties to a subsequent war and a third power, by which a cer-

tain number of troops were to be furnished in case of war, a

compliance with this engagement implicated the auxiliary as a

party to the war, only so far as her contingent was conceraed.

The nations of Europe had advanced to this extent in diplomatic

science, as early as the beginning of the 13th century, and such

a refinement was totally unknown to the ancients (a). Treaties

of subsidy showed also the progress of the law of nations. The

troops of one nation, to a definite extent, could be hired for the

service of one of the belligerents, without affording ground for

hostility with the community which supplied the specific aid.

The rights of commerce began to be regarded as under the pro-

tection of the law of nations, and Queen Elizabeth complained of

the Spaniards, that they had prohibited commerce in the Indian

seas, contrary to that law.

Law Gonceming' Shipwrecks.—The efforts that were made,

upon the revival of commerce, to suppress piracy, and protect

shipwrecked property, show a returning sense of the value, and

of the obligations of national justice. The case of shipwrecks may
be cited, and dwelt upon for a moment, as a particular

and strong instance * of the feeble beginnings, the slow [
* 13 ]

and interrupted progress, and final and tritunphant suc-

cess, of the principles of public right. Valin (6) imputes the

barbarous custom of plundering shipwrecked property, not merely

to the ordinary cupidity for gain, but to a more particular and
peculiar cause. The earliest navigators were almost all pirates,

and the inhabitants of the coasts were constantly armed against

their depredations, and whenever they had the misfortune to be

shipwrecked, they were pursued with a vindictive spirit, and
deemed just objects of punishment The practice of plundering

(«) Under Henry III., in 1240. the Flemings obtained leave to carry on
their trade as nsual. when Encrland and France were at war. so long as they
took no other part in the war than what their earl, under his feudal relation
to the crown of France, was called upon by reason of his homage to perform.
Southey's Early Xaml History of England, vol. i. 180.

(b) Qnn. sur Ord. torn. ii. 579—^587.

3 VOL. I. KEXT. 33
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shipwrecks bas been traced to the Rhodians, and from them it

passed to the Romans; and the efforts to restrain it were very-

feeble and gradual, and mixed with much positive injustice. The

goods cast ashore first belonged to the fortunate occupant, and

then they were considered as belonging to the state. This change

from private to public appropriation of the property, rendered a

returning sense of right and duty more natural and easy. The

Emperors Hadrian and Antoninus had the honor of having first

renounced the claim to shipwrecked property, in favour of the

rightful owner (a). But the inhuman customs on this subject

were too deeply rooted to be eradicated by the wisdom and vigi-

lance of the Roman lawgivers. The laws in favour of the unfor-

tunate were disregarded by succeeding emperors, and when the

empire itself was overturned by the northern barbarians, the laws

of humanity were swept away in the tempest, and the continual

depredations of the Saxons and Normans induced the inhabi-

tants of the western coast of Europe to treat all navigators, who
were thrown by the perils of the sea upon their shores, as pirates,

and to punish them as such, without inquiry or discrimination.

The Emperor Andronicus Comnenus, who reigned at Constan-

tinople in 1183, made great efforts to repress this inhuman

[ * 14 ] practice. His edict vas worthy of the highest * praise,

but it ceased to be put in execution after his death.

Pillage had become an inveterate moral pestilence. It required

something more effectual than papal bulls, and the excommunica-

tion of the church, to stop the evil. The revival of commerce,

and with it a sense of the value of order, commercial ordinances,

particular conventions and treaties between sovereigns, contri-

buted gradually to suppress this criminal practice, by rendering

the regulations on that subject a branch of the public law of

nations. Valin says, it was reserved to the ordinances of Louis

XIV. to put the finishing stroke towards the extinction of this

species of piracy, by declaring that shipwrecked persons and pro-

perty were placed under the special protection and safeguard of

the crown, and the punishment of death without hope of pardon,

was pronounced against the guilty (6).

(rt) Vinnius in Tmt. lib. 2, tit. 1, art. 47, note 5. Valin, uh. sup.
(b) The sense of justice in respect to shipwrecks and piracy, has made its

way into the kingdom of Siam in Eastern India, and by a treaty with th**

Unit«d States, in April, 1836, persons and property in American ves-sels suf-
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Treatment of Prisoners.—The progress of moderation and

humanity in the treatment of prisoners, is to be imputed to the

influence of Christianity, and of conventional law, establishing a

general and indiscriminate exchange of prisoners, rank for rank,

and giving protection to cartel ships for that purpose. It is a prac

tice of no very ancient introduction among the states of Europe,

and it was not of very familiar use in the age of Grotius, and it

succeeded the elder practice of ransom. From the extracts which

Dr. Robinson (a) gives from Bellus, who was a judge or asses-

sor in the armies of Charles Y. and Philip IT., he concludes, that

no practice so general, and so favourable to the condiict of pris-

oners, as a public exchange in time of war, was known in the

16th century (6). The private interest of the captor in his pris-

oner, and. his right to claim ransom money, continued through

that period: and the practice of ransom, founded on the right of

property claimed by the captor, succeeded to the Greek and Eo-

man practice of killing prisoners, or selling them as slaves.

Admission of Ambassadors.—The custom of admitting resi-

dent ministers at each sovereign's court, was another important

improvement in the security and facility of national inter-

course (c) ; and this led to *the settlement of a great ques- [ *15]

tion, which was verj* frequently discussed in the 15th and

16th centuries, concerning the inviolability of ambassadors. It be-

came at last to be a definitive principle of public law, that ambassa-

dors were exempted from all local jurisdiction, civil and criminal;

though Lord Coke considered the law in his day to be, that if an
amrbassador committed any crime which was not merely malum
prohibitum, he lost his privilege and dignity as an ambassador,

and might be punished as any other private alien, and that he

fering shipwreck in the Siamese dominions, or taken bv pirates and brought
therein, are to be carefully protected, preserved and restored.

(a) 3 Rob. Rep. Appendix A.
{1} "VSTien Sit Richard Hawkibs. in his armed ship Dainty, wa.s captured

in the South Sea after a desperate engagement, in 1594, the Spanish com-
mander. Don Beltran, an officer of great gallantry, courtesy and humanitv,
claimed, nevertheless, a property in his prisoner.'and the right to a ransom.
Callender's Vmjngpn. vol. ii. 126. V.W. The custom of enslaving prisoners of
war was continued in Europe down to the 13th centurv. and then extin-
guished, though a.s.serted even by Grotius, De Jure Belli, lib. 3. ch. 7. to be
conformable to the law of nations. It was discontinued under the influence
of Christianity, though the right to the ransom of prisoners as the subjects
of property, was continued to a much later period.

(c) Ferdinand, the Catholic, is said to have introduced the practice of resi-
dent ministers. FrescotVs Hist, of Ferdinand and Isabella, vol. i. 3.52.
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VTBS even bonnd to answer civilly for his contracts that were good

jure gentium (a).

Grotius.—Thus stood the law of nations at the age of Gro-

tius. It had been rescued, to a very considerable extent, from

the cruel usages and practices of the barbarians. It had been re-

stored to some degree of science and civility by the influence of

Christianity, the study of the Roman law, and the spirit of com-

merce. It had grown in value and efficacy, from the intimate

connexion and constant intercourse of the modern nations of Eu-

rope, who were derived from a common origin, and were governed

by similar institutions, manners, laws and religion. But it was

still in a state of extreme disorder, and its principles were little

known, and less observed. It consisted of a series of undigested

precedents, without order or authority. Grotius has, therefore,

been justly considered as the father of the law of nations. He
arose like a splendid luminary, dispelling darkness and confu-

sion, and imparting light and security to the intercourse of na-

tions. It is said by Barbeyrac (6), that Lord Bacon's works first

suggested to Grotius the idea of reducing the law of nations to

the certainty and precision of a regular science. Grotius has

himself fully explained the reasons which led him to undertake

his necessary, and most useful and immortal work (c). He found

the sentiment universally prevalent, not only among the vulgar

but among men of reputed wisdom and learning, that war

[ * 16] *was a stranger to all justice, and that no commonwealth

could be governed without injustice. The saying or Eu-

phemus in Thucydides, he perceived to be in almost every one's

mouth, that nothing which was useful was unjust. Many per-

sons, who were friends to justice in private life, made no account

of it in a whole nation, and did not consider it as applicable to

rulers. He perceived a horrible licentiousness and cruelty in

war, throughout the Christian world, of which barbarians might

be ashamed. When men took up arms, there was no longer any

reverence for law, either human or divine, and it seemed as if

some malignant fury was sent forth into the world, with a gen-

eral license for the commission of all manner of wickedness and
crime (d).

The object of Grotius was to correct these false theories and

(a) 4 Imt. 153. (ft) p„ff. sec. 29.

(c) Proleg. De Jur. Bel. (rf) Proleg. sec. 3. and 28.
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pernicious maximB, by showing a community of sentiment among
the wise and learned of all nations and ages, in favour of the

natural law of morality. He likewise undertook to show that

justice was of perpetual obligation, and essential to the well be-

ing of every society, and that the great commonwealth of nations

stood in need of law, and the observance of faith, and the prac-

tice of justice. His object was, to digest in one systematic code

the principles of public right, and to supply authorities for almost

every case in the conduct of nations; and he had the honour of

reducing the law of nations to ^ system, and of producing a work

which has been resorted to as the standard of authority in every

succeeding age. The more it is studied, the more will our ad-

miration be excited at the consummate execution of the plan, and

the genius and erudition of the author. There was no system of

the kind extant, that had been produced by the ancient philoso-

phers of Greece, or by the primitive Christians. The work of

Aristotle on the rights of war, and the writings of the Romans
on their fecial law, had not survived the wreck of ancient litera-

ture; and the treaties of some learned moderns on public

law, were * most imperfect, and exceedingly defective in [
* 17 ]

illustrations from history, and in omitting to phice their

decisions upon the true foundations of equity and justice (a).

Grotius, therefore, went purposely into the details of history and

the usages of nations, and he resorted to the works of philoso-

phers, historians, orators, poets, civilians, and divines, for the

materials out of which the science of public morality should

be formed; proceeding on the principle, that when many men,

at different times and places, unanimously aflfirmed the same
thing for truth, it ought to be ascribed to some universal cause (6)

His unsparing citation of authorities, in support of what the

present age may consider very plain and undisputed truths, has

been censured by many persons as detracting from the value of

the work On the other hand the support that he gave to those

truths, by the concurrent testimony of all nations and ages, has

been justly supposed to contribute to that reverence for the prin-

ciples of international justice, which has since distinguished the

European nations.

(a) Proleg. of Grot. sec. 36, 37, 38.

(6) Omni in re consensio omtiium gentium lex naturae puianda est. do. Tuscul.
Qusest. lib. 1. ch. 13.
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Puffendorf. Martens. Bynkershoeck. Vattel.—Among

the disciples of Grotius, PnfFendorf has always held the first

rank. His work went more at large into the principles of natural

law, and combined the science of ethics with what may be more

strictly called the law of nations. It is copious in detail, but of

very little practical value in teaching us what the law of nations

is at this day. It is rather a treatise on moral philosophy than

on international law; and the same thing may be said of the works

of Wolfius, Burlemaqui, and Eutherforth. The summary of

the law of nations, by Professor Martens, is a treatise of greater

practical utility, but it is only a very partial view of the system,

being condned to the customary and conventional law of the

modern nations of Europe. Bynkershoeck's treatise on the law

of war has always been received as of great authority, on that

particular branch of the science of the law of nations, and

[
* 18 ] the subject is ably and copiously * discussed. The work

is replete with practical illustration, though too exclusive

in its references to the ordinances of his own country, to render

his authority very unquestionable. The most popular, and the

most elegant writer on the law of nations, is Vattel, whose method

has been greatly admired. He has been cited for the last half

century, more freely than any one of the public jurists; but he

is very deficient in philosophical precision. His topics are loosely,

and often tediously and diflfasively discussed, and he is not suf-

ficiently supported by the authority of precedents, which con-

stitute the foundation of the positive law of nations. There is

no work which combines, in just proportions, and with entire

satisfaction, an accurate and comprehensive view of the necessary

and of the instituted law of nations, and in which principles are

sufficiently supported by argument, authority, and examples.

Since the age of Grotius, the code of war has been vastly en-

larged and improved, and its rights better defined, and its severi-

ties greatly mitigated. The rights of maritime capture, the

principles of the law of prize, and the duties and privileges of

neutrals, have grown into very important titles in the system of

national law.

Modern Improvements in the Law of Nations.—We now
appeal to more accurate, more authentic, more precise, and

more commanding evidence of the rules of public law, by a

reference to the decisions of those tribunals, to whom, in every
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country, the administration of that branch of jurispnidence is

specially intrusted. We likewise appeal to the official docu-

ments and ordinances of particular states, which have professed

to reduce into a systematic code, for the direction of their own

tribunals, and for the information of foreign powers, the law of

nations, on those points which relate particularly to the rights of

commerce, and the duties of neutrality. But in the absence of

higher and more authoritative sanctions, the ordinances of for-

eign states, the opinions of eminent statesmen, and the writings

of distinguished jurists, are regarded as of great consideration

on questions not settled by conventional law. In cases where the

principal jurists agree, the presumption will be very great

in favour of the solidity of their * maxims; and no civil- [ * 19 ]

ized nation, that does not arrogantly set all ordinary law

and justice at defiance, will venture to disregard the uniform

sense of the established writers on international law. England

and the United States have been equally disposed to acknowledge

the authority of the works of jurists, writing professedly on public

law, and the binding force of the general usage and practice of na-

tions, and the still greater respect due to judicial decisions recogniz-

ing and enforcing the law of nations. In all our foreign negotia-

tions, and domestic discussions of questions of national law, we have

paid the most implicit respect to the practice of Europe, and tho

opinions of her most distinguished civilians. In England, the

report made in 1753, to the king, in answer to the Prussian me-

morial, is very satisfactory evidence of the obedience shown to

the great standing authorities on the law of nations, to which I

have alluded. And in a case which came before Lord Mansfield,

in 1764, in the K. B. (a), he referred to a decision of Lord Tal-

bot, who had declared that the law of nations was to be collected

from the practice of different nations, and the authority of v^iters;

and who had argued from such authorities as Grotius, Barbeyrac,

Bynkershoeck, Wiquefort, «fec., in a case where British authority

was silent The most celebrated collections and codes of maritime
law, such as the Consolato del Mare, the laws of Oleron, the laws

of the Hanseatic league, and, above all, the marine ordinances of

Lousi XIV., are also referred to, as containing the most authen-

tic evidence of the immemorial and customary law of Europe.*

(a) Triquet r. Bath. 3 Burr. 1478.
* From the foregoing may be gathered, that, in determining what is and
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Importance of the Study.—The dignity and importance of

this branch of jurisprudence, cannot fail to recommend it to the

deep attention of the student : and a thorough knowledge of its

principles is necessary to lawyers, and statesmen, and highly

ornamental to every scholar, who wishes to be adorned with the

accomplishments of various learning. Many questions arise in

the course of commercial transactions, which require for

[
* 20 ] *their solution an accurate acquaintance with the conven-

tional law of Europe, and the general doctrines of the

prize tribunals. Though we may remain in peace, there is

always war raging in some part of the globe, and we have at the

present moment (a) neutral rights to exact, and neutral duties to

perform, in the course of our Mediterranean trade, and in the

trade to the Brazils, and along the shores of the Pacific. A com-

prehensive and scientifie knowledge of international law is

highly necessary, not only to lawyers practising in our commer-

cial ports, but to every gentleman who is animated by liberal

views, and a generous ambition to assume stations of high public

trust. It would be exceedingly to the discredit of any person

who should be called to take a share in the councils of the nation,

if he should be found deficient in the great leading principles of

this law; and I think I cannot be mistaken in considering the

elementary learning of the law of nations, as not only an essen-

tial part of the education of an American lawyer, but as proper

to bo academically taught. My object, therefore, in some suc-

ceeding lectures, will be to discuss all the leading points arising

upon the rights and duties of nations, in the several relations of

peace, of war, and of neutrality.

(a) November, 1824.

what is not conformable to the principles of international law, reference is

made to—(1) Writings of jurists; (2) Opinions of statesmen; (3) Practices,
ordinances, and documents of states; (4) Collections and codes, and (5) Ad-
judicated caascs. As to the pre-eminent authority of the latter, see, post,

pp. 69—71.
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•LECTURE 11. [*21]

OF THE RIGHTS AND DUTIES OF NATIONS IN A STATE OF PEACE.

A VIEW of the rights and duties of nations in peace, will lead

us to examine the grounds of national independence, the extent

of territorial jurisdiction, the rights of embassy and of commer-

cial-intercourse.

Equality and Independence of Nations.—Nations are equal

in respect to each other, and entitled to claim equal consideration

for their rights, whatever may be their relative dimensions or

strength, or however greatly they may difier in government, re-

ligion, or manners. This perfect equality, and entire independ-

ence of all distinct states, is a fundamental principal of public

law. It is a necessary consequence - of this equality, that each

nation has a right to govern itself as it may think proper, and no

one nation is entitled to dictate a form of government, or religion,

or a course of internal policy, to another. No state is entitled to

take cognizance or notice of the domestic administration of an-

other state, or of what passes within it' as between the govern-

ment and its own subjects (a). The Spaniards, as Vattel ob-

serves, violated all rules of right, when they set up a tribunal of

their own to judge the Inca of Peru according to their laws.

If he had broken the law of nations * in respect to them, [
* 22 ]

they would have had a right to punish him; but when they

undertook to judge of the merits of his own interior administration,

and to try and punish him for acts committed in the course of it,

they were guilty of the grossest injustice. No nation had a conten-

tion within itself, but the ancient Romans, with their usual in-

solence, immediately interfered, and with profound duplicity pre-

(a) Grotius de Jure belli et pads, b. 1, c. 3, sec. 8. Vattel, Droit dex Gens,
b. 2, c. 4, sec. 54. Rutherforth' s Inst. b. 2, c. 9. The principal of non-inter-
ference with the internal policy and government of other states, was emphat-
ically declared by England and France in the autumn of 1830, and new
strength and solidity were thereby given to national freedom and indepen-
dence.
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tended to take part with the oppressed for the sake of justice,

though in reality for the purpose of dominion. It was by a vio-

lation of the right of national independence, that they artfully

dissolved the Achaean league, and decreed that each member of

the confederacy should be governed by its own laws, independent

of the general authority (a). But so surprisingly loose and inac-

curate were the theories of the ancients on the subject of national

independence, that the Greeks seem never to have questioned

the right of one state to interfere in the internal concerns of

another (6). We have several instances within time of memory,

of unwarrantable and flagrant violations of the independence of

nations. The interference of Russia, Prussia, and Austria, in

the internal government of Poland, and first dismembering it of

large portions of its territory, and then finally overturning its

constitution, and destroying its existence as an independent power,

was an aggravated abuse of national right. There were several

cases which preceded, or which arose during the violence of the

French revolution, which were unjustifiable invasions of the

rights of independent nations to prescribe their own forms of

government, and to deal in their discretion with their own dom-

estic concerns. Among other instances, we may refer to the in-

YEsion of Holland by the Prussian arms in 1787, and of France

by the Prussian arms in 1792, and of wars fomented or declared

against all monarchical forms of government, by the French

[*23] rulers, during * the early and more intemperate stages

of their revolution. We may cite also the invasion of

Naples by Austria in 1821, and the invasion of Spain by France

in 1823, under the pretext of putting down a dangerous spirit of

internal revolution and reform, as instances of the same violation

of the absolute equality and independence of nations (c).

(a) Livy, b. 3;}, c. 30. Florus, b. 2, c. 7. Montesq. Consid. sur les Causes
de la Grand, des Bom. ch. 6.

(6) MUford'f Hist, of Greece, vol. v. 127.

(c) The Britisli government declined being a party to the promulgated doc-
trines and proceedingsof the congress of the great powers of continental Enrope
at Troppau and Laybach in 1821, and at Verona in 1822, and which gave sanc-
tion to the invasions of Naples and Spain. It was not supposed by Great
Britain that there existed in either of those in.stances, a case of such direct
and imminent danger to the safety of other States, as to warrant, upon
principles of international law, a forcible interference. The allied sovereigns
who assembled at Laybach and Verona, do not appear to have differed es-
sentially with Great Britain as to the general principles which ought to regu-
late the interference of other states in the internal affairs of Najiles and
Spain, but they differed in the application of those principles to the cases
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Rule of Interference.—Every nation has an undoubted right

to provide for its own safety, and to take due precaution against

distant as well as impending danger (a). A rational fear is said

to be a justifiable cause of war. Posse vicinum impediri, ne in

suo solo, sine alia causa suaque evidenti idilitate, viunimentum

nobis prqpinquum extruat, aut aliud quid facial, unde Justa

formido periculi oriatur (6). The danger must be great, distinct,

and imminent, and not rest on vaguo and uncertain suspicion.

The British government officially declared to the allied powers in

1821 (c), that no government was more prepared than theirown,

"to uphold the right of any state or states to interfere where

their own security or essential intereft were seriously endangered

by the internal transactions of another state;—that the assump-

tion of the right was only to be justified by the strongest neces-

sity, and to be limited and regulated thereby;—that it could not

receive a general and indiscriminate application to all revolu-

tionary movements, without reference to their immediate bearing

upon some particular state or states;—that its exercise was an

exception to general principles of the greatest value and import-

ance, and as one that only properly grows out of the circum-

stances of the special case; and exceptions of this description

could never, without the utmost danger, be so far reduced to

rule, as to be incorporated into the ordinary diplomacy of states,

or into the institutes of the law of nations."

* The limitation to the right of interference with the [ * 24
]

before them. They justified their interference on the groand that it was
"necessary for protecting Italy from a general insurrection, and the neigh-
bouring states from the most imminent dangers. "— '"That there existed a
^st conspiracy against all established power, and against all those rights
consecrated by that social order under which Europe had enjoyed so many
centuries of glory and happiness."— ••That, in respecting the rights and in-

dependence of all legitimate power, they regarded as disavowed by the prin-
ciples which constitute the public right of Europe, all pretended reform
operated by revolt and open hostility." Their object was to protect the
peace of Europe "against those disastrous attempts which would spread the
horror ot universal anarchy over the civilized world"—'•against a fanaticism
for innovation, which would soon have rendered the existence of any public
order whatever problematical."— •"That they were far from wishing to pro-
long this interference beyond the limits of strict necessity, and would ever
prescribe to themselves the preservation of the independence and of the
rights of each state." Circular Despatch and Declaration of the Sovereigns q/
Austria, Euma, and Prussia, Laybach, May, 1821. Annual Begister for 1821,
p. 599.

(a) Vattel, b. 2, c. 4. sec. 49, 50.

(6) Huber de Jure civitatis, lib. 3 c. 7, sec. 4.

(c) Lord Castlereagh's circular despatch of January 19, 1821.
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internal concerns of other states, was defined in this instance with

uncommon precision; and no form of civil government which a

nation may think proper to prescribe for itself, can be admitted

to create a case of necessity justifying an interference by force;

for a nation, under any form of civil policy which it may choose

to adopt, is competent to preserve its faith, and to maintain the

relations of peace and amity with other powers.

Assistance in Cases of Revolt.—It is sometimes a very grave

question, when and how far one nation has a right to assist the

subjects of another, who have revolted, and implored that assis-

tance. It is said (a), that assistance may be afPorded consis-

tently with the law of nations, in extreme cases, as when rulers

have violated the principles of the social compact, and given just

cause to their subjects to consider themselves discharged fi'om

their allegiance. Vattel mentions the case of the Prince of Orange

as a justifiable interference, because the tyranny of James II.

had compelled the English nation to rise in their defence, and

call for his assistance. The right of interposition must depend

upon the special circumstances of the case. It is not suscepti-

ble of precise limitations, and is extremely delicate in the appli-

cation. It must be submitted to the guidance of eminent discre-

tion, and controlled by the principles of justice and sound policy.

It would clearly be a violation of the law of nations, to invite

subjects to revolt who were under actual obedience, however just

their complaints; or to endeavour to produce discontents, vio-

lence, and rebellion, in neighbouring states, and under colour of

a generous assistance, to consummate projects of ambition and

dominion. The most unexceptionable precedents are those in

which the interference did not take place until the new states

had actually been established, and sufficient means and

[
* 25 ] spirit had been displayed to excite ^confidence *in their

stability (6). The assistance that England gave to the

United Netherlands when they were struggling against Spain,

and the assistance that France gave to this country during the

war of our revolution, were justifiable acts, founded in wisdom
and policy. And it is not to be doubted that the government of

(o) Vattel, b. 2, c. 4, sec. 56. Rutherforth, b. 2, c. 9. See also GroHus, lib.

2, ch. 2.5, sec. 8. Puff. b. 8, ch. 6, sec. 14.

(6) The Coram. Pinheiro-Ferreira, in his Cours de Droit Public, tome ii.

p. 6, 7. very decide<lly justifies the recognition, when the revolted people
have aojuired such stability.
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the United States had a perfect right, in the year 1822, to con-

sider, as it then did, the Spanish provinces in South America as

legitimate powers, which had attained sufficient solidity and

strength to be entitled to the rights and privileges belonging to

independent states (a).

Prior to the recognitioh of the independence of any of the

Spanish colonies in America, and during the existence of the civil

war, between Spain and her colonies, it was the declared policy of

the government of the United States to remain neutral, and to allow

to each of the belligerent parties the same rights of asylum and

hospitality, and to consider them in respect to the neutral rela-

tion and duties of the United States, as equally entitled to the

sovereign rights of war as against each other. This was also the

judicial doctrine of the supreme court derived from the policy of

the government, and seems to have been regarded as a principle

of international law (6).

Nations are at liberty to use their own resources in such man-

ner, and to apply them to such purposes as they may deem best,

provided they do not violate the perfect rights of other nations,

nor endanger their safety, nor infringe the indispensable duties

of humanity. /

Treaties not Affected by Change of Government.—They

may contract alliances with particular nations, and grant or

withhold particular privileges, in their discretion. By positive

engagements of this kind, a new class of rights and duties is

(a) Presidenfs Me^a^nge to Congress of &h of March, 182'2, and act of Con-

grcHH of 4ih of May, 1822, ch. 52.

{h) United States r. Palmer, 3 Whealon R. 610, 634. 'fheSantissima Trini-

da'K 7 Wlieaton, 283, 337. See also Walley r. Schooner Liberty, 12 Loni^ionn

K. 98. 'The uniform policy and practice of the United States, a.s declared

by President Jack.«ion in his Message to Congress of the '2\sl December, 1836, is

to avoid all interference in disputes which merely relate to the internal gov-

ernment of other natioriS, and eventually to recognize the authority of the

prevailing party, without reference to the merits of the original controversy.

All questions relative to the government of foreign nations, whether of the old

or the new world, have l>een treated by the United States as questions o//(7c<

only, and they have cautiously abstained from deciding upon them until the

clearest evidence was in their posession to unable them to decide correctly.*'

It belongs to the legislative or executive power (according to the character

of the government) to recognize the independence of a people in revolt from
their foreign sovereign, and until such acknowledgement be made, courts (f

justice are bound to consider the ancient state of things as remaining un-
altered. City of Berne r. Bank of England, 9 Vesey. 347. The Manilla. 1

Edir. Adm. R. 1. Yrissarri v. Clement, 3 Bingham, 432. Thompson r. Powles,

2 Simons, 194. Taylor t-. Barclay, lb. 213. . Rose f. Hiniely, 4 Cranch, 214.

Gelston f. Hoyt, 13 Johnson, 361. U. States c. Palmer, 3 Wlieaton, 610.

45



* 26 OF THE LAW OF NATIONS. [Part I.

created, which forms the conventional law of nations, and consti-

tutes the most diffusive, and, generally, the most important branch

of public jurisprudence. And it is well to be understood, at a

period when alterations in the constitutions of governments, and

revolutions in states, are familar, that it is a clear position of the

law of nations, that treaties are not alffected, nor positive obliga-

tions of any kind with other powers, or with creditors, weakened

by any such mutations. A state neither loses any of its rights,

nor is discharged from any of its duties, by a change in the

form of its civil government. The body- politic is still the same,

though it may have a different organ of communication (a). So, if

a state should be divided in respect to territory, its rights

[
* 26 ] and obligations are not impaired, and if they have * not

been apportioned by special agreement, those rights are to

be enjoyed, and those obligations fulfilled, by all the parts in

common (6).

Jurisdiction over Adjoining Seas.—The extent of jurisdic-

tion over the adjoining seas, is often a question of difficulty and

of dubious right. As far as a nation can conveniently occupy,

and that occupancy is acquired by prior possession or treaty, the

jurisdiction is exclusive. Navigable rivers which flow through a

territory, and the sea-coast adjoining it, and the navigable waters

included in bays, and between headlands and arms of the sea,

belong to the sovereign of the adjoining territory, as being neces-

sary to the safety of the nation, and to the undistui'bed use of the

neighbouring shores (c). The open sea is not capable of being

possessed as private property. The free use of the ocean for navi-

gation and fishing, is common to all mankind, and the public

jurists generally and explicitly deny that the main ocean can ever

be appropriated. The subjects of all nations meet there, in time

of peace, on a footing of entire equality and independence. No
nation has any right of jurisdiction at sea, except it be over the

persons of its own subjects, in its own public and private vessels;

and so far territorial jurisdiction may be considered as preserved,

for the vessels of a nation are, in many respects, considered as

(a) Grolim de Jure, lib. 2, c. 9. sect. 8. Puff. Droit de la nature et dcs Gens
par Barbepac, tome 2, lir. 8, ch. 12, sect. 2, 3. Burlamaqui, Nat. and Pol. Law,
vol. ii. part 4, ch. 9, sec. l(j. Ruihcrforth's Instilutes, b. 2. ch. 10.

(6) Rutherforth, b. 2, ch. 10.

(c) Grotim, h. 2, c. 2, sec. 12.—c. .3. sec. 7. Puff. b. 3, f. 3, sec. 4.—b. 4.

a 5, sec. 3 and 6. Valid, b. 1, ch. 22, 23.
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portions of its territory, and persons on board are protected and

croverned by the law of the country to which the vessel belongs.

They may be punished for offences against the municipal laws of

the state committed on board its public and private vessels at

sea, and on board of its public vessels in foreign ports (a).

This jurisdiction is confined to the ship; and no one ship has a

rifht to prohibit the approach of another at sea or to draw

round her a line of territorial jurisdiction, within which no

other is at liberty to intiude. Every vessel, in time of peace,

has a right to consult its own safety and convenience,

* and to pursue its own course and business, without being [ * 27 ]

disturbed, when it does not violate the rights of others (6).

As to narrow seas, and waters approaching the land, there have

been many and sharp controversies among the European nations

concerning the claim for exclusive dominion. The questions aris-

ing on this claim are not very clearly defined and settled, and ex-

travagant pretensions are occasionally put forward. The subject

abounds in curious and interesting discussions, and, fortunately

for the peace of mankind, they are, at the present day, matters

rather of speculative curiosity than of use.

Grotius published his Mare Liberum, against the Portuguese

claim to an exclusive trade to the Indies, through the South At-

lantic and Indian oceans, and he shows that the sea was not cap-

able of private dominion. He vindicates the free navigation of

the ocean and the right of commerce between nations, and justly

exposes the folly and absurdity of the Portuguese claim. Sel-

den's Mare Clausum was intended to be an answer to the doctrine

of Grotius, and he undertook to prove, by the laws, usages, and

opinions of all nations, ancient and modem, that the sea was, in

point of fact, capable of private dominion; and he poured a

flood of learning over the subject He fell far short of his great

rival in the force and beauty of his argument, but he entirely snr-

passed him in the extent and variety of his citations and re-

searches. Having established the fact, that most nations had

conceded that the sea was capable of private dominion, he

showed, by numerous documents and records, that the English

(a) Grotius. b. 2, c. 3. S€C. 10 and 13. Rutherforth, b. 2 c. 9. Vafiel, b. 1.

c. 19, sec. 216. Forbes r. Cochrane, 2 Barmceli & Cres^weU, 448. Wheaton'*
Element-t of International Laic. 110.

(6) The Mariaiina Flora, 11 Wheaion, 38.
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nation had always asserted and enjoyed a supremacy over the

surrounding or narrow seas, and that this claim had been recog-

nized by all the neighboring nations. Sir Matthew Hale consid-

ered the title of the king to the narrow seas adjoining the coasts

of England, to haVe been abundantly proved by the trea-

[
* 28 ] tise of Selden; and Butler speaks of it * as a work of

profound erudition (a). Bynkershoeck has also written

a treatise on the same contested subject, in which he concedes to

Selden much of his argument, and admits that the sea was sus-

ceptible of dominion, though he denies the title of the English,

on the ground of a want of uninterrupted possession. He said

there was no instance, at that time, in which the sea was subject

to any particular sovereign, where the surrounding territory did

not belong to him (6).

The claim of dominion to close or narrow seas, is still the

theme of discussion and controversy. Puffendorff (c) admits that

in a narrow sea the dominion of it, and the right of fishing

therein, may belong to the sovereigns of the adjoining shores.

Vattel also (d) lays down the position, that the various uses to

which the sea contiguous to the coast may be applied, render

it justly the subject of property. People fish there, and draw

from it shells, pearls, amber, &c. ; and who can doubt, he observes,

but that the pearl fisheries of Bahram and Ceylon, may be law-

fully enjoyed as property? Chitty, in his work on commercial

law (e), has entered into an elaborate vindication of the British

title to the four seas surrounding the British islands, and known
by the name of the British seas, and, consequently to the exclusive

right of fishing, and of controlling the navigation of foreigners

therein. On the other hand, Sir Wm. Scott, in the case of the

Tivee Gebroeders (/), did not treat the claim of territory to con-

tiguous portions of the sea with much indulgence. He said the

general inclination of the law was against it; for in the sea, out

of the reach of cannon shot, universal use was presumed, in like

manner as a common use in rivers flowing through conter-

[ * 29 ] minous states was presumed; and yet, in both cases, *there

might, by legal possibility, exist a peculiar property, ex-

(a) Harg. Lnw Tracts, 10. Co. Litt. lib. 3, n. 205.

(6) Dissrrtaiio de Dominio Maris. liynk. Opera, tome ii. 124.
ic) Droit de la Nat. ct Gens. lib. 4, ch. 5, sec. 5—10.

id) B. 1, ch. 23. . (e) Vol. i. 8&—102.

(/) 3 Jiob. Adm. Rep. 336.
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eluding the universal, or the common use. The claim of Bnssia

to sovereioraty over the Pacific ocean north of the 51st degree of

latitude, as a close sea, was considered by our government, in

1822, to be against the rights of other nations (a). It is difficult

to draw any precise or determinate conclusion, amidst the variety

of opinions,, as to the distance to which a state may lawfully ex-

tend its exclusive dominion over the sea adjoining its territories,

and beyond those portions of the sea which are embraced by har-

bours, gulfs, bays, and estuaries, and over which its jurisdiction

unquestionably extends (6). All that can reasonably be asserted

is, that the dominion of the sovereign of the shore over the con-

tiguous sea extends as far as is requisite for his safety, and for

some lawful end. A more extended dominion must rest entirely

upon force and maritime supremacy. According to the current

of modern authority, the general territorial jurisdiction extends

into the sea as far as cannon shot will reach, and no farther, and

this is generally calculated to be a marine league: and the con-

gress of the United States have recognized this limitation, by

authorizing the District Courts to take cognizance of all captures

made within a marine league of the American shores (c). The

executive authority of this country, in 1793, considered the whole

of Delaware bay to be within our territorial jurisdiction; and it

rested its claim upon those authorities which admit that gulfs,

channels, and arms of the sea, belong to the people with whose

lands they are encompassed. It was intimated that the law of

nations would justify the United States in attaching to their coasts

an extent into the sea, beyond the reach of cannon shot (d).

Considering the great extent of the line of the American coasts,

we have a right to claim for fiscal and defensive regulations, a

liberal extension of maritime jurisdiction; and it would not be

unreasonable, as I apprehend, to assume, for domestic purposes

connected with our safety and welfare, the control of the waters

on our coasts, though included within lines stretching from quite

distant headlands, as, for instance, from Cape Ann to Cape Cod,

and from Nantucket to Montauck Point, and from that point to

(a) Mr. Adams' Letter to the Bussian Minister, March 30th. 1822.
(b) Azuni on the Maritime Late of Europe, vol. i. p. 2li6.

(c) Bynk. Q. Pub. J. c. 8. Vattel, b. 1, c. 23, sec. 289. Act of Congress, June
5th, 1794, ch. 50.

(d) Opinion of the Attorney General concerning the seizure of the ship Grange,
dated lAth of May, 1793, and the Letter of the Secretary ofState to the French
Minister, of loth May, 1793.

4 VOL. I. KEXT. 4^
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the capes of the Delaware, and from the south cape of Florida to

the Mississippi. It is certain that our goveroment would be dis-

posed to view with some uneasiness and sensibility, in the case

of war between other maritime powers, the use of the waters of

our coast, far beyond the reach of cannon shot, as cruising ground

for belligerent purposes. In 1 793, our government thought they

were entitled, in reason, to as broad a margin of protected navi-

gation as any nation whatever, though at that time they did not

positively insist beyond the distance of a marine league from the

sea shores (a) ; and, in 1806, our government thought it would not

be unreasonable, considering the extent of the United States, the

shoalness of their coast, and the natural indication furnished by

the well-defined path of the Gulf Stream, to expect an immunity

from belligerent warfare, for the space between that limit and the

American shore. It ought, at least, to be insisted, that the extent

of the neutral immunity should correspond with the claims main-

tained by Great Britain around her own territory, and that no be •

ligerent right should be exercised within "the chambers formed by

headlands, or any where at sea within the distance of four leagues,

or from a right line from one headland to another" (6). In

[
* 31] * the case of the Little Belt, which was cruising many miles

from the shore between Cape Henry and Cape Hatteras, our

government laid stress oii the circumstance that she was "hover-

ing on our coasts;" and it was contended, on the part of the

United States, that they had a right to know the national char-

acter of armed ships in such a situation, and that it was a right

immediately connected with our tranquility and peace. It was

further observed, that all nations exercise the right, and none

with more rigour, or at a greater distance from the coast, than

Great Britain, and none on more justifiable grounds than the

United States (c). There can be but little doubt, that as the

United States advance in commerce and naval strength, our

government will be disposed more and more to feel and acknow-

ledge the justice and policy of the British claim to supremacy

over the narrow seas adjacent to the British isles, because we

(rt) Mr. Jefferson's Letter to M. Oenef, November 8th, 1793.

(ft) Mr. Madison's Letter to Messrs. Monroe and Pinckney, dated May Vlth,

1806.

(c) Mr. Monroe's Letter to Mr. Foster, October llth, 1811, and President's

Message, NotTmber olh, 1811.
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shall stand in need of similar accommodatioa and means of

security (a).

It was declared, in the case of Le Louis (6), that maritime

states claim, upon a principle just in itself, and temperately ap-

plied, a right of visitation and inquiry within those parts of the

ocean adjoining to their shores. They were to be considered as

parts of the territory for various domestic purposes, and the right

was admitted by the courtesy of nations. The English hovering

laws were founded upon that right The statute 9 Geo. IL, c. 35,

prohibited foreign goods to be transhipf)ed within four leagues

of the coast without payment of duties; and the act of Congress

of March 2d, 1799, ch. 128, sec. 25, 26, 27, 99, contained the

same prohibition; and the exercise of jurisdiction, to that dis-

tance, for the safety and protection of the revenue laws, was de-

clared by the Supreme Court, in Church v. Hubbard (c), to be

conformable to the laws and usages of nations,'

(«r In placing the commerce and navigation of States bv treaties of com-
merce on the ba.sis of equality, it is sometimes deemed advisable to except in

express terms the congting imde of the respective parties, and to reserve the
regulation of that trade to the separate laws of each nation. See the con-
vention of commerce and navigation between the United States and the
Peru-Bolivian Confederation, May 28th, 1838, and between them and the
kingdom of Greece, August, 1838.

(b) 2 Dodson's Adm. Rtp. 245.

(c) 2 Cranch, 187.
^ In former times, the area of marine jurisdiction claimed by a single

power was in many a case enormous. Gradually, however, extravagant
pretensions have been met and overcome by the assertion of opposing rights.

An irresistible tendency of the intercourse of nations has been to apportion
such jurisdiction among them conformably to considerations of general wel-
fare.

Chief among these considerations are—(1) That maritime supremacy and
freedom from its control are less justly separable by territorial liuiitntion

than by restriction ol each to certain proper purposes; (2) That every nati':n

should be ac-corded so much of the first as appertains to the exercise ol its

governmental functions or to the enjoyment of its lands; (3) That all other
nations should be allowed so much of the second as appertains to matters
private to themselves or to their common use of unappropriated natural re-
sources.

In the result, these considerations vary accordingly as they are applied to

—

1. Open Sens.—Waters of this description were formerly thought to be
proper subjects of national dominion. The right was founded on discovery
and occupation, and further justified by the administrative function of
keeping peace and .suppressing piracy. But conditions have change<l. and
in their change have modified the law. The right of discovery has been re-
jected. In spite of resistance, occupation has ^en taken by all. Tliis, ac-
companied by a prevalence of the commercial spirit, has brought general
security. Former complications being thus removed, it is seen that.the open
sea appertains to no one government and to no one land, and that it is use-
ful to all and appropriable by none. Hence on its waters all jwwers are free
and of equal rank.
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Rights of Commerce.—As the end of the law of na-

[ *32] tions is the happiness and perfection *of the general so-

ciety of mankind, it enjoins upon every nation the punc-

tual observance of benevolence and good will, as well as of jus-

tice, towards its neighbours (a). This is equally the policy and

(a) VatteVs Prelim, sec. 12, 13, b. 2, bh. 1, sec. 2, 3.

2. Marginal Waters.—These are waters lying between the land and the
open sea. Upon them the sovereign of the shore must be supreme, or reve-

nue and police laws may be set at naught, and the peace of the shore en-
dangered. Since, moreover, this narrow strip of water is easily commanded
from the shore, it is considered as having been appropriated therewith.

But these considerations do not require that possession of marginal waters
should be absolutely exclusive. Where they lie between waters which are

open to the navigator, he may iise them as he may use other thoroughfares.

Elsewhere within them, the local sovereign admits foreign merchantmen
only on condition of the fullest compliance with existing police and revenue
regulations; and foreign men of war only by special or assumed permission.
(See/)Os^ p. 124.) This permission implies that the peace as well as the
neutrality of such waters is to be observed, and that they shall not be made
the lAse of belligerent operations to be consummated beyond their limits.

(See />o.s?, p. 118.) The prohibition to enter is, however, as inoperative in

law as it is in fact, when necessity, or mutiny, or even inadvertence, is that
to which entry is due.

The jK)wer which has the jurisdiction has also the property of marginal
waters. It may reserve to itself and to its subjects the exclusive right of
taking fish therefrom or the products of the soil thereunder.

As to the proper width of these waters, opinions are various; the distance
which the eye can span being suggested by .some, and that at which the shore

can be attacked or defended being advocated by others. The latter distance

has, on the principles before stated, been generally preferred. Since the
adoption of artillery, it has been fixed at a marine league, this being at one
time the length of a cannon shot. Reasonably it might be held to vary with
increase of range or other advance in the art of war. As, however, it relates

to sundry matters besides attack and defence, these do not fix it for all pur-
poses w hatever. Following the example set by England, we have adoj)ted

a four-league limit, within which we do not allow the unloading of foreign

goods without payment of diities. (Kev. Stat., | 2867.) But for most pur-
poses, the need of a generally rfecoguized limit has established that which
artillery introduced—a marine league.

3. WnUrs partly enclosed by land.—Of these there is a great variety, imply-
ing, ot course, a great variety of regulations.

Gulfs, bays, estuaries, and similar inland waters opening to the sea, may
be merely part thereof, and subject to the same restrictions along the margin
and the same freedom of use elsewhere. Or they may be part of the district

of territory comprising the adjoining lands, and belong to the same domin-
ion. What conjunction of circumstances makes the one case or the other is

not yet decided. In each particular instance, appeal is made to the prin-
ciples heretofore laid down as applicable to such matters. Perhaps the
greatest stress is laid on the power which the claimant has of making ap-
propriation. The size, the shape, the width of entrance, bear strongly on
this point. Yet even the last is not decisive ; for though too great for the
cross-fire of cannon, it does not prove the waters in question to be open sea.

In the avoidance of theoretical complications such as this, practice seems to

be settling doubtful cases by conventional adju.stments, tacit or express.
It being established that a particular gulf, or bay, or other like water be-

longs to the sovereign of the shore, the consequence then follows that foreign
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the duty of nations. They ought to cultivate a free intercourse

for commercial purposes, in order to supply each others wants,

and promote each other's prosperity. The variety of climates

and productions on the surface of the globe, and the facility of

communication, by means of rivers, lakes and the ocean, invite to

a liberal commerce, as agreeable to the law of nature, and ex-

tremely condubive to national amity, industrj-, and happiness (a).

The numerous wants of civilized life can only be supplied by

mutual exchange between nations of the peculiar productions of

each; and who that is familiar with the English classics, has not

dwelt with delight on the description of the extent and blessings

of English commerce, which Addison has given with such grace-

(a) Vattel, b. 2, ch. 2, sec. 21.

nation.s are restricted in its use. Their vessels a'^ excluded for reasons, or
admitted on terms, applicable in case of marginal waters. To these terms
the observance of port regulations may be superadded.

Straits, and other narrow bodies of water connecting larger ones, differ

from bays and the like in this, that they may be necessary passageways be-
tween open seas. Necessity in this case gives to all nations the right of
passage from sea to sea; but it does not prevent the power to which the
strait if otherwise appropriable would belong from imposing rea.sonable regu-
laHons. or even charging toll in consideration of decreasing the dangers or
increa-sing the facilities of passage. A canal artilicially made is, however,
the private possession of its constructors.

Rivers navigable from the sea are here to be separated into two cla.sses.

Those that do not form natural highways from country to country are in law
nothing else than long, narrow bays. But those that form such highways,
are si far classible with straits. Thus, when the navigable waters of a river

flow from or past one country, and through or past another, into the open
sea, the subjects of the first may use the portion belonging to the .second as
though it were a strait. They may even, under pressure of necessity, fasten
to the shore or land upon it. As in the use of straits, moreover, they may
be subjected to reasonable regulations. (See post, pp. 3.5, 36.)

This freedom in the use of rivers is but a special application of the prin-
ciple, relating as well to gulfs, bays, and straits, that navigable waters con-
necting with the sea, and washing the shores of several states, are navigable
in common by the citizens of all. That is to say, the use of a particular
part is not exclusive. The ownership, indeed, is distributable as among
private persons whose lands border on a lake or river. The presumption is

that the dividing line runs through the middle, yet, by agreement one
power may become owner of any portion or even the whole. But however
the ownership be apportioned among the bordering states, the use, for pur-
poses of navigation, is common to the citizens of all.

4. Waters wholly enclosed by land.—These should be regarded as comprising
all waters not navigable from the sea. Such a water, if bordered by several
states, may be, as to them, an open sea. If it is small, however, it is likely
to be partitioned among them, and common only in the use, as are the
waters last above de.scribed.

One other hypothesis remains: a body of water may be wholly surrounded
by the territory' of a single state. It is then the private projperty of that
state, an^ subject to its sole dominion ; being thus, in these respects, the
very opposite of an open sea.
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ful simplicity, and such enchanting elegance, in one of the Spec-

tator's visits to the Royal Exchange (a). But as every nation

has the right, and is disposed to exercise it, of judging for itself,

in respect to the policy and extent of its commercial arrange-

ments, the general freedom of trade, however reasonably and

strongly it may be inculcated in the modern school of political

economy, is but an imperfect right, and necessarily subject to

such regulations and restrictions, as each nation may think proper

to prescribe for itself. Every state may monopolize as much as it

pleases of its own internal and colonial trade, or grant to other

nations, with whom it deals, such distinctions and particular priv-

ileges as it may deem conducive to its interest (6). The

[ * 33 ] celebrated English *navigation act of Charles II. con-

tained nothing, said Martens, conti*ary to the law of na-

tions, notwithstanding it was very embarrassing to other coun-

tries. When the United States put an entire stop to their com-

merce with the world, in December, 1807, by laying a general

embargo on their trade, without distinction as to nation, or limit

as to time, no other power complained of it, and the foreign gov-

ernment most affected by it, and against whose interests it was
more immediately directed, declared to our government (c), that

as a municipal regulation, foreign states had no concern with it,

and that the British government did not conceive that they had
the right, or the pretension, to make any complaint of it, and that

they had made none.

No nation has a right, in time of peace, to interfere with, or

interrupt, any commerce which is lawful by the law of nations,

and carried on between other independent powers, or between
different members of the same state. The claim of the Portu-

guese, in the height of their maritime power in India, to exclude

all European people from commerce with Asia, was contrary to

national law, and a just cause of war. Vattel called it a preten-

sion no less iniquitons than* chimerical (d). The attempt of

Russia to appropriate to herself an exclusive trade in the North

(rt) Spectator, vol. i. No. 69.
(b) I'uf. b. 4, ch. 5, sec. 10. Vatfel, b. 1, ch. 8, sec. 92, 97. Morten's

Summari/ of the Law of Nations, 146, 148. 1 Chitty on Commercial Imw, 7(i

—

81. Mr. ainnim/'s Letters to Mr. Gallatin, of September 11th and November
13th, 1826. Mr. Gallatin to Mr. Canning, September 22nd and December
28th, 1826. and Mr. Clan to Mr. Gallatin, November 11th, 1826.

(c) Mr. Canning's Letter to Mr. Pinckneu, September 23d, 1808. -

(d) B. 2, ch. 2, sec. 24
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Pacific, met with a prompt resistance on the part of this country

;

and the government of tne United States claimed for its citizens

the right to carry on trade with the aboriginal natives^ on the

northwest coast of America, without the territorial jurisdiction of

other nations, even in arms and ammunitions of war (a).

Commercial Treaties.—Treaties of commerce, defining and

establishing the rights and extent of commercial intercourse, have

been found to be of great utility ; and they occupy a very impor-

tant title in the code of national law. They were consid-

ered, * even two centuries ago, to be so conducive to the [
* 34 ]

public welfare as to overcome the bigotry of the times
;

and Lord Coke (6) admitted them to be one of the four kinds of

national compacts that might, lawfully, be made with infidels.

They have multiplied exceedingly within the last century, for it

has been found by experience, that the general liberty of trade,

resting solely on principles of common right, benevolence, and

sound policy, was too vague and precarious to be consistent with

the safety of the extended intercourse and complicated interests

of great commercial states. Every nation may enter into such

commercial treaties, and grant such special privileges, as they

think proper ; and no nation, to whom the like privileges are not

conceded, has a right to take offence, provided those treaties do

not affect their perfect rights. A state may enter into a treaty,

by which it grants exclusive privileges to one nation, and deprives

itself of the liberty to grant similar privileges to any other.

Thus, Portugal, in 1703, by her treaty with England, gave her

the monopoly of her wine trade; and the Dutch, formerly, by a

treaty with Ceyloo, engrossed the cinnamon trade, and, latterly,

they have monopolized the trade of Japan (c). These are mat-

ters of strict legal right; but it is, nevertheless, in a moral sense,

the duty of every nation to deal kindly, liberally, and impartially

towards all mankind, and not to bind itself by »treaty with one

nation, in contravention of those ^neral duties which the law of

nature dictates to be due to the rest of the world (d).

(n) Mr. Adams' Letter to the Russian Minister, March 30th, 1822. See also
3Ir. Forsyth's Letter to the American Minister at St. Petersburgh, November 3d.
1837.

(6) 4 Imt.l^.
ic) 1 Chitty on Commercial Law, 40, 41. 42.

id) It has been the policy of the United States to encourage, in its diplo-
matic intercourse with other nations, the most perfect freedom and equality
in relation to the rights and interests of navigation. This is the principle
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Passage over Foreign Territory.—Every nation is [morally]

bound, in time of peace, to grant a passage, for lawful purposes,

over their lands, rivers, and seas, to the people of other states, when-

ever it can be permitted without inconvenience; and burtbeusome

conditions ought not to be annexed to the transit of persons and

property. If, however, any government deems the intro-

[ *35] duction of * foreigners, or their merchandise, injurious

to those interests of their own people which they are

bound to protect and promote, they are at liberty to withhold the

indulgence. The entry of foreigners and their effects is not an

absolute right, but only one of imperfect obligation, and it is sub-

ject to the discretion of the government which tolerates it (a).

The state may even levy a tax or toll upon the persons and prop-

erty of strangers in transitu, provided the same be a reasonable

charge, by way of recompense for the expense which the accom-

modation creates (6). These things are now generally settled in

commercial treaties, by which it is usually stipulated, that there

shall be free navigation and commerce between the nations, and

a free entry to persons and- property, subject to the ordinary rev-

enue and police laws of the country, and the special terms and

conditions prescribed by treaty.^

Use of Navigable Rivers.—A nation possessing only the

upper parts of a navigable river is entitled to descend to the sea

without being embarrassed by useless and oppressive duties or

regulations. It is doubtless a right of imperfect obligation, but

contained in the commercial treaty between the United States and the fed-

eration of Central America, of the 5th December, 1825. By that treaty

whatever can be imported into, or exportetl from, the ports of the one coun-
try, in its own vessels, may in like manner, and upon the same terms and
conditions, be imported or exported in the vessels of the other country. The
same rule is contained in the treaties of the United States with Denmark,
Sweden, and the Hanseatic cities.

(«) Puff. b. 3. ch. 3. sec. 5, 6, 7. Ruiherforth, b. 2. ch. 9. Vattel, b. 2. ch. 7.

sec. 94.—ch. 8. secy 100.—ch. 9. sec. 123. 130.—ch. 10. sec. 132. 1 Chitiy,

84—89. M. Pinfieiro-Ferreira (Cours dc Droit Public, tome ii. p. 19, 20.) com-
plains vehemently of the checks cftated by passports and the preventive
police of the continental governments of Europe, upon emigration and the
transit and sojourn of foreigners. He calls it legal tyranny, and contrasts

such policy with that of the United States, "the classic land of civil lib-

erty." But I am of opinion, notwithstanding, that every government has
the right, and is bound in duty, to judge for itsell', how far the unlimited
j>(>wer of emigration, and of the admission and residence of strangers and
emigrants, may be oonsistent with its own local interests, institutions, and
safety.

(b) Rrdhrrforth, b. 2. ch. 9. Vattel, b. 2. ch. 10. sec. 124. 1 Chitty, 103—106.
* As tc the passage of belligerents over neutral territory, sec j»s<, p. 119.
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one that cannot justly be withhield without good cause. When
Spain, in the year 1792, owned the mouth, and both banks of the

lower Mississippi, and the United States the left bank of the

upper portion of the same, it was strongly contended on the part

of the United States, that by the law of nature and nations, we

were entitled to the navigation of that river to the sea, subject

only to such modifications as Spain might reasonably deem nec-

essary for her safety and fiscal accommodation. It was further

contended, that the right to the end, carried with it, as an inci-

dent, the right of the means requisite to attain the end
;

such, for instance, as the right *to moor vessels to the * 36

shore, and to land in cases of necessity. Thte same clear

right of the United States to the free navigation of the Missis-

sippi through the territories of Spain to the Ocean, was asserted

by the Congress under the confederation (a). The claim in that

case, with the qualifications annexed to it, was well grounded on

the principles and authorities of the law of nations (6). The

like claim, and founded on the same principles of natural law,

and on the authority of jurists and the conventional law of na-

tions, has been made on behalf of the people of the United States

to navigate the St Lawrence to and from the sea, and it has

(a) Instructions given to Mr. Jay, in 1780, and again in 178.5. Resolution of
Congress of Se])tember, 1788. Report of the Secretary of State to the President,

March ISth. 1792.

(b) Grotius, lib. 2, ch. 2. sec. 11, 12, 1?. 15.—ch. 3. sec. 12. Puff. lib. 3.

rh. 3. sec. n, 6. 8. Vattel, b. 1. sec. 292.—b. 2. sec. 127. 129. 132. At the
Omgress of Vienna, in 181.5, the allied sovereign.s agreed to the free naviga-
tion of the great navigable rivers of Germany and ancient Poland, to their
mouths, in favour of all who should conform to the regulations under which,
the aflFrauchisement was to be granted. The English government, so late as
1830, continued to sissert a right under the treaty of Vienna, or federal act of
1815, to the free navigation of the Rhine, and to hold that it was accessible
to the vessels of all nations, to the e.^tent of its navigation, subject to mod-
erate duties, for the prffiervation of the paths on the sides of the river, and
for the maintenance of the proper police. And by the convention concluded
at Mayence, March 31.st, 1831, between all the riparian States of the Rhine,
the navigation of that river was declared free from the point where it be-
comes navigable into the sea, including its two principal outlets or mouths
in the kingdom of the Netherlands, the Leek and the Waal, passing by Rot-
terdam and Briel, through the first named outlet, and by Dortrecht and
Holvoetsluys, through the latter, with the use of the artificial canal of Voome
and Holvoetsluys. The convention provides regulations of police and toll
duties on vessels and merchandise passing to and from the sea through the
Netherlands, and by the diflFerent ports of the upper States oa the Shine.
Wiveatoh'a Elemenis'of JntenuUional Law, 155.
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been discussed at large between the American and British gov-

ernments (a).^

Surrender of Criminals.—When foreigners are admitted into

a state upon free and liberal terms, the public faith becomes

pledged for their protection. The courts of justice ought to be

freely open to them as a resort for the redress of their grievances.

But strangers are equally bound with natives, to obedience to

the laws of the country during the time they sojourn in it, and

they are equally amenable for infractions of the law. It has

sometimes been made a question, how far one government was

bound by the law of nations, and independent of treaty, to sur-

render, upon demand, fugitives from justice, who, having com-

mitted crimes in one country, flee to another for shelter. It is

declared by some of the most distinguished public jur-

[
* 37 J ists (6), that every * state is bound to deny an asylum to

criminals, and upon application and due examination of

(a) Mr. Wheaton, in his Elements of International Law, p. 160—164, has
given the substance of the arguments ^ro. and con. taken trom congressional

documents of the sessions of 1827 and 1828. It was insisted on the part of
Great Britain, that this right of passage was not an absolute natural light,

but an imperfect right, restricted to the right of transit for purposes of in-

nocent utility, to be exclusively determined by the local sovereign.

(b) Grolius, b. 2. ch. 21. sec. 3, 4, b, and Heineccius^ Com. h. t. Burlama-
qni, vol. ii. part 4. ch. 3. sec. 23-29. Eulhrrforth, b. 2. c. 9. vol. 2, p. 496.

VatleJ, b. 2. ch. 6. sec. 76, 77. See Questions de Droit, tit. Etranger, par Mer-
lin, lor discussions on this subject in France. P. Voet de Staiutis, p. 297, says,

that the surrender of criminals is denied according to the usage of almost all

Christian nations, except in cases of humanity, {nisi ex humanitate). The
Engli.sh decisions in support of the right and the practice of surrender of
fugitives charged with atrocious crimes are Rex. v. Hutchinson, 3 Kehel, 785.

Ca.se of Lundy, 2 Vent. 314. Rex. v. Kimberlv, Str. 848. S. C. Barnard, K.
B. vol. i. 225. Filzgib. 111. East India Company v. Campbell, 1 Vesey, 246.
Heath, J., in 4 Taunton, 34. Eanomm Dialog. 3. sec. 67. Sergeant Hill's
opinion (and his authority and learning as a lawyer were pre-eminent ) given
to government in 1792. See Edin. Revicio, No. 83, p. 139. 139. 141. The
American decisions on the question are, in the matter of Washburn, 4 Johns.
Vli. Rep. 106. Commonwealth r. Deacon, 10 Serg. d- Rawle, 123. Rex. v.

Ball, decided by Ch. J. Reid, at Montreal, and reported in Amer. Jur., 297.
Case of Jose Ferreire Jos Santos, 2 Brochenbourgh, 492. Two of those cases,
viz.: that in 4th Johnson and before Ch. J. Reid, are for the duty of sur-
render, and the other two against it, unless specially provided for by treaty.
Mr. Justice Story cites the conflicting authorities, both foreign and domes-
tic, on this interesting question; but intimates no opinion. Comm. on the

Constitution, vol. iii. p. 675, 676. Comm. on the Conflict of Laws, p. 520—522.
But afterwards, in U. Stat«s v. Davis, 2 Sumner, 486, Judge Story ex-
pressed great doubts, whether, upon principles of international law, and in-
dependent of statute or treaty, any court of justice isauthorized tosurrender
a fugitive from justice. In the spring of 1839, George Holmes, being charged
with the crime of murder, committed in Lower Canada, fled into the State

' As to navigation of rivers owned by more states than one, see«H<c, p. 31,
u. 1.
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the case, to surrender the fugitive to the foreign state where the

crime was committed. The language of those authorities is clear

and explicit, and the law and usage of nations as declared by

them rest on the plainest principles of justice. It is the duty of

the government to surrender up fugitives upon demand, after the

civil magistrate shall have ascertained the existence of reasonable

grounds for the charge, and sufficient to put the accused upon

his trial. The guilty party cannot be tried and punished by any

other jurisdiction than the one whose laws have been violated,

and, therefore, the duty of surrendering him applies as well to

the case of the subjects of the state surrendering, as to the case

of subjects of the power demanding the fugitive. The only dif-

ficulty, in the absence of positive agreement, consists in drawing

the line between the class of offences to which the usage of na-

tions does, and to which it does not apply, inasmuch as it is

understood, in practice, to apply only to crimes of great atrocity,

or deeply affecting the public safety. The act of the legislature

of New York, of the 5th of April, 1S22, ch. 148, gave facility to

the surrender of fugitives, by authorizing the governor, in his

discretion, on requisition from a foreign government, to sur-

render up fugitives charged with murder, forgery, larceny, or

other crimes, which, by the laws of this state, were punishable

with death or imprisonment in the state prison
;
provided the

evidence of criminality was sufficient, by our laws, to detain the

party for trial on a like charge (a). Such a legislative provision

was requisite, for the judicial power can do no more than cause

the fucritive to be arrested and detained, until sufficient means and

opportunity have been afforded for the discharge of this duty, to

the proper organ of communication with the power that makes

the demand (6).

of Vermont, and his sarrender was demanded by the Governor-General of

Canada. Application was made by authority, in Vermont, to the President

of the United States, who declined to act throngb an alleged want of power,

and the case came back to the Gtovemor of Vermont. After hearing counsel

and giving the subject great consideration, Governor Jennison decided that

it was his duty to surrender the fugitive. The case was afterwards, and be-

fore any actual surrender, carried up before the Supreme Coart of that State

upon hahaes corpus, and elaborately argued in July, 1339. and the decision

of the governor affimietl. The case was afterwards carried np to the Supreme
Court of the United States in the winter of 1840, and the court declared that

they had not jurisdiction in the case.

(a) The X. Y. Revised StatuUs, voL i. 164. sec 8, 9, 10, 11, have adopted
and continued the same pro\ision.

^) The constitution of the United States has provided for the surrender of
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The European nations, in early periods of modern history,

made provision by treaty for the mutual surrender of criminals

seeking refuge from justice. Treaties of this kind were

[*38] made between England and Scotland in 1174, *and Eng-

land and France in 1308, and France and Savoy in 1378,

fugitives from justice as between the, several states iu cases '*of treason, felony

and other crime," but it has not designated the specific crimes for which a
surrender is to be made, and this has led to difficulties as between the states.

Thus for instance in 18.39, the Governor of Virginia made application to the

Governor of New York, for the surrender of three men charged by affidavit

as being fugitives from justice infeloniously stealing and taking away from one

Colley in Virginia a negro slave Isaac, the property of Colley. The api^lication

•was made under the act of Congress of February 12th, 1793, eh. 7. sect. 1,

founded on the constitution of the United States, art. 4. sect. 2, as being a
case of " treason, felony or other crime,'" within the constitution and the law,

and certified as the statute directed. The Governor of New York refused to

surrender the supposed fugitives, on the ground that slavery and property
iu slaves did not exist in New York, and that the ofience was not a crime
known to the laws of New York, and consequently not a crime within the
meaning of the constitution and statute of the United States. The executive
and legislative authorities of Virginia, on the other hand, considered the
case to be within the provision of the constitution and the law, and that the
refusal was a denial of right. It was contended that the constitution of the
United States recognizes the lawful existence of slaves as property, for it

apportions the representation among the states on the basis of the distinction

between free persons and other persons; and it provides in art. 4. sec. 2, for

theii' surrender when escaping from one state to another:—that slaves were
regarded by law as property in nearly all the states and protected as such,
and particularly in New York when the constitution was made; and that the
repeal of those laws and renunciation of that species of property in one state,

does not afiect the validity of the laws and of that species of property in an-
other state

; and that the refusal to surrender felons who steal that property
in Virginia, and flee with it or without it to New York, on the ground that
blacks are no longer regarded as property in New York, is a violation of the
federal compact and of the act of Congress foiinded thereon. This case and that
ofHolmes, mentioned in a preceding note, involve very grave considerations.
I have read and considered every authority, document and argument on the
subject that were within my command, and in my humble view of the ques-
tions, I cannot but be of opinion that the claim of the Canadian authorities
in the one case, and of the Governor of Virginia in the other case were
equally well founded, and entitled to be recognized and enforced. In the
case from Canada, the jurisdiction of it belonged exclusively to the authori-
ties of Vermont. The United States have no jurisdiction in such cases ex-
cept under a treaty provision. The duty of surrendering on due demand from
the foreign government, and on due preliminary proof of the crime charged,
is part of the common law of the land, founded on the law of nations as part
of that law; and the state executive is to cause that law to bo executed and
to be assi.sted by judicial process if necessary. The statute of New York is

decisive evidence of the sen.se of that state, and it was in every respect an
expedient, just and wise provision in no way repugnant to the constitution
or law of the United States, for it was " no agreement or compact with a
foreign power." The whole subject is a proper matter of state concern, un-
der the guidance of municipal law, (stipulations in national treaties always
excepted,) and if there be no express statute provision, the exercise of the
power must rest in sound legal discretion, as to the nature of the crime and
as to the sufficiency of the proof. The law of nations is not snfficientlv pre-
cise to dispense with the exercise of that discretion. But private murder, as
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and the last treaty made special provision for the surrender of

criminals, though they should happen to be subjects of the state

to which they had fled. Mr. AVard (a) considers these treaties as

evidence of the advancement of society in regularity and

order [b).*

in the Vermont case, is free of all difficulty, and it ^onld be dealing unjustly

-with the aggrieved foreign government, and be emiuentlv disgraceful to the
character of the state and to our constitutional authorities, to give an asylum
to fugitives loaded with such atrocity. If there 1m; no authority in thij

country, state, or national, to surrender such a fugitive, then it "is idle to

talk about the authority of the law ot nations as part of the common law.
Tlien '"public law, the personiQcation as it were of natural justice, becomes
a mere nonentity, the beautitul figment of philosophers, and destitute cf all

real influence on the fortunes of mankind.'

'

(a) Hist, of the Law of Xatmi^, vol. ii. 318—320.

(6) By the treaty of amity, commerce and navigation between Great
Britain and the United States, in November, 1793, it was by the 27th article

agreed, that persons charged with murder or forger^-, seeking an asylum ia

the dominions of either party, should be delivered up on due requisition,

provided the evidence of criminality be sufficient to justify apprehension
and commitment for trial, if the oflence had been committed in the jurisdic-

tion where the requisition is made. But this treaty on this and other points
expiretl by its own limitation after the expiration of twelve years. The
legi.slature of the kingdom of Belgium, by a law »)f the first of October, 1833,
authorized the surrender of fugitives from foreign countries upon the charge
of murder, rape, arson, counterfeiting the current coin or forging public
bank paper, perjury, robbery, theft, peculation by public trustees and
fraudulent bankrupts; but with the proviso, that the law «,f the foreign

country be reciprocal in the case, and that the judgment or judicial

accusation be duly authenticated, and the demand be made within the
time of limitation prescribed by the Belgic law. J/. Pinhdro-Ferieita
severely condemns this law, and contends for protection to the fugitive, and
that the tribunals of the country to which he resorts, should tiike toguizani-e
of criminal cases equallv as of mattery of contract! See Cours de Droit Public,

par Le Comm. S. Pinheiro-Ferreira, Paris, 1830, tome ii. p. 21—^34. Rrruc
Eirangere de Lfffislatim et d^ Economic Politique, No 2. Paris, December, 1833.
Some other foreign jurists, of more established reputation, maintain the
same doctrine, and hold, that crimes committed in one state, may, if the
criminal be found in another state, be, upon demand, punished there, llur-
iius de Collis. Leg. P. Voet. de Statuf. cited in Story's Cotnm. oti the Conflict of
Laic\ 516—520. Martens' Law of Xntiom, b. 3. ch. 3. sec. 22, 23. Groliu.;

de Jure B. & P. b. 2. ch. 21. sec. 4. The latter says, that every government
is bound to punish the fugitive criminal on demand, or deliver him up. But
the better opinion now is, b )th on principle, and authority, that the prose-
cution and punishment of crimes are left exclusively to the tribunals of the
country where thej' are committed. Kaime^ Princip. of Equity, vol. ii. 32G.
Merlin Repertoire Sourerainete. sec. 5. n. 7. p. 757, 758. Pa/f/fssMs, Droit
Comm. tome v. art. 1467. If, indeed, the fugitive is to be tried and punished

* No doubt each state should, by way of comity and self-protection, Ik; ever
ready to return criminal fugitives to the jurisdictions from which they flee.

But in the practice, difficulties arise which account for the negative attitude
generally assumed.

Observe, firstly, "that the crime allegetl may be political. Such being the
case, the principle of non-interference, or the policy of interference by bar-
boring refugees, operates to prevent extradition. This latter influence is

likely to prevail when the alleged crime is morally justified by public senti-

ment, as happened in case of offences against slaverj'. Indifi'erence, on the
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Ambassadors.—Ambassadors form au exception to the gen-

eral case of foreigners resident in the country, and they are ex-

empted absolutely from all allegiance, and from all responsibility

to the laws of the country to which they are deputed. As they

are representatives of their sovereigns, and requisite for negotia-

tions and friendly intercourse, their persons, by the consent of

all nations, have been deemed inviolable, and the instances are

rare in which popular passions, or perfidious policy, have violated

this immunity. Some very honourable examples of respect for

the rights of ambassadors, even when their privileges would seem

in justice to have been forfeited on account of the gross abuse of

them, are to be met with in the ancient Roman annals, notwith-

standing the extreme arrogance of their pretensions, and the in-

temperance of their military spirit (a). If, however, ambassadors

should be so regardless of their duty, and of the object of their

privilege, as to insult, or openly attack the laws or government

for a crime committed out of the territory, the punishment must be accord-

ing to the law of the place where the offence was committed. Delicta puni-

uniiir juxta mores loci commissi delicti, et nnn loci ubi de erimine cognoscihir.

Barlholus, cited in Henry on Foreign Law, 47. It is, however, a decided

and settled principle in the English and American law, that the penal laws

of a country do not reach, in their disabilities, or penal effects, beyond the

jurisdiction where they are established. Folliott v. Ogden, 1 //. Blacka. 123.

135. Lord EUenborough, Wolff v. Oxholm, 6 Maule <& Selw. 99. Common-
wealth of Massachusetts v. Green, 17 Mass. Bep. 514, 539—543. Scoville v.

Canfield, 14 Johns. Bep. 338. 340!

other hand, has the same effect, where the act in question, though recognized

as criminal, is thought not to be so grievous as to justify intervention.

Again : there is reluctance to return a fugitive upon evidence which seems
insufficient to commit, or to be jeopardized by any other than the ostensible

charge; or for trial by barbarous modes, or possibly ending in cruel punish-
ment.

E<iually great ia the reluctance of sovereigns to surrender their own sub-

jects to foreign tribunals. This is felt by England and the United States,

whose jurisdiction, being for most purposes territorial, generally prevents
them from prosecuting their subjects for offences committed beyond their

territorial limits. More strongly is it felt by those Continental nations
wh )se jurisdiction, conforming to principles of Roman law, is personal, and
therefore enables them to punish their citizens for oQ'ences committed abroad.

A similar consideraii )n arises where the one who.se extrivdition is sought is

already in custody of the asylum state for an offence against its laws; since

its policy will be to retain him to await the eveut of trial, and if that prove
unfavorable to him, to undergo punishment.
Add to the foregoing obstacles the following requisites. There should be

a tribunal empowered to hear evidence and hold for farther action. There
should be an executive authorized to make surrender. And there should
be prescribed formalities and modes of procedure.
Such arc the influences which have led to adoption of the rule, that ox-

tradition cannot be demanded unless pursuant to compact, strictly construed.
(a) Livy, b. 2. c. 4. b. 30. c. 25.
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of the nation to whom they are sent, their functions may be sus-

pended by a refusual to treat with them, or application can be

made to their own sovereign for their recall, or they may be dis-

missed, and required to depart within a reasonable time. We
have had instances within our own times, of all these modes of

dealing with ministers who had given offence, and it is not to be

denied, that every government has a perfect right to judge for

itself whether the language or conduct of a foreign minister be

admissible. The writers on public law go still further, and

allow force to be applied to confine or send away

*an ambassador, when the safety of the state, which is [ * 39 ]

superior to all other considerations, absolutely requires

it, arising either from the violence of his conduct, or the influence

and danger of his machinations. This is all that can be done,

for ambassadors cannot, in any case, be made amenable to the

civil or criminal jurisdiction of the country; and this has been

the settled rule of public law ever since the attempt made in the

reign of Elizabeth to subject the Scotch ambassador to criminal

jurisdiction, and the learned discussions which that case ex-

cited (a). By fiction of law, an ambassador is considered as if

he were out of the territory of the foreign power; and it is an

implied agreement among nations, that the ambassador, while he

resides within the foreign state, shall be considered as a member
of his own countrj', and the government he represents has exclu-

sive cognizance of his conduct and control of his person (6). An
ambassador is also deemed under the protection of the law of

nations in his passage through the territories of a third, and

friendly power, while upon his public mission in going to and

returning from the government to which he is deputed. To ar-

rest him under such circumstances would be a breach of his priv-

ilege as a public minister (c). The attendants of the ambassa-

(a) Vafiel b. 4. ch. 7. sec. 92—103. Ward's History, vol. ii. p. 486—552.
Marshall. Ch. J., in the case of the Schooner Exchange r. M'Faddon, 7
Cranch, 138.

[h) Grotin.s. b. 2. c 18. sect. 1—6. "Wicquefort. de Vambassadeur, liv. 1.

sect. 27^ Vattel, b. 4. ch. 7. sect. 81—125.
(c) Vaftcl, b. 4. ch. 7. sect. 63. 84. Holbrook and others r. Henderson,

New-York Superior Court, December 2d, 1839. In this case Henderson, the
aoinister from the Republic of Texas to France, was arrested in New-York
for debt while on his return from France to Texas by the way of New-York,
and the court discharged him from the arrest. It was held that an entry
into the country in time ot peace did not require for the protection of the
person, a passport, though the law assumes that passports may be granted
by the government of the United States. Act of Congress, April 30, 1790,
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dor attached to his person, and the effects in his use, and the house

in which he resides, are under his protection and privilege, and

equally exempt from the foreign jurisdiction, though there are

strong instances in which their inviolability has been denied and

invaded (a). The distinction between ambassadors, ministers

plenipotentiary, envoys extraordinary, and resident ministers, re-

lates to diplomatic precedence and etiquette, and not to their

essential powers and privileges (b).^

A government may, in its discretion, lawfully refuse to receive

sect. 27. Passports, though named in our law, are unknown in practice.

The protection is implied by natural and municipal law, and it is the duty
of the courts of justice, when cases arise before them, to enforce the law of

nations on this subject, as part of the law of the land. Tlie doctrine of in-

ternational law, as laid down by Vattel, is founded in good sense and pub-

lic policy, and sustained by the interests and courtesy of nations. Grotius

says, b. 2. ch. 18. sect. 5. that the obligation to protect ambassadors extends

only to the power to whom the embassy is sent, and does not extend to the

power through whose territories the ambassador presumes to pass without a

passport. But that harsh and narrow rule is now justly exploded.

{a, Euiherforth, h. 2. ch. 9. Ward's JHsiory, vol. ii. 552,553. VnH(I,h. 4.

ch. 8. sec. 113. United States v. Hand, 2 Wash. Cir. Hep. 435. The duties

and privileges of a public minister are detailed at large by Mr. Wheaton, in

his Elements of International Law, p. 174—184, and from his long residence

at two of the European courts in a diplomatic character, his authority on the

subject acquires additional force.

{h) Martens, p. 201—207. Vattel, b. 4. ch. 6. ChargS d'affaires is a diplo-

matic representative or minister of the fourth grade; and a resident minister

seems not to be eqiial to a minister plenipotentiary. Nor is a minister pleni-

potentiary ot equal rank and dignity with an ambassador, Mho represents the

person of his sovereign. The great powers at the congress of Vienna, in

1815, by an arrangement divided diplomatic agents into four classes: 1.

Ambassadors, legates, or nuncios. 2. Envoys, ministers, and other agents

accredited to the .sovereigns. 3. Ministers resident, accredited to sovereigns.

4. Charges d'afl'aires, accredited to the department of foreign relations. The
Coram. Pinheiro, Ferreira, the Portuguese publicist, and himself a minister

d'etat, in his Cours de Droit Public, classes together charges d'affaires, minis-

ters resident, or simply ministers or residents, as diplomatic agents of the third

class. The United States are usually represented at the courts of the great

j)Owersof the first class by ministers plenipotentiary, and at those of an in-

ferior cla.ss by a charges d'affairts; and they have never sent a person of the
lank of ambassador in the diplomatic sense'. The Prince of Orange once ex-
pressed to Mr. Adams his surprise that the United States had not put them-
selves in that respect on a level with the crowned heads. Diplomatic Cor-

respondence, edited by Mr. Sparks, vc.l. vii. 108. The questions concerning
precedence among the members of the diplomatic corps at foreign courts,

were all happily settled by the congress of Vienna in 1815, and signed by
the representatives of the eight principal European powers. It was agreed
that diplomatic agents of the respective cla.sses take rank according to the
date of the official notice of their arrival, and that the order of signature of
ministers to acts or treaties between several powers, that allow of the alter-

nat, should be determined by lot. Rerueil des Pieces Officielles, tome viii.

No. 17. Whealon's Elements of International Law, 170, 171.
' The iumunity of ambassadors from local jurisdiction is further consid-

ered _po8<, pp. 182, 183.
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an ambassador, and -without affording any just canse for war^

though the act would, probably, excite unfriendly dispositions,

unless accompanied with conciliatory explanations. The refusal

may be upon the ground of the ambassador's bad character, or

former offensive conduct, or because the special subject of the em-

bassy is not proper, or not convenient for discussion (a). A state

may also be divided and distracted by civil wars, so as to render

it inexpedient to acknowledge the supremacy of either party.

Bynkershoeck says (6), that this right of sending ambassadors

belongs to the ruling party, in whom stet ret agendi potestas.

This is placing the right where all foreign governments place it,

in the government de facto, which is in the actual exercise of

power; but the government to whom the ambassador is sent, may
exercise its discretion in receiving, or refusing to receive him.

It sometimes becomes a grave question, in national discussions,

how far the sovereign is bound by the act of his minister. This

will depend upon the nature and terms of his authority (c). It

is now the usual course for every government to reserve to itself

the right to ratify or dissent from the treaty agreed to by its am-

bassador. A general letter of credence is the ordinary letter of

attorney, or credential of the minister; and it is not under-

stood to confer a power * upon the minister to bind his [ * 41 ]

sovereign conclusively. To do so important an act would

require, at least, a distinct and special power, containing an ex-

press authority to bind the principal definitively, without the right

of review, or the necessity of ratification on his part (d). This is

not the ordinary or prudent course of business. Ministers always

act under instructions which are confidential, and which, it is ad-

mitted, they are not bound to disclose (e); and it is a well

grounded custom, as Yattel observes (/), that any engagement

which the minister shall enter into is of no force among sovereigns,

(a) Rutherforth. b. 2. ch. 9.

(6) Qufesi. J. Pub. lib. 2. ch. 3.

(c) The discretion and reserve with which a pablic minister ought to act
in relation to the country in which he resides, is strongly exemplified in the
case of the Sally Ann. {Steicart^s Vice-Adin. Rep. 367.)' It -was held that a
license granted by the British minister at New York, after the commence-
ment of the war of 1812. to an American citizen to export provisions to a
British island, was inconsistent with his diplomatic character and duty, and
void; and the decision was declared to be correct and proper by the Lords
Commissioners on appeal.

(d) Bi/nk. Q. Jur. Pub. lib. 2. ch. 7.

(c) Wicquefort's VAmb., tome 1. sec. 14. Martens, p. 217.

(/) B. 4. c. 6. sec. 77.

5 VOL. I. KENT. 65
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,

unless ratified by his principal. This is now the usage, although

the treaty may have been signed by plenipotentiaries (a).

Consuls.—Consuls are commercial agents, appointed to reside

in the sea-ports of foreign countries, with a commission to watch

over the commercial rights and privileges of the nation deputing

them. The establishment of consuls is one of the most useful of

modern commercial institutions. They were first appointed about

the 12th century, in the opulent states of Italy, such as Pisa,

Lucca, Genoa, and Venice, and their origin has been ascribed to

the necessity for extraordinary assistance in those branches of

commerce formerly carried on with barbarous and uncivilized

nations (6). The utility of such a mercantile officer has been

perceived and felt by all trading nations, and the Mediterranean

trade, in particular, stands highly in need of such accredited

agents (c). Consuls have been multiplied and extended to every

part of the world, where navigation and commerce can success-

fully penetrate, and their duties, and privileges are now gener-

ally limited and defined in treaties of commerce or by

[ * 42 ] the * statute regulations of the country which they repre-

sent. In some places they have been invested with judicial

powers over disputes between their own merchants in foreign

ports; but in the commercial treaties made by Great Britain,

there is rarely any stipulation for clothing them with judicial

authority, except in treaties with the Barbary powers; and in

England it has been held, that a consul is not strictly a judicial

officer, and they have there no judicial power (d). It has been

«rged by some writers, as a matter highly expedient, to establish

rules requiring merchants abroad to submit their disputes to the

judicial authority of their own consuls, particularly with reference

to shipping concerns. But no government can invest its consuls

with judicial power over their own subjects, in a foreign country,

without the consent of the government of the foreign country,

founded on treaty; and there is no instance, in any nation of

Europe, of the admission of criminal jurisdiction in foreign con-

suls. The laws of the United States, on the subject of consuls

(a) Bynk. ubi mpra. Vatiel, b. 2. ch. 12. sec. 156. Martens, b. 2. ch. 1. sect.

3. The Eliza Ann, 1 Dodson's Adm. Rep. 244.

(6) 1 Chiity on Commercial Law, 48, 49.

(c) Jacknon on the Commerce of the Mediterranean, p. 30. ch. 4.

(d) Mansfield, Ch. J., in Waldron v. Ckx)2Bbe, 3 Taunt. Hep. 162. 1 Chitty,

50, 51.
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and vice-consuls (a), specially authorize them to receive the pro-

test of masters and others relating to American commerce, and

they declare that consular certificates, under seal, shall receive

faith and credit in the Courts of the United States. It is likewise

made their duty, where the laws of the country permit, to ad-

minister on the personal estates of American citizens, dying within

their consulates, and leaving no legal representative, and to take

charge of and secure the effects of stranded American vessels, in

the absence of the master, owner, or consignee; and they are bound

to provide for destitute seamen within their consulates, and to

send them, at the public expense, to the United States; and it is

made the duty .of masters of American vessels on arrival at a

foreign port, to deposit their registers, sea letters, and passports

with the consul, vice-consul, or commercial agent, if any at the

port, though this injunction only applies when the vessel shall

have come to an entry or transacted business at the port (6).

These particular powers and duties are similar to those pre-

scribed to British consuls, and to consuls under the

consular * convention between the United States and [ * 43
]

France in 1788; and they are in accordance with the

usages of nations, and are not to be construed to the exclusion

of others, resulting from the nattire of theconsular appointment (c).

The former consular convention between France and this country,

allowed consuls to exercise police over all vessels of their respect-

ive nations, "within the interior of the vessels," and to exercise

a species of civil jurisdiction, by determining disputes concerning

wages, and between the masters and crews of vessels belonging

to their own country. The jurisdiction claimed under the consu-

lar convention with France, was merely voluntary, and altogether

exclusive of any coercive authority (d); and we have no treaty at

(a) Actsof Congress of Uth April, 1792, ch. 24, and of February 28, 1803, Ch. 62.
(b) Toler r. White, Wavers Rep. 277. American consuls having no.indicial

power, cannot take cognizance of the offences of seamen in foreign ports, or
exempt the master from his own responsibility. The Wm. Harris. V. S. D.
Court of Maine. Ware's Eep. 367. But when an American vessel puts into a
port of necessity for repairs, a survey to ascertain the damage may, it seems
according to usage, be directed by the American consul, as part ot his official

duty. Potter v. The Ocean Ins. Co. C. C. U. S. for Massachus.'jets, October,
1837. The English Prerogative Court, before Sir Herbert Jenner in 1839,
in the case of Aspinwall v. XichoU, held, that an American consul was not
in that capacity permitted by the law of England to administer upon the
personal estate of a domiciled citizen of the United States dving in England.

(cl 1 Beawes' L. J/, tit. Consuls, p. 292, 293.
(d) Jtfr. Pickering to Mr. Pinckney, January IQih. 1797.
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present which concedes even such consular functions. The doc-

trine of oar courts is (a), that a foreign consul, duly recognized

by our government, may assert and defend, as a competent party,

the rights of property of the individuals of his nation, in the

courts of the United States, and may institute suits for that pur-

pose, without any special authority from the party for whose

benefit he acts. But the court, in that case, said that they could

not go so far as to recognize a right in a vice-consul to receive

actual restitution of the property, or its proceeds, without show-

ing some specific power, for the purpose, from the party in

interest.

No nation is bound to receive a foreign consul, unless it has

agreed to do so by treaty, and the refusal is no violation

of the peace and amity between the nations. Consuls are to be

approved and admitted in the usual form, and if any consul be

guilty of illegal or improper conduct, he is liable to have his

exequatur or written recognition of his character, revoked, and

to be punished according to the laws of the country in which he

is consul; or he may be sent back to his own country,

[ * 44 ] at the discretion of the government * which he has of-

fended. The French consuls are forbiddeu to be con-

cerned in commerce, and, by the act of congress of February

28th, 1803, American consuls residing on the Barbary coast, are

forbidden also; but British and American consuls are generally

at liberty to be concerned in trade; and in such cases the character

of consul does not give any protection to that of merchant, when
these characters are united in the same person (6). Though the

functions of consul would seem to require, that he should not be

a subject of the state in which he resides, yet the practice of the

maritime powers is quite lax on this point, and it is usual and

thought most convenient, to appoint subjects of the foreign

country to be consuls at its ports.

A consul is not such a public minister as to be entitled to the

privileges appertaining to that character, nor is he under the

{a) Case of the Bello C!orrunes, 6 Whenton, 168.

(5) licawes' L. M. vol. i. tit. Consuls, p. 291. 1 Chitty, .W, 58. The In-

dian Chief. 3 Rob. Adm. Rep. 27. Vattd, b. 4, sec. 114." Arnold and Ram-
sey V. U. Ins. Co. 1 Johnson's Cases, 363. American consuls abroad have no
salaries, and are paid by fees of office. A supjiestion was made in congress in

March, 1840, that it would lie advisable to change our consular system in
that respect, by confining consals to their business of consuls and to allow
them salaries.
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special protection of the law of nations. He is entitled to privi-

leges to a certain extent, such as for safe conduct, but he is not

entitled to ihe jus gentiwn. Yattel thinks (a), that his functions

require that he should be independent of the ordinary criminal

jurisdiction of the country, and that he ought not to be molested,

unless he violates the law of nations by some enormous crime;

and that if guilty of any crime, he ought to be sent home to be

punished. But no such immunities have been conferred on con-

suls by the modern practice of nations; and it may be considered

as settled law, that consuls do not enjoy the protection of the law

of nations, any more than other persons who enter the country

under a safe conduct. In civil and criminal cases they are

equally subject to the laws of the country in which they

reside (6). The same doctrine declared by the public *jur- [
* 45 ]

ists, has been frequently laid down in the English and

American courts of justice (c). It seems, however, from some de-

cisions in France mentioned by Mr. Warden (d), that foreign

consuls cannot be prosecuted before a French tribunal for acts

done by them in France by order of their government, and with

the authorization of the French government, and that in general

a consul cannot be prosecuted without the previous consent of his

government. Consular privileges are much less extensive in

Christian than in Mahometan countries. In the latter they can-

not be imprisoned for any cause whatever, except by demand-

ing justice against them of the Porte (e), and they partake very

considerably of the character and importance of resident minis-

ters. They are diplomatic agents under the name of consuls, and

enjoy the rights aiid privileges which the Ottoman Porte recog-

nizes in relation to the foreign ministers resident at Constanti-

nople (/). By treaty, an entire immunity is usually given to

(rt) B. 2. ch. 2. sec. 34.

{h) WicqueJorVs VAmh. b. 1. ch. 5. Bynk. de foro legaf. ch. 10. Martens'
Summ. b. 4. ch. 3. sec. 8. Beawes' L. M., vol i. tit. Consuls. Pardessus Droit
Commercial, tome iv. 148. 183.

(c) Viveash v. Becker, 3 3faule & Sewl. 284. Clarke r. Cretico, 1 Taunt.
Rep. 106. United States v. Ravara, 2 DaUns. 297. The Commonwealth «.

KorsloflF, .5 Serg. & Raicle. 545. De La Font's case, 2 Nott <& JFCbrd, 217.
(d) On'Consuls, p. 108—116.
(e) 1 Chitfy, 71.

(/) The whole Frank quarter of Smyrna is at this day nnder the jarisdie-
tion of European consuls, and all matters touching the rights of foreign resi-
dents, fall nnder the exclusive cognizance of the respective consuls. So the
consuls of Barcelona, in the middle ages, were clothed with many of the
functions of modem resident ministers.
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the persons, domestics,, aad effects of the resident consuls, and no

consuls reside with the Barbary states but under the protection of

treaties (a).

Considering the importance of the consular functions, and the

activity which is required of them in all great maritime ports,

and the approach which consuls make to the efficacy and dignity

of diplomatic characters, it was a wise provision in the constitu-

tion of the United States, which gave to the supreme court origi-

nal jurisdiction in all cases affecting consuls, as well as ambassa-

dors and other public ministers, and the federal jurisdiction is

understood to be exclusive of the state courts (&).

(a) Shaler^s Sketches of Algiers, p. 39. 307. By the treaty of amity and com-
merce between the United States and the Sultan of Muscat in Arabia, rati-

fied on the 30th of June, 1834, American consuls may be appointed to reside

in the ports of the Sultan, where the principal commerce is carried on (and

which of course may include ports on the African coast and in the island of

Zanzibar, within the domains of the Sultan). Such consuls are to be exclu-

sive judges of all disputes in suits wherein American citizens shall be en-

gaged with each other, and to receive the property of American citizens

dying within his dominions, and the persons and property of the consuls and
of their households are to be inviolate. The consular establishment of the

"United States is very imperfect, and especially in i elation to the countries

in the East Indian regions. The claims of commerce, as well as the charac-

ter of the United States, would seem to require that the functicns of consuls

and the provision for their support should be better regulated, and that they
ought not to be left to the necessity of making their consular duties subsid-

iary to their business as merchants and factors. See a valuable plan in re-

lation to consular establishments in the countries east of the Cape of Good
Hope, in a pamphlet entitled "Outline of a Consular Establishment for the

United States of America in Eastern Asia," and which is noticed in the

North American Review for October, 1838, followed by some judicions reflec-

tions on the subject.

{h) Commonwealth v. Korsloff, 5 Serg. & Rawle, 545. Hall v. Young, 3
Pickering, 80. Davis v. Packard, 7 Peters^ U. S. Pep. 276. Sartori v. Hamil-
ton, 1 Green's N. J. Beg. 107. See also, infra, p. 298. 304.
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^LECTTKEIIL [*47]

OF THE DECLARATION, AND OTHER EARLY MEASURES OF A
STATE OF WAR.

In the last Lecture, w© considered the principal rights and

duties of nations in a state of peace; and if those duties were

generally and duly fulfilled, a new order of things would arise,

and shed a brighter light over the history of human affairs.

Peace is said to be the natural state of man, and war is under-

taken for the sake of peace, which is its only lawful end and pur- •

pose (a). War, to use the language of Lord Bacon (b), is one

of the highest trials of right; for, as princes and states acknowl-

edge no superior upon earth, they put themselves upon the jus-

tice of God by an appeal to arms. The history of mankind is

an almost uninterrupted narration of a state of war, and gives

colour to the extravagant theory of Hobbes (c), who maintains,

that the natural state of man is a state of war of all against all;

and it adds plausibility to the conclusions of those other writers,

who, having known and studied the Indian character, insist, that

continual war is the natural instinct and appetite of man in a

savage state. It is, doubtless, true, that a sincere disposition for

peace, and a just appreciation of its blessings, are the natural

and necessary result of science and civilization.

* Self-defence.—The right of self-defence is part of [ * 48 ]

the law of our nature, and it is the indispensable duty of

civil society to protect its members in the enjoyment of their rights,

both of person and property. This is the fundamental principle

of the social compact. An injury either done or threatened, to the

perfect rights of the nation, or of any of its members, and suscep-

tible of no other redress, is a just cause of war. The injury may

(o) Cic. de Of. 1. 11. and 23. Grotius, b. 1. ch. 1. Burlamaqui, part 4. ch.

1, sec. 4. Vaitel, b. 4. cb. 1.

(5) Bacon^s Works, vol. iii. p. 40.
(c) Leviathan, part 1. ch. 13.
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consist, not only in the direct violation of personal or political

rights, but in wrongfully withholding what is due, or in the re-

fusal of a reasonable reparation for injuries committed, or of ade-

quate explanation or security in respect to manifest and impend-

ing danger (a). Grotius condemns the doctrine, that war may
be undertaken to weaken the power of a neighbour, under the ap-

prehension that its further increase may render him dangerous.

This would be contrary to justice, unless we were morally certain,

not only of a capacity, but of an actual intention to injure us.

We ought rather to meet the anticipated danger by a diligent cul-

tivation, and prudent management, of our own resources. We
ought to conciliate the respect and good will of other nations, and

secure their assistance in case of need, by the benevolence and

justice of our conduct. War is not to be resorted to without ab-

solute necessity, nor unless peace would be more dangerous and

more miserable than war itself. An injury to an individual mem-
ber of a state, is a just cause of war, if redress be refused, but a

nation is not bound to go to war on so slight a foundation; for it

may of itself grant indemnity to the injured party, and if this

cannot be done, yet the good of the whole is to be preferred to the

welfare of a part (6). Every milder method of redress is to be

tried, before the nation makes an appeal to arms; and this is the

sage and moral precept of the writers on natural law.

[ * 49] * If the question of right between two powers be in any

degree dubious, they* ought to forbear proceeding to ex-

tremities; and a nation would be condemned by the impartial

voice of mankind, if it voluntarily went to war upon a claim of

which it doubted the legality. But, on political subjects, we can-

not expect, and are not to look, for the same rigorous demonstra-

tion, as in the physical sciences. Policy is a science of calcula-

tions and combinations, arising out of times, places, and circum-

stances, and -it cannot be reduced to absolute simplicity and cer-

tainty. We must act according to the dictates of a well informed

judgment, resting upon a diligent and careful examination of facts;

and every pacific mode of redress is to be tried faithfully and per-

severingly, before the nation resorts to arms.

Assistance by Treaty.—If one nation b^ bound by treaty to

(a) Grotim, b. 2. ch. 1. and 22. liutherforfh, b. 2. ch. 9. Vattd, b. 3. ch.
3. sec. 26.

(i) Grotius, b. 2. ch. 22—2.5. liutherfoHh, b. 2. ch. 9,
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aflFord assistance, in a case of war between its ally and a third

power, the assistance is to be given whenever the casus foedeins

occurs; but a question will sometimes arise, whether the govern-

ment which is to afford the aid, is to judge for itself of the justice

of the war on the part of the ally, and to make the right to as-

sistance depend upon its own judgment. Grotiusis of opinion (a\

that treaties of that kind do not oblige us to participate in a war,

which appears to be manifestly unjust on the part of the ally;

and it is said to be a tacit condition annexed to every treaty made

in time of peace, and stipulating to afford succors in time of war,

that the stipulation is only to apply to a just war. To give assist-

ance in an unjust war, on the ground of the treaty, would be con-

tracting an obligation to do injustice, and no such contract is

valid (b). But to set up a pretext of this kind, to avoid a posi-

tive engagement, is extremely hazardous, and it cannot be done,

except in a very clear case, without exposing the nation to the

imputation of a breach of public faith. In doubtful cases, the

presumption ought rather to be in favour of our ally, and of the

justice of the war.*

* The doctrine that one nation is not bound to assist [
* 50 ]

another, under any circumstances, in a war clearly un-

just,^ is similar to the principle in the feudal law, to be met with

in the Book of Feuds, compiled from the usages of the Lombards,

and forming part of the common law of Europe, during the prev-

alence of the feudal system. A vassal refusing to assist his liege

lord in a just war, forfeited his feud. If the justice of the war

was even doubtful, or not known affirmatively to be unjust, the

vassal was bound to assist; but, if the war appeared to him to be

(a) B. 2. ch. 25.

(b) Vattel, b. 2. ch. 12. sec. 168.—b. 3. ch. 6. sec. 86. 87.
^ See subsequent remarks on this subject, post, pp. 116, 117.
' On this point, the preferable doctrine is, that there can be no obligation

to do a wrong. The authority to undertake such obligation is said to be one
which is not delegated to a government by the people for whom it acts.

Phillimore's Internat. Law ii. i LI. But why cannot this be delegated if pos-
sessed by the people themselves ? More satisfactorily may we hold, that no
nation, whether acting directly or through its agents, can obligate itself to
do that which it is primarily obligated not to do. Having attempted to do
so, it is, when the occa.sion arises, bound to observe justice towards the in-
nocent rather than fidelity towards a party to the wrongful compact. This
principle, being presumably in the minds of the contracting parties, should,
in the matter of interpretation, cause their general words to be, as far as
I)08sible. rendered into rightful stipulations.
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manifestly unjust, he was under no obligation*to help his lord to

carry it on ofPensively (a).

A nation which has agreed to render assistance to another, is

not obliged to furnish it when the case is hopeless, or when giv-

ing the succours would expose the state itself to imminent danger.

Such extreme cases are tacit exceptions to th,e obligation of the

treaty; but the danger must not be slight, remote, or contingent,

for this would be to seek a frivolous cause to violate a solemn en-

gagement (b). In the case of a defensive alliance, the condition

of the contract does not call for the assistance, unless the ally be

engaged in a defensive war, for in a defensive alliance, the nation

engages only to defend its ally, in case he be attacked, and even

then we are to inquire wliether he bo not justly attacked (c).

The defensive. alliance applies only to the case of a war first com-

menced, in point of fact, against the ally, and the power that

first declares, or actually begins the war, makes, what is deemed,

in the conventional law of nations, an offensive war (d).'^ The
treaty of alliance between France and the United States,

[*51] in 1778, was declared, by the second article, *to be a

defensive alliance, and that declaration gave a character

to the whole instrument, and consequently the guaranty, on the

part of the United States, of the French possessions in America,

could only apply to future defensive wars on the part of France.

Upon that ground, the government of this country, in 1793, did

not consider themselves bound to depart from their neutrality, and

to take part with France in the war in which she was then en-

gaged (e). The war of 1793 was first actually declared and com-

menced by France, against all the allied powers of Europe, and
the nature of the guaranty required us to look only to that fact.

Declaration of War.—In the ancient republics of Greece and

(a) Feud. lib. 2. tit. 28. sec. 1.

(J) Vatiel, b. 3. ch. 6. sec. 92.

(c) Vattel, b. 3. ch. 6. sec. 79. 83. 90.

(d) A war may be defensive in its principles, though ofenmie in its opera-
tion, as where attack is the best mode to repel a menaced invasion, and the
casusfoederisofa defensive alliance will apply. He who first rendera the appli-
cation of force necessary is the aggressor, though he may not be the one who
first actually applies it. Vattel, b. 3. ch. 6. sec. 91. 100. Edin. Review, No.
39, p. 244, 24.5.

(e) See Pacificua, written in 1793, by Mr. Hamilton, then secretary of the
treasury; and see the Instructions from the Sccrttary of SUtte to the American
Ministers to France, July l.'jth, 3797.

'Since the first blow may be struck in self-defence, a defensive war is one
that ia undertaken to resist an attack, actual or imminent.

74



Lee. III.] OTf THE LAW OF NATIONS. * 53

Italy, the right of declaring war resided with the people, who

retained, in their collective capacity, the exercise of a large por-

tion of the sovereign power. Among the ancient Germans it be-

longed also to the popular assemblies (a), and the power was

afterwards continued in the same channel, and actually resided

in the Saxon Wittenagemote (b). But in the monarchies of

Europe, which arose upon the ruins of the feudal system, this

important prerogative was generally assumed by the king, as ap-

pertaining to the duties of the executive department of govern-

ment Many publicists (c) consider the power as a part of the

sovereign authority of the state, of which the legislative depart-

ment is an essential branch. There are, however, several excep-

tions to the generality of this position; for in the limited mon-

archies of England, France, and Holland, the king alone declares

war, and yet the power, to apply an observation of Yattel to the

case, is but a slender prerogative of the crown, if the parliaments

or legislative bodies of those kingdoms will act independently,

since the king cannot raise the money requisite to carry

on * the war without their consent. The wild and de- [*52]
structive wars of Charles XII. led the states of Sweden to

reserve to themselves the right of declaring war ; and in the form

of government adopted in Sweden in 1772 (d), the right to make
war was continued in the same legislative body. This was the

provision in those ephemeral constitutions which appeared in Po-

land and France the latter part of the last centur\' ; and as evi-

dence of the force of public opinion on this subject, it may be

observed, that in the constitution proposed by Bonaparte, on his

reascension of the throne of France in 1815, the right to levy men
and money for war, was to rest entirely upon a law, to be pro-

posed to the House of Representatives of the people, and assented

to by them. In this country, the power of declaring war, as well

as of raising the supplies, is wisely confided to the legislature of

(a) Tacit, de 3f. G. ch. 11.

(b) Jii7/ar's View of the English Goremment, b. 1. ch. 7. In the capitula-
tion or great charter signed by Christopher II. king of Denmark, on his elec*
tion to the throne in 1319, by the diet or assembly of the nobles, it was
among other things declared, that he should not make war without the ad-
vice and consent of the prelates and best men of the kingdom. Bishop 3Iul-
ler's Ancient History and Constitution ofDenmark, reviewed in the Foreign Quar-
terly Retinc. No. 21.

(e) Puff. b. 8. ch. 6. sec. 10. Vattel, b. 3. ch. 1. .sec. 4.

(d) Art. 48. But this free constitution of Sweden was overturned before
the end of the year 1T72, and a simple despotism Atablished in its stead.

75 .



* 53 OF THE LAW OF NATIONS. [Part I.

the Union; and the presumption is, that nothing short of a strong

case deeply affecting our essential rights, and which cannot receive

a pacific adjustment, after all reasonable efforts shall have been

exhausted, will ever prevail upon congress to declare war.*

It has been usual to precede hostilities by a public declaration

communicated to the enemy. It was the custom of the ancient

Greeks and Romans, to publish a declaration of the injuries they

had received, and to send a herald to the enemy's borders to de-

mand satisfaction, before they actually engaged in war ; and in-

vasions, without notice, were not looked upon as lawful (a). War
was declared with religious preparation and solemnity.

[
* 53 ] According to Ulpian (6), they * alone were reputed ene-

mies against whom the Roman people had publicly de-

clared war. During the middle ages, a previous declaration of

war was held to be requisite by the laws of honour, chivalry, and

religion. Lewis IX. refused to attack the Sultan of Egypt until

he made a previous declaration to him by a herald at arms, and

one of his successors sent a herald with great formality to the gover-

nor of theLow Countries, when he declared war against thatpower

in 1635 (c). But, in modern times* the practice of a solemn

declaration made to the enemy, has fallen into disuse, and the

nation contents itself with making a public declaration of war
within its own territory, and to its own people. The jurists, are,

however, divided in opinion, in respect to the necessity or justice

of some previous declaration to the enemy in the case of offen-

sive war. Orotius (d) considers a previous demand of satisfac-

tion, and a declaration, as requisite to a solemn and lawful war
;

and Puffendorff (e) holds acts of hostility, which l^ave not been

preceded by a formal declaration of war, to be no better than acts

of piracy and robbery. Emerigon (/) is of the same opinion;

and he considered the hostilities exercised by England in the

year 1755, prior to any declaration of war, to have been in con-

(a) Potter^s Antiquities of Greece, b. 3, ch. 7. Livy, b. 1, ch. 32. Cic. de Off.
b. 1,ch. 11.

(b) Dig. 49, 15, 84. Cicero says, that under the Roman kings it was in-
stituted law, that war was unjust and impious, unless declared and pro-
claimed by the heralds under religious sanction. DeEepub. lib. 2, 17. . \

(c) 1 Emerigon, Traits, des Ass. p. 561.
id) B. 1, ch. 3, sec. 4.

{e) B. 8,ch. 6, sec. 9.

(/) 7Vait6 des Ass. tome i. p. 563.
* As to what department of government has power to make peace, see

post, p. 165. '
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tempt of the law of nations, and condemned by all Europe.

Vattel strongly recomniends (a) a previous declaration of war,

as being required by justice and humanity ; and, he says, that

the fecial law of the Romans gave such moderation and religious

solemnity to a preparation of war, and bore such marks of wis-

dom and justice, that it laid the solid foundation of their future

greatness.

Bynkershoeck has devoted an entire chapter to this

question (6), *and he maintains that a declaration of war[*54]

is not requisite by the law of nations, and that though it

may very properly be made, it cannot be required as a matter of

right The practice rests entirely on manners' and magnanimity,

and it was borrowed from the ancient Eomans. All that he con-

tends for is, that a demand of what we conceive to be due should

be previously made. We are are not bound to accompany that

demand with threats of hostility, or to follow it with a public de-

claration of war; and he cites many instances to show, that within

the two last centuries, wars have been frequently commenced
without a previous declaration. Since the time of Bynkershoeck,

it has become settled by the practice of Eurore, that war may
lawfully exist by a declaration which is unilateral only, or with-

out a declaration on either side. It may begin with mutual

hostilities (c). After the peace of Versailles in 1763, formal de-

clarations of war of any kind seem to have been discontinued,

and all the necessary and legitimate consequences of war flow at

once from a state of public hostilities, duly recognized, and ex-

plicitly announced, by a domestic manifesto or state paper. In

the war between England and France in 1778, the first public act

on the part of the English government, was recalling its minister,

and that single act was considered by France as a breach of the

peace between the two countries. There was no other declara-

tion of war, though each government afterwards published a

manifesto in vindication of its claims and conduct The same
thing may be said of the war which broke out in 1793, and again

in 1803; and, indeed, in the war of 1756, though a solemn and
formal declaration of war, in the ancient style, was made in Jane,

1756, vigorous hostilities had been carried on between England

(a) B. 3. ch. 4. sec. 51.

(6) Qusest. J. Pitb. b. 1, ch. 2.

(c) Sir Wm. Scott, 1 Dodson's Adm. Rep. 247.
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and France for a year preceding. In the war declared by the

United States against England in 1812, hostilities were

[ * 55 ] immediately commenced on our part * as soon as the act

of congress was passed, without waiting to communicate

to the English government any notice of our intentions.

But, though a solemn declaration, or previous notice to the

enemy, be now laid aside, it is essential that some formal public

act, proceeding directly from the competent source, should an-

nounce to the people at home, their new relations and duties

growing out of a state of war, and which should equally apprize

neutral nations of the fact, to enable them to conform their con-

duct to the rights belonging to the new state of things. War,

says Vattel (a), is at present published and declared by mani-

festoes. Such an official act operates from its date to legalize all

hostile acts, in like manner as a treaty of peace operates from its

date to annul them. As war cannot lawfully be commenced on

the part of the United States, without an act of congress, such an

act is of course, a formal official notice to all the world, and

equivalent to the most solemn declaration."

(a) B. 3. ch. 4. sec. 64.
* In early times war was so far accorded the status of a personal combat

as to be begun by a formal declaration in the spirit of a challenge. For one
people to fall upon another without warning, was considered as dastardly as
for one warrior to assault another without giving him time to draw his sword.
Manifestly, the reason of the ancient rule is inapplicable to present circum-
stances. The residence of foreign ministers at every court, the means of
rapid communication between distant parts, and the no less eflfective means
of disseminating news among the people, give world-wide publicity to the
earliest visible preparations for hostility. Perhaps a juster appreciation of
the nature of War has likewise tended to discontinuance of the formalities
with which it was formerly preceded; for in its essence, it is surprise to the
unwary and disadvantage to the ill-prepared. Certain it is that in modern
fractice war is begun without notice to the enemy. Hall's Internat. Law,
123; Wheaton's Internat. Law, Pt. iv., Chap. I., § 8;Woolsey'sIutroduc. to

Internat. Law, ?§ 120-122.

The enemy has no right in the premises other than that of accepting the
war. Neutrals ancLsubjects, on the contrary, might justly complain at the
concealment of a state of public affairs according to which their conduct
should be regulated, and in relation to which it will probably be judged.
Usually they are notified through a proclamation of the causes of the war
and the ends to which it is directed. By the same means they are apprised
of the date after which, as a matter of law, a state of hostility will exist.

The legal existence of such a state is not, however, dependent upon per-
formance of the duty of direct notice to neutrals and subjects. Not even a
resolution is required to establish it: for conflicts actually warlike may them-
selves do this. The Prize Cases, 2 Black, 6.35, 666 (1H62). When hostilities

are going on, nothing more is needed than that the war-makijig department
of the government should, by some such act as providing for supplies, or
directing aggressions, impliedly recognize that a state of war exists. Whar-
ton's Dig. Internat. Law, ^§ 334, 335; The Amy Warwick, 2 Sprague, 143,
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State of War Binds Subjects.—When war is duly declared, it

is not merely a war between this and the adverse government in

their political characters. Every man is, in judgment of law, a

party to the acts of his own government, and a war between the

governments of two nations, is a war between all the individuals

of the one, and all the individuals of which the other nation is

composed. Government is the representative of the will of all

the people, and acts for the whole society. This is the theory

in all governments; and the best writers on the law of nations

concur in the doctrine, that when the sovereign of a state declares

war against another sovereign, it implies that the whole nation

declares war, and that all the subjects of the one are enemies

to all the subjects of the other (a). Very important conse-

quences concerning the obligations of subjects are deducible from

this principle.

Enemy's Property within the Country.—When [* 56]
hostilities have commenced, the first objects that natu-

rally present themselves for detention and capture, are the persons

and property of the enemy, found within the territory on the

breaking out of the war. According to strict authority, a state

has a right to deal as an enemy with persons and property bo

found within its power, and to confiscate the property, and de-

tain the persons as prisoners of war (6). No one, says Bynker-

shoeck, ever required that notice should be given to the subjects

of the enemy, to withdraw their property, or it would be forfeit-

ed. The practice of nations is to appropriate it at once, without

notice, if there be no special convention to the contrary. But,

though Bynkershoeck lays down this, as well as other rtdes of war,

with great harshness and severity, he mentions several instances

arising in the 17th, and one as early as the 15th century, of stip-

ulations in treaties, allowing foreign subjects a reasonable time

after the war breaks out, to recover and dispose of their effects,

(a) Grotiu-t b. 3. ch. 3. sec. 9.—ch. 4. sec. 8. Burlamaqui, part 4. ch. 4 sec.
20. Vattel, b. 3. ch. 5. sec. 70.

(b) Grotius, b. 3. ch. 9. sec. 4.—ch. 21. sec. 9. Bynk. Quaest. Pub. J. ch. 2
and 7. Martens, b. 8. ch. 2. sec. 5.

146 (1862); The Prize Cases, »upra, 670. The establishment of snch a state
must be distinguished from proof of its existence. For the latter purpose,
recognition by other than the war-making department may be sufficient.
Thus, the proclamation of a blockade is itself official and conclusi%e evidence
to the courts that a state of war existed which demanded and authorized a
recourse to such a measure. The Prize Cases, supra, 670.
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or to withdraw them. Such stipulatioQs have now become an es-

tablished /ormwZa in commercial treaties (a). Emerigon (b) con-

siders such treaties as an affirmance of common right, or the pub-

lic law of Europe, and the general rule laid down by some of the

later publicists, is in conformity with that provision (c). The

sovereign who declares war, says Vattel, can neither detain those

subjects of the enemy who are in his dominions at the time of

the declaration of war, nor their effects. They came into the

country under the sanction of public faith. By permit-

f
* 57 ] ting them to enter his territories, and continue *there,

the sovereign tacitly promised them protection and se-

curity for their return. He is, therefore, to allow them a reason-

able time to retire with their effects, and if they stay beyond the

time, he has a right to treat them as disarmed enemies, unless de-

tained by sickness, or other insurmountable necessity, and then

they are to be allowed, a further time. It has been frequently

provided by treaty, that foreign subjects should be- permit-

ted to . remain, and continue their business, notwithstanding a

rupture between the governments, so long as they conducted inno-

cently; and when there was no such treaty, such a liberal per-

mission has been often announced in the very declaration of

war (d). Sir Michael Foster (e) mentions several instances of

such declarations by the king of Great Britain, and he says that

aliens were thereby enabled to acquire personal chattels, and to

maintain actions for the recovery of their personal rights, in as

full a manner as alien friends.

Besides those stipulations in treaties, which have softened the

rigours of war by the civilizing sj)irit of commerce, many gov-

ernments have made special provision, in, their own laws and or-

dinances, for the security of the persons and property of

{a) A liberal provision of this kind is inserted in the treaty of amity and
commerce between the United States and the republic of Colombia, which
was ratified at Washington, May 27, 1825, and between the United States
and the republic of Venezuela, by the treaty of friendship and commerce
in May. 1836.

(6) Tome i. p. 567.

(c) Vattrl, b. 3. eh, 4. sec. 63. Azuni, part 2. ch. 4. art. 2. sec. 7. Le Droit
Piihlic de V Europe, par Mahly, (Euvre/t, tome vi. p. 334.

(d) Valtel, b. 3. ch. 4. .sec. 63. See the treaty of commerce between the
United States and the republic of Chile, May, 1832, art. 23, which affords that
permanent protection.

(c) Discourse of High Treason, p. 185, 186.
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enemy's subjects, found in the country at the commencement of

war (a).

It was provided by magna charta (6), that, upon the breaking

out of war, foreign merchants found in England, and belonging

to the country of the enemy, should be attached, "without harm

of body or goods," until it be known how English mer-

chants were treated by the enemy, and "if our * mer- [*5S ]

chants," said the charter, " be safe and well treated there,

theirs shall be likewise with us." It has been deemed extraor-

dinary, that such- a liberal provision should have found a place

in a treaty between a feudal king and his barons; and Montes-

quieu (c) was struck with admiration at the fact, that a protec-

tion of that kind should have been made one of the articles of

English liberty. But this provision was confined to the effects

of alien merchants, who were within the realm at the commence-

ment of the war, and it was understood to be confined to the case

of merchants domiciled there (d). It was accompanied also with

one very ominous qualification, and it was at least equalled, if

not greatly excelled, by an ordinance of Charles Y. of France, a

century afterwards, which declared that foreign merchants who
should be in France at the time of the declaration of war, should

have nothing to fear, for they should have liberty to depart freely,

with their effects (e). The spirit of the provision in magna
charta, was sustained by a resolution of the judges, in the time

of Henry VIII., when they resolved, that if a Frenchmen came

to England before the war, neither his person nor goods should be

seized (/). The statute of staples, of 27 Edw. TTT. ch. 17, made
a still more liberal and precise enactment in favour of foreign

merchants, residing in England when war commenced between

their prince and the king of England. They were to have con-

venient warning of forty days, by proclamation, to depart the

realm, with their goods; and if they could not do it within that

{a) By the Spanish decree of Febmary, 1829. making Cadiz a free port, it

was declared, that in the event of war, f.»reigners who had established them-
selves therefor the purposes of commerce, and becoming alien enemies by
means of the war, were to be allowe<i a proper time to withdraw, and their
property was to be sacred from all sequestration or reprisal.

(6) Ch. 30.

(c) Esprit des Loix, 20. 14.

(d) 1 JTale's P. C. 93.

(c) HenauWs Abreg. Chron. tome i. 338.

(/) Bro. tit. Property, pi. 38. Jenk. Cent. 201. case 22.

6 VOL. I. KENT. 81
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time, by reason of accident, they were to have forty days more to

pass with their merchandise, and with liberty, in the mean time,

to sell the same. The act of congress of the 6th of July, 1798,

ch. 73, was dictated by the same humane and enlightened

[ * 59 ] policy. It authorized the President, in * case of war,

to direct the conduct to be observed towards subjects of

the hostile nation, being aliens, and within the United States,

and in what cases, and upon what security, their residence should

be permitted; and it declared, in reference to those who were to

depart, that they should be allowed such reasonable time as

might be consistent with the public safety, and according to the

dictates of humanity and national hospitality, *' for the recovery,

disposal, and removal of their goods and effects, and for their

departure."

Right of Confiscation of Enemy's Property.—But however

strong the current of authority in favour of the modern and

milder construction of the rule of national law on this subject, the

point seems to be no longer open for discussion in this country

;

and it has become definitively settled, in favour of the ancient and

sterner rule, by the Supreme Court of the United States (a). The

effect of war upon British property found in the United States,

on land, at the commencement of the war, was learnedly discussed

and thoroughly considered, in the case of Broivn; and the Cir-

cuit Court of the United States, at Boston, decided (b), as upon

a settled rule of the law of nations, that the goods of the enemy

found in the country, and all the vessels and cargoes found afloat

in our ports, at the commencement of hostilities, were liable to

seizure and confiscation; and the exercise of the right rested in

the discretion of the sovereign of the nation. When the case was

brought up, on appeal, before the Supreme Court of the United

States, the broad principle was assumed, that war gave to the

sovereign full right to take the persons, and confiscate the prop-

erty of the enemy wherever found ; and that the mitigations of

this rigid rule, which the wise and humane policy of modern times

had introduced into practice, might, more or less, affect the exercise

of theright, but could not impair the right itself. Com-

[ * 60 ] mercial nations have always considerable property in * the

possession of their neighbours; and, when war breaks out,

(a) Brown r. The United States, 8 Cranch, 110. See also Ihid, 228, 229.
(h) The cargo of the shijj Emulous, 1 Oalliaon, 563
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the question, what shall be done with enemy's property found

in the country, is one rather of policy than of law, and is one

properly addressed to the consideration of the legislature, and

not to the courts of law. The strict right of confiscation of that

species of property existed in congress, and without a legislative

act authorizing its confiscation, it could not be judicially con-

demned; and the act of congress of 1812, declaring war against

Great Britain, was not such an act. Until some statute directly

applying to the subject, be passed, the property would continue

tinder the protection of the law, and might be claimed by the

British owner, at the restoration of peace.*

Though this decision established the right, contrary to much of

modern authority and practice, yet a great point was gained over

the rigour and violence of the ancient doctrine, by making the

exercise of the right to depend upon a special act of congress.

Hostile Embarg"Oes.—The practice, so common in modem
Europe, of imposing embargoes ^ at the breaking out of hostility,

has, apparently, the efi'ect of destroying that protection to pro-

perty, which the rule of faith and justice gives to it, when brought

into the country in the course of trade, and in the confidence of

peace. Sir William Scott, in the case of the Boedes Lust (a),

explains this species of embargo to be an act of a hostile nature,

and amounting to an implied declaration of war, though liable to

be explained away and annulled, by a subsequent accommodation

between the nations. The seizure is an act at first equivocal, as

to the effect, though hostile in the mere execution, and if the

matter in dispute terminates in reconciliation, the seizure becomes

a mere civil embargo ; but if it terminates otherwise, the subsequent

(a) 5 R(A. Rep. 2.33.

* To work confiscation three things are necessary:
1. War—which gives to a belligerent the right to confiscate the enemy's

movable property, of whatever kind, and wherever found.
Ware v. Hilton. 3 Dall. 199, 226 (1796).
Cargo of the Ship Emnlons. 1 Gall. .563, 565, 566. 576—.>S2 (1813^.

2. A dedarafion by cornpeieni authority (here by congre-ss)—that the right
shall be exercised.

Cargo ot .the Ship Emaloas, supra, .582—584.
Brown r. U. S., 8 Cranch, 110, 129 (1814).
The Juniata, Newb. Adm. 352, 358—366 (1846).
U. S. V. Stock, 5 Blatchf. 231, 237 (1865).

3. Judicial proceedings—to effectuate such declaration by condemni'pg
specific property.

Cargo of the Ship Emulous, supra, 584.
^ An embargo is a prohibition imposed by the authorities of a coontry <to

prevent vessels from leaving its ports.
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hostilities have a retroactive effect, and render the embargo a hos-

tile measure, ab initio. The property detained is deemed

[ * 61 ] enemy's property, and liable to condemnation. This *spe-

cies of reprisal for some previous injury, is laid down in

the books as a lawful measure, according to the usage of nations;

but it is often reprobated; and it cannot well be distinguished from

the practice of seizing property found within the territory upon

the declaration of war. It does not differ in substance from the

conduct of the Syracusans, in the time of Dionysius the elder,

(and which Mitford considered to be a gross violation of the law

of nations,) for they voted a declaration of war against Carthage,

and immediately seized the effects of Carthaginian traders in their

warehouses, and Carthaginian richly laden vessels in their har-

bour, and sent a herald to Carthage to negotiate (a). But this

act of the Syracusans, near four hundred years before the Chris-

tian era, was no more than what is the ordinary practice in Eng-

land, according to the observation of Lord Mansfield, in Lindo

V. Rodney (b). "Upon the declaration of war, or hostilities, all

the ships of the enemy," he says, " are detained in our ports, to

be confiscated, as the property of the enemy, if no reciprocal agree-

ment is made."

Letters of Marque and Reprisal.—Keprisals by commission,

or letters of marque and reprisal,^ granted to one or more injured

subjects, in the name and by the authority of the sovereign, is

another mode of redress for some specific injury, which is con-

sidered to be compatible with a state of peace, and permitted by

the law of nations. The case arises when one nation has com-

mitted some direct and palpable injury to another, as by with-

holding a just debt, or by violence to person or property, and has

refused to give any satisfaction. The reprisals may be made in

support of the rights of a subject, as well as of those of the

sovereign ; and for the acts of the subject as well as for those of

the sovereign. The commission is not to be issued except in a

case clearly just

—

in re minime dubia; and it authorizes the

seizure of the property of the siibjects as well as of the sovereign

of the offending nation^ and to bring it in to be detained as a

(a) Miif. Hist, of Greece, vol. v. 402—404.
(A) Doug. Rep. 613.
^ IjCtters of marque and reprisal are commissions granted by a sovereign

to individuals in their civil capacity, authorizing them to prey upon the
commerce of foreign powers.

84



Lee. III.] OP THE LAW OF NATIONS. * 62

pledge, or disposed of under judicial sanction, in like manner as

if it were a process of distress under national authority for some

debt or duty withheld (a). These letters of reprisal, as being

applicable to a state of peace, have been frequently recognized

and regulated by treaty (6). The French ordinance of the mai-ine

of 1681 (c), regulates minutely this remedial process, and the

judicial sanction requisite to the proceedings under letters of re-

prisal, and which Yalin considers to be sage precautions proper

to temper the rigour of this perilous mode of redress. General

reprisals upon the persons and property of the subjects of another

power are equivalent to open war; but these special letters of

marque and reprisal, limited to a specific object,. are spoken of

generally, and even in the articles of confederation of the "United

States, in 1781 (d), as issuing " in times of peace."' They are,

however, regarded by Barbeyrac, Emerigon, and other publicists,

as a species of hostility, an imperfect war, and usually a prelude

to open hostilities. The favourable or adverse issue of the haz-

ardous experiment will depend, in some degree, upon the matter

in demand, and, in a much greater degree, upon the relative

situation, character, strength, and spirit, of the nations con-

cerned (e).

* Confiscation of Debts.—The claim of a right to con- [ * 62 ]

fiscate debts, contracted by individuals in time of peace,

and which remain due to subjects of the enemy at the declaration

of war, rests very much upon the same principles as that concern-

(n) Bynk. Q. J. Pub. ch. 24. Vattel, b. 2. ch. 18. sec. 342. 344. 347. 353.

Puff. Drmtdes Gens., par Barbeyrac, b. 8. ch. 6. sec. 13, note 1. Valin, Comm.,
tome ii. tit. De.s Lettres de JIarque, p. 414. 416. Traite des Prists, p. 331.
Emerigon, Traite des Ass. vol. i. 569. Message of the President of the United
States to Ck)ngress, December 1, 1834.

(b) See for this purpose the treaty ofMonster, between Spain and Holland,
in 1648. The treaties between England and Holland in 1654 and 1667. The
treaty of Ryswick, art. 9. The treaty of Utrecht, art. 16. Treaty between
the United States and the republic of Colombia in 1825.

(c) Liv. 3. tit. 10. Des Jieprisailles.

(d) Art. 9.

(e) War does not exist merely on the susi)ension of the usual relations of
peace. Commerce may be suspended or interdicted between the subjects of
different states without prwlucing a state of war. Reprisals and embargoes
are forcible mea,sures of redress, but do not per se constitute war, nor does
the furnishing of specific assistance to one of the parties at war, according to
a previous stipulation. Vide infra, p. 116. Mr. Manning in his Commentaries
on the Laic of Nations, p. 93, after shomng the imperfect definitions given
by publicists, defines an open and solemn war to be "the state of nations
among whom there is an interruption of all pacific relations, and a general
contention by force, authorized by the sovereign."
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ing enemy's tangible property, found in the country at the open-

ing of the war; though I think the objection to the right of con-

fiscation, in this latter case, is much stronger. In former times

the right to confiscate debts was admitted as a doctrine of national

law, and Grotius, Puffendorf, and Bynkershoeck, pronounce in

favour of it (a). It had the countenance of the civil law (6), and

even Cicero, in his Offices (c), when stating the cases in which

promises are not to be kept, mentions that of the creditor becom-

ing the enemy of the country of the debtor. Down to the year

1737, the general opinion of jurists was in favour of the right;

but Vattel says, that a relaxation of the rigour of the rule has

since taken place among the sovereigns of Eui'ope, and that, as

the custom has been generally received, he who should act con-

trary to it, would injure the public faith; for strangers trusted his

subjects only from a firm persuasion that the general custom would

be observed (d). There has frequently been a stipulation in mod-

ern treaties, that debts or monies in the public funds should not

be confiscated in the event of war; and these conventional provis-

ions are evidence of the sense of the governments which are parties

to them, and that the right of confiscation of debts and

[ * 68] things in action, is against good policy, and ought * to be

discontinued. The treaties between the United States and

Colombia in 1825, and Chile in 1832, and Venezuela in 1836, and

the Peru-Bolivian Confederation in 1838, contain such a provision;

but the treaty between the United States and Great Britain in

1795, went further, and contained the explicit declaration, that it

was "unjust and impolitic" that the debts of individuals should

be impaired by national differences. A very able discussion of

this assumed right to confiscate debts, was made by Mr. Hamilton,

in the numbers of Camillus, published in 1795. He examined the

claim to confiscate private debts, or private property in banks, or

in public funds, on the ground of reason and principle, on

those of policy and expediency, on the opinion of jurists, on usage,

and on conventional law; and his argument against the justice

and policy of the claim was exceedingly powerful. He contended

(a) Groiim, b. 1. ch. 1. sec. 6.—b. 3, cb. 8, sec. 4. Puf. lib. 8. ch. 6. 19,

20. Bi/nk. lib. 1. ch. 7. Lord Hale also laid it down to be the law of Eng'
land. 1 Hale'8 P. C. 95.

{b) Dig. 41. 1. and 49. 15.

(c) Lib. 3, ch. 26.

(d) VaUel, b, 3. ch. 5. see. 77.
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it to be against good faith for a government to lay its han<39 oa

private property, acquired by the permission, or opon the invita-

tion of the government, and under a necessarily implied promise

of protection and security. Vattel says, that every where, in case

of a war, funds credited to the public are exMnpt from confisca-

tion and seizure. Emerigon (a) and Martens (b) make the same

declaration. The practice would have a very injurious influence

upon the general sense of the inviolability and sanctity of private

contracts; and with debtors who had a nice and accurate sense of

justice and honour, the requisition of government would not be

cheerfully or readily obeyed. Voltaire has given (c) a striking

instance of the impracticability of confiscating property deposited

in trust with a debtor, and of the firmness of Spanish faith. When
war was declared between France and Spain, in 1684, the king of

Spain endeavoured to seize the property of the French in

Spain, but * not a single Spanish factor would betray his [
* 64 ]

French correspondent (d).

Notwithstanding the weight of modern authority, and of argu-

ment, against this claim of right on the part of the sovereign, to

confiscate the debts and funds of the subjects of his enemy dur-

ing war, the judicial language in this country is decidedly in sup-

port of the right. In the ease of Brown v. The United States (e),

already mentioned. Judge Story, in the circuit court in Massa-

chusetts, laid down the right to confiscate debts, and enemy's

property found in the country, according to the rigorous doctrine

of the elder jurists; and he said the opinion was fully confirmed

by the judgment of the supreme court in Ware v. Hylton (/),

where the doctrine was explicitly asserted by some of the judges.

(a) I)es. Ass. tome i. 567.

{h\ B. 8. ch. 2. sec. 5.

(c) Esftai sur les Moeiirs el PEsprit des Nations.

{d) The English Court of K. B. declared in the case of Wolff r. Oxholm, f>

Maule & Selw. 92, that an ordinance of Denmark in 1807, pending hostilities

with England, which seqnestered debts due from Danish to English subjects,
and caused them to be paid over to the Danish government, was not a defence
to a suit in England for the debt, and that the ordinance was not conformable
to the usage of nations, and was void. It was observed by the court, that
the right of confiscating debts, contended tor on the authority of Vattel, b. 2.

ch. 18. sec. 344.—b. 3. ch. 5. sec. 77, was not recognized by Grotius, (see Grot
lib. 3. ch. 7. sec. 4.—and ch. 8. sec. 4,) and was impugned by Puffendorf (b.

8. ch. 6. sec. 22,) and others; and that no instance had occurred of the exer-
cise of the right, except the ordinance in question, for upwards of a century.

(e) 8 Cranek, 110.

(/) 3 Dallas, 199.
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reluctantly admitted by others, and denied by none. Chief

Justice Marshall, in delivering the opinion of the supreme court,

in the case of Broivn, observed, that between debts contracted

under the faith of laws, and property acquired in the course of

trade on the faith of the same laws, reason drew no distinction,

and the right of the sovereign to confiscate debts, was precisely the

same with the right to confiscate other property found in

[*65] the country. This right, *therefore, was admitted to exist

as a settled and decided right stricto jure, though at the

same time, it was conceded to be the universal practice, to for-

bear to seize and confiscate debts and credits. We may, therefore,

lay it down as a principle of public law, so far as the same is

understood and declared by the highest judicial authorities in

this country, that it rests in the discretion of the legislature of

the Union, by a special law for that purpose, to confiscate debts

contracted by our citizens, and due to the enemy; but as it is as-

serted <by the same authority, this right is contrary to universal

practice, and it may, therefore, well be considered as a naked and

impolitic right, condemned by the enlightened conscience and

judgment of modern times.

If property should have been wrongfully taken by the state

before the war, and be in the country at the opening of the war,

such property cannot be seized, but must be restored; because to

confiscate that species of enemy's property, would be for the

government to take advantage of its own wrong. The celebrated

Report of the English law officers of the crown in 1753, in answer

to the Prussian Memorial, stated, that French ships taken before

the war of 1741, were, during the heat of the war with France,

as well as afterwards, restored by sentences of the admiralty

courts, to the French owners. No such property was ever at-

tempted to be confiscated; for had it not been for the wrong done,

the property would not have been within the king's dominions.

And yet even such property is considered to be subject to the

rule of vindictive retaliation: and Sir Wm. Scott observed, in the

case of the Santa Cruz (a), that it was the constant practice

of England, to condemn property seized before the war, if the

enemy condemns—and to restore, if the enemy restores.

[
* 66 ] * Trading with the Enemy.—One of the immediate

and important consequences of the declaration of war, is

(a) 1 Eob. Rep. 42.
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the absolute intermption and interdiction of all commercial corres-

pondence, intercourse, and dealing, between the subjects of the

two countries. The idea that any commercial intercourse, or pacific

dealing, can lawfully subsist between the people of the powers

at war, except under the clear and express sanction of the govern-

ment, and without a special license, is utterly inconsistent with

the new class of duties growing out of a state of war (a). The

interdiction flows necessarily from the principle already stated, that

a state of war puts all the members of the two nations respec-

tively in hostility to each other; and to suffer individuals to carry

on a friendly or commercial intercourse, while the two govern-

ments were at war, would be placing the act of government, and

the acts of individuals, in contradiction to each other. It would

counteract the operations of war, and throw obstacles in the way

of the public efforts, and lead to disorder, imbecility, and trea-

son. Trading supposes the existence of civil contracts and rela-

tions, and a reference to' courts of justice; and it is, therefore,

necessarily, contradictory to a state of war. It affords aid to the

enemy in an effectual manner, by enabling the merchants of the

enemy's country to support their government, and it facilitates

the means of conveying intelligence, and carrying on a traitorous

correspondence with the enemy. These considerations apply with

peculiar force to maritime states, where the principle object is to

destroy the marine and commerce of the enemy, in order to force

them to peace (b). It is a well settled doctrine in the English

courts, and with the English jurists, that there cannot exist, at

the same time, a war for arms, and a peace for commerce. The

war puts an end at once to all dealing and all communication with

each other, and places every individual of the respective

governments, as * well as the governments themselves, in [ * 67 ]

a state of hostility (c). This is equally the doctrine

(a) The doctrine goes to the extent of holding it unlawful, after the com-
mencement of war, except under the special license of the government, to

send a vessel to the enemy's country to bring home. A,vith their permission,
one's own property which was there when the war broke out. It would be
liable to seizure in transitu, as enemy's property. The Rapid, 8 Crunch, 155.
Potts V. Bell, 8 Term. Rep. 548. In the case of the Juffrow Catharina, 5 Bob.
Adm. Rep. 141, Sir Wm. Scott inculcated very strictly the duty of applying
in all cases for the protection of a license, where property is to be withdrawn
firom the country of the enemy, as being the only safe course.

(6) 1 Chitty on Commercial Law, 378.

(c) Potts V. Bell, 8 Term. Rep. 548. Willison v. Patteson, 7 Taunt. Eep.
439.
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of all the authoritative writers on the law of nations, and of the

maritime ordinances of all the great powers of Europe. It is

equally the received law of this country, and was so decided

frequently by the congress of the United States during the revo-

lutionary war, and again by the Supreme Court of the United

States during the course of the last war; and it is difficult to con-

ceive of a point of doctrine more deeply or extensively rooted in

the general maritime law of Europe, and in the universal and

immemorial usage of the whole community of the civilized world.

Contracts with an Enemy.—It follows as a necessary conse-

quence of the doctrine of the illegality of all intercourse or traffic,

without express permission, that all contracts with the enemy, made

during war, are utterly void. The insurance of enemy's property

is an illegal contract, because it is a species of trade and inter-

course with the enemy. The drawing of a bill of exchange, by

an alien enemy, on a subject of the adverse country, is an illegal

and void contract, because it is a communication and contract.

The purchase of bills on the enemy's country, or the remission

and deposit of funds there, is a dangerous and illegal act, be-

cause it may be cherishing the resources and relieving the wants

of the enemy. The remission of funds in money or bills, to sub-

jects of the enemy, is unlawful. The inhibition reaches to every

communication, direct or circuitous. All endeavours at trade

with the enemy, by the intervention of third persons, or by part-

nerships, have equally failed, and no artifice has succeeded to

legalize the trade, without the express permission of the govern-

ment (a). Every relaxation of the rule tends to cor-

[ * 68 ] rupt the allegiance of the subject, and prevents * the war

from fulfilling its end. The only exception to this strict

and rigorous rule of international jurisprudence, is the case of

ransom bills, and they are contracts of necessity, founded on a

state of war, and engendered by its violence.' It is also a further

consequence of the inability of the subjects of the two states, to

commune or carry on any correspondence or business together,

that all commercial partnerships existing between the subjects of

the two parties, prior to the war, are dissolved by the mere force

and act of the war itself; though other contracts existing prior

(a) Willison r. Pattcson, vb. /tup. The Indian Chief, .3 Hob. Rep. 22. The
fonge Pieter, 4 Rob. Rep. 49. The Franklin, 6 Bob. Rep. 127.

V For other exceptions, see post, p. 169.

90



Lee. ni.] OF THE LAW OF NATIONS. * 69

to the war, are not extinguished," bnt the remedy is only sus-

pended, and this from the inability of an alien enemy to sue, or

to sustain, in the language of the civilians, a persona standi in

judicio. The whole of this doctrine respecting the illegality of

any commercial intercourse between the inhabitants of two nations

at war, was extensively reviewed, and the principal authorities,

ancient and modern, foreign and domestic, were accurately exam-

ined, and the positions which have been laid down established, in

the case of Grisicold v. Waddington (a), decided in the supreme

court of New York, and afterwards affirmed on error.

This strict rule has been carried so far in the British admiralty,

as to prohibit a remittance of supplies even to a British colony

during its temporary subjection to the enemy, and when the

colony was under the necessity of supplies, and was only very

partially and imperfectly supplied by the enemy (6). The same

interdiction of trade applies to ships of truce, or cartel ships,

which are a species of navigation intended for the recovery of the

liberty of prisoners of war. Such a special and limited inter-

course is dictated by policy and humanity, and it is indispensa-

ble that it be conducted with the most exact and exclusive atten-

tion to the original purpose, as being the only condition

upon which the intercoiirse * can be tolerated. All trade, [ * 69 ]

therefore, by means of such vessels, is unlawful, without

the express consent of both the governments concerned (c). It is

equally illegal for an ally of one of the belligerents, and who
carries on the war conjointly, to have any commerce with the

enemy. A single belligerent may grant licenses to trade with

the enemy, and dilute and weaken his own rights at pleasure, but

it is otherwise when allied nations are pursuing a common cause.

The community of interests, and object, and action, creates a

mutual duty not to prejudice that joint interest; and it is a de-

clared principle of the law of nations, founded on very clear and

just grounds, that one of the belligerents may seize, and inflict

the penalty of forfeiture, on the property of a subject of a co-ally,

engaged in a trade with the common enemy, and thereby afFord-

(a) 15 Johns. Rep. 57. 16 .Tohns. Sep. 438. S. C. Scholefield v. Eichelber-
ger, 7 Petera' U. S. Rep. 5S6. S. P.

(6) Case of the Bella Guidita, in 1785, cited in the case of the Hoop, 1 Rob.
Rep. 174.

(c) The Venus, 4 Roh. Rep. 355. The Carolina, 6 Rob. Rep. 336.
*" As to their revival upon conclusion of peace, see post, p. 169.
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ing him aid and comfort, whilst the other ally was carrying on a

severe and vigorous warfare. #It would be contrary to the im-

plied contract in every such warlike confederacy, that neither

of the belligerents, without the other's consent, shall do any

thing to defeat the common object (a).

Judicial Decisions on Public Law.—In the investigation of

the rules of the modern law of nations, particularly with regard

to the extensive field of maritime capture, reference is generally

and freely made to the decisions of the English courts. They

are in the habit of taking accurate and compi-ehensive views of

general jurisprudence, and they have been deservedly followed by

the courts of the United States, on all the leading points of

national law. We have a series of judicial decisions in England,

and in this country, in which the usages and the duties of nations

are explained and declared with that depth of research, and that

liberal and enlarged inquiry, which strengthen and embellish the

conclusions of reason. They contain more intrinsic ar-

[ * 70 ] gument, more full and precise details, * more accurate

illustrations, and are of more authority, than the loose

dicta of elementary writers. When those courts in this country,

which are charged with the administration of international law,

have differed from the English adjudications, we must take the

law from domestic sources; but such an alternative is rarely to

be met with, and there is scarcely a decision in the English prize

courts at Westminster on any general question of public right,

that has not received the express approbation and sanction of our

national courts. We have attained the rank of a great commer-

cial nation, and war, on our part, is carried on upon the same

principles of maritime policy, which have directed the forces, and

animated the councils of the naval powers of Europe. When the

United States formed a component part of the British empire,

our prize law and theirs was the same; and after the revolution

it continued to be the same, as far as it was adapted to our cir-

cumstances, and was not varied by the power which was capable

of changing it. The great value of a series of judicial decisions,

in prize cases, and on other questions depending on the law of

nations, is, that they render certain and stable the loose general

principles of that law, and show their application, and how they

are understood in the country where the tribunals are sitting.

la) The Nayade, 4 Eob. Rep. 251. The Neptunus, 6 Bob. Bep. 403.
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They are, therefore, deservedly received with very great respect,

and as presumptive, though not conclusive, evidence of the law

in the given case. This was the language of the supreme court

of the United States, so late as 1815 (a), and the decisions of

the English high court of admiralty, especially since the year

1798, have been consulted and uniformly respected by that court,

as enlightened commentaries on the law of nations, and affording

a vast variety of instructive precedents for the application of the

principles of that law. They have also this to recommend- them

:

that they are pre-eminently distinguished for sagacity,

wisdom, and learning, as *well as for the chaste and [*T1]
classical beauties of their composition.

Many of the most important principles of public law have been

brought into use, and received a practical application, and been

reduced to legal precision, since the age of Grotius and PufFen-

dorff; and we must resort to the judicial decisions of the prize

tribunals in Europe, and in this country, for information and

authority on a great many points, on which all the leading text

books have preserved a total silence. The complexity of modem
commerce has swelled, beyond all bounds, the number and intri-

cacy of questions upon national law, and particularly upon the

very comprehensive head of maritime capture. The illegality

and penal consequences of trade with the enemy; the illegality

of carrying enemy's despatches, or of engaging in the coasting,

fishing, or other privileged trade of the enemy; the illegality of

transfer of property in transitu, between the neutral and bellig-

erent; the rules which impress upon neutral property a hostile

character, arising either from the domicil of the neutral owner, or

his territorial possessions, or his connexion with a house in trade

in the enemy's country, are all of them doctrines in the modern
international law, which are either not to be found at all, or cer-

tainly not with any fulness of discussion, and power of argument,

any where, but in the judicial investigations to which I have re-

ferred, and which have given the highest authority and splen-

dour to this branch of learning.

(o) 9 Cranch, 198.
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[*73] '* LECTURE lY.

OF THE VAEIOUS KINDS OF PROPERTY LIABLE TO
CAPTURE.

Property, when Deemed Hostile.—It becomes important, in

a maritime war, to determine with precision what relations and

circumstances will impress a hostile character upon persons and

property; and the modern international law of the commercial

world is replete with refined and complicated distinctions on this

subject. It is settled, that there may be a hostile character

merely as to commercial purposes, and hostility may attach only

to the person as a temporary enemy, or it may attach only to

property of a particular description. This hostile character, in a

commercial view, or one limited to certain intents and purposes

only, will attach in consequence of having possessions in the ter-

ritory of the enemy, or by maintaining a commercial establish-

ment there, or by a personal residence, or by particular modes of

traffic, as by sailing under the enemy's flag or passport. This

hostile relation, growing out of particular circumstances, assumes,

as valid, the distinction whic'h has been taken between a per-

manent and a temporary alien enemy. A man is said to be per-

manently an alien enemy, when he owes a permanent allegiance to

the adverse belligerent, and his hostility is commensurate in point

of time with his country's quarrel. But he who does not owe a per-

manent allegiance to the enemy, is an enemy only during the exist-

ence and continuance of certain circumstances. A neutral, for

instance, said Ch. J. Eyre (a), can be an alien enemy, only with

respect to his acts done under a local or temporary allegiance to

a power at war, and when his temporary allegiance determines,

his hostile character determines also.*

(a) Sparenburg v. Bannatyne, 1 Bos. & Pull. 163.
' The student has perceived that the subject before hira is oneof difficulty.

To unravel its complications, he must consider how they arise. A nation at
war has three classes of territory to deal with: friendly, neutral, and hostile.
It has likewise to deal with three classes of persons: friends, neutrals, and
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It was considered by Sir "NVm. Scotl, in the case of the Phce-

nix (a), and again in the case of the Vrow Anna Catharina (6),

to be a fixed principle of maritime law, that the possession of the

soil impressed upon the owner the character of the country, so

far as the produce of the soil was concerned, wherever the local

residence of the owner might be. The produce of a hostile soil

bears a hostile character for the purpose of capture, and is the

subject of legitimate prize when taken in a course of transporta-

tion to any other country. The enemy's lands are supposed to

ia) oEoh.Bep. 21.

{b) 5 Hob. Rep. 161.

enemies. Lastly it has to deal with movables as appertaining to these dif-

ferent kinds of territory, as belonging to these different classes of persons,

and as undergoing transmission from place to place-and from one proprietor
to another. Yet these many factors would form but simple combinations, if

the subjects of each power remained within its jurisdiction and if property
followed the status of the owner. That neither of these suppositions is

true accounts for intricate complications.

The state which we have supposed to be at war is confronted with the
residence of friends i nd enemies among neutrals, and of friends and neutrals
among enemies. For commercial purposes, making the domicil a test of
nationality, it regards as neutral the friends and enemies domiciled in
neutral quarters, and as hostile the friends and neutrals domiciled in hostile
quarters. While it accords to the former two classes the immunities of the
neutral commerce, it visits on the latter two classes capture and confiscation
of their ships and goods.

It is also confronted with the maintenance of commercial establishments
in neutral and in hostile territory by persons domiciled elsewhere. To such
of these establishments as are situate among neutrals, it denies neutrality
in two cases. Their effects used in trade with the enemy falling into ita

hands, it condemns to forfeiture such interest in these effects as belongs to its

own subjects domiciled in its own districts. With the like interest of
persons domiciled in the enemy's districts it does the same, without
reference to the kind of trade concerned. But it goes still farther in the
case of commercial establishments situate in the enemy's jurisdiction ; re-
garding them as entirely hostile by situation, and subjecting all their effects
to forfeiture.

It is met by the fact that friends and neutrals not residing in hostile ter-
ritory, have there lands and other productive possessions; and it treats the
productions thereof as lawful prize when, in the course of exjKjrtation, taken
upon the sea.

It sees that the vessels of subjects and neutrals sometimes become iden-
tified with those of the enemy by accepting his license, and also, it may
be, the freedom of his private trade; or by sailing under his flag or passport:
therefore it subjects such ships, and sometimes their cargoes, to capture and
confiscation.

And, lastly, it finds that the right to goods m transitu is formally withheld
or transferred for the sake of avoiding the consequences of their hostility:
in which cases, respectively, it asserts the rule, that hostility attaches on.
delivery to the master for a hostile consignee; or the more comprehensive
rule, that hostility existing at the commencement of the voyage cannot,
during its continuance, be removed by assignment.
These are the principles which the au^or, in the present chapter, ex-

pounds at length.
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be a great source of his wealth, and, perhaps, the most solid

foundation of his power; and whoever owns or possesses land in

the enemy's country, though he may in fact reside elsewhere,

and be in every other respect a neutral or friend, must be taken

to have incorporated himself with the nation, so far as he is a

holder of the soil, and the produce of that soil is held to be

enemy's property, independent of the personal residence or oc-

cupation of the owner. The reasonableness of this principle

will be acceded to by all maritime nations, and it was particularly

recognized as a valid doctrine by the supreme court of the United

States, in Bentzon v. Boyle {a)?

Domicil in the Enemy's Country.—If a person [residing

elsewhere] has a settlement in a hostile country by the mainte-

nance of a commercial establishment there, he will be considered

a hostile character, and a subject of the enemy's country, in re-

gard to his commercial transactions connected with that estab-

lishment.' The position is [moreover] a clear one, that if a per-

son goes into a foreign country [to reside], and engages in trade

there, he is, by the law of nations, to be considered a merchant

of that country, and a subject for all civil purposes,

[ * 75 ] *whether that country be hostile or neutral; and he can-

not be permitted to retain the privileges of a neutral

character, during his residence and occupation in an enemy's

country [; nor can he be subjected to the disadvantages of a hos-

tile character, during his residence and occupation in a neutral

country] (6). This general rule has been applied by the En-

glish courts to the case of Englishmen residing in a neutral

country, and they are admitted, in respect to their bona fide

trade, to the privileges of the neutral character (c). In the case

of the Dq,nous (d), the rule was laid down by the English house

of lords, in 1802, in unrestricted terms; and a British born sub-

ject, resident in Portugal, was allowed the benefit of the Portu-

(a) n Craneh, 191.

(ft) Wilson r. Man^at, 8 Term Rq). 31. M'Connell v. Hector, 3 Boa. <&

Pull. 113. The Indian Chief. 3 Rob. Rep. 12. The Anna Catharina, 4 Rob.
Rep. 107. The President, 5 Rob. Rep. 277. Lord Stowell, 1 Hagg. Adm. Rep.
103, 104.

(c) M'<:k)nnell v. Hector, 3 Bo8. & Pull. 113. The Emanuel. 1 Rob. Rep.
249.

(d) Cited in 4 Roh. Rep. 255. note.
" The Mary Clinton, Blatchf. Pr. Ca. 556, 559(1863); The Gray Jacket,

5 Wall. .342, 369 (1866).
' For further remarks on this point, see post, p. 80.
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guese character, so far as to render his trade with Holland, then

at war with England, not impeachable as an illegal trade. The

same rale was afterwards applied (a) to a natural born British

subject domiciled in the United States, and it was held, that he

might lawfally trade to a country at war with England, but at

peace with the United States.

This same principle, that for all commercial purposes, the dom-

icil of the party, without reference to the place of birth, becomes

the test of national character, has been repeatedly and explicitly

admitted in the courts of the United States. If he resides in a

belligerent country, bis property is liable to capture as enemy's

property, and if he resides in a neutral country-, he enjoys all the

privileges, and is subjected to all the inconveniences, of the

neutral trade. He takes the advantages and disadvan-

tages, whatever they *may be, of the country of his resi- [
* 76 ]

dence (6).* This doctrine is founded on the principles

of national law, and it accords with the reason and practice of

all civilized nations. Migrans Jura amittat ac Privilegia et im-

munitates domicilii prioris (c). A person is not, however, per-

mitted to acquire a neutral domicil, that will protect such a trade

in opposition to the belligerent claims of his native country, if

he emigrate from that country flagrante bello (d).

The only limitation upon the principle of determining the

character from residence, is, that the party must not be found in

hostility in his native country. He must do nothing inconsistent

with his native allegiance; and this qualification is annexed to

the rule by Sir "William Scott, in the case of The Emanuel, and
the same qualification exists in the French law, as well since as

before their revolution (e). It has been questioned, whether the

{a) Bell r. Reid. 1 Jfaule & Sflur. 72S.
(b) Case of the Sloop Chester, 2 Dallas, 41. Mnrray r. Schooner Betsy, 2

Cranch, 64. Maley r. Shattuck, 3 Cranch, 488. Livingston r. Maryland Ins.
Co., 7 Cranch. 506.' The Venus, 8 Cranch, 253. The Frances, 8 Cranch, 363.

(c) Voet. Comm. ad Pand. tome i. 347.
(d) The Dos Hermanos, 2 MTieaton, 76.
(e) 1 Bob. Bep. 249. Code Napoleon, No. 17, 21. Fothier's Traite rfu Droit

de Propriete, No. 94.
* The Mary and Susan. 1 Wheat. 46, 54 (1816); U. S. r. Cargo of the EI

Telegrafo. 1 Newb. Adm. 383, 385 (.1846); Rogers r. The Amado, id. 400,
406 (1847): The Abo, Spinks. Pr. Ca. 42. 44 (1854^; The Aina, 28 Eng. Law
& Eq. 600, 601 (1854): The Prize Cases. 2 Black. 635, 671 {1862); Mrs.
Alexander's Cotton, 2 Wall. 404, 419 (1864): Elgee's Admr. r. Lovell, 1
Woolw. 102. 121 (1865); The Flving Scud, 6 Wall. 263, 266 (1867); Miller
«. U. S., 11 id. 268, 306 (1870); Gates v. Goodloe, 101 U. S. 612 (1879).
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rule does not go too far, even with this restriction; but it appears

to be too well and solidly settled to be now shaken.

Domicil, its Test.—It has been a question admitting of much
discussion and difficulty, arising from the complicated char-

acter of commercial speculations, what state of facts constitutes

a residence so as to change or fix the commercial character of

tbe party. The animus manendi appears to have been the

point to be settled. The presumption arising from actual resi-

dence in any place, is, that the party is there animo manendi,

and it lies upon him to remove the presumption, if it should be

requisite for his safety (a). If the intention to estab-

[
* 77 ] lish a permanent residence be ascertained, the recency *of

the establishment, though it may have been for a day

only, is immaterial. If there be no such intention, and the

residence be involuntary or constrained, then a residence, how-

ever long, does not change the original character of the party,

or give him a new and hostile one (6). But the circumstances

requisite to establish the domicil, are flexible, and easily accommo-

dated to the real truth and equity of the case. Thus it requires

fewer circumstances to constitute domicil in the case of a native

subject, who returns to reassume his original character, tham it

does to impress the national character on a stranger {c}. The

qiw animo is, in each case, the real subject of inquiry, and when

the residence exists freely, without force or restraint, it is usually

held to be complete, whether it be an actual, or only an implied

residence.

When the residence is once fixed, and has communicated a na-

tional character to the party, it is not digested by a periodical

absence, or even by occasional visits to his native country (d).

Nor is it invariably necessary, that the residence be personal, in

order to impress a person with a national character. The gen-

eral rule undoubtedly is, that a neutral merchant may trade in

the ordinary manner, to the country of a belligerent, by means of

a stationed agent there, and yet not contract the character of a dom-

iciled person. But if the principal be trading, not on the or-

dinary footing of a foreign merchant, but as a privileged trader

(a) The Bernon, 1 Rob. Rep. 86.

(h) The Diana, 5 Rob. Rep. (50. The Ocean, 5 Rob. Rep. 90.

(c) La Virginie, 5 Rob. Rep. 99. /
(d) 1 Acton, 116. 9 Crunch, 414. Marshall, Ch. J. The Friend.schaft, 3

WheaioH, 14.
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of the enemy, such a privileged trade puts him on the same

ground with their own subjects, and he would be considered as

sufficiently invested with the national character by the residence

of his agent. Sir William Scott, in the case of the Anna
Catharina (a), applied this distinction to the case of *a [

* 78 ]

neutral, invested with the privileges of a Spanish mer-

chant, and the full benefit of the Spanish character; and this case

has been followed to its fullest extent in this country (6). It

affords a sample of that piercing and unwearied investigation

which the courts of admiralty have displayed, in unravelling the

intricate process, by which an enemy's trade was attempted to be

protected from hostile seizure, and in the application of sound

principles of national law to new and complex cases. On the

same ground it has been decided (c), that an American consul

general in Scotland, committing his whole duty to vice-consuls,

was deemed to have lost his neutral character by engaging in

trade in France; and it id well settled, that if a foreign consul

carries on trade as a merchant, in an enemy's country, his con-

sular residence and character will not protect that trade from in-

terruption by seizui'e and condeftmation as enemy's property (d).

A national character acquired by residence, may be thrown off

at pleasure, by a return to the native country. It is an adventi-

tious character, and ceases by non-residence, or when the party

puts himself in motion bona fide, to quit the country sine animo
revertendi, and such an intention is essential in order to enable

the party to re- assume his native character (e).* In the case of

(a) 4 Bob. Rep. 107.

(b) The Indiano, 2 Gallistm, 268.

(c) The Dree Gebroetlers, 4 Bob. Bep. 232.

, (d) Vattel, b. 4. ch. 8. sec. 114. The Indian Chief. 3 Bob. Bep. 22. Albrecht
t). Sussinan, 2 Ves. & Bea. 323. Arnold and Ram-sey i: U. I. Company, 1

Johns. Cos. 363.

(e) The Indian Chief, 3 Bob. Bep. 12. The Friendschaft, 3 WTienfon, 14.
* Concerning a subject'.s withdrawal from a country with which his own

is at war, the following propositions have been established :

—

1. His sovereign holds him bound to speedily withdraw with such of his
effects as he is able to remove.

The St. Lawrence, 9 Cranch. 120. 121 (1815).
The Gray Jacket, 5 Wall. 342, 370 (1866).
The William Baglev, id. 377. 408, 409 (1866).
Gates V. Goodloe, 101 U. S. 612. 617 (1879).

2. But allows him a reasonable time to dissolve his business relations with
the enemy, and otherwise prepare for the journey.

The Gerasimo, 11 Moore, P. C. 88, 96 (1^57).
The Sarah Starr, Blatchf. Pr. Ca. 650, 652 (1863).
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the Vemis (a), the decisions of the English courts on the sub-

ject of national character acquired by residence, and on the con-

sequences of such acquired character, were recognized as being

founded on sound principles of public law. It was declared, that

the law of nations distinguishesbetween a temporary resi

-

[
* 79 ] dence in a foreign * country for a special purpose, and

a residence accompanied with an intention to make it the

party's domicil, or permanent place of abode ; and that the doc-

trine of the prize courts, and the common law courts of Eng-

land, was the same on this subject with that of the public jurists.

As a consequence of the doctrine of domicil, the court decided,

that if a citizen of the United States should establish his com-

mercial domicil in a foreign country, and hostilities should after-

wards break out between that country and the United States, his

property, shipped before knowledge of the war, and while that

domicil continued, would be liable to capture, on the ground,

that his permanent residence had stamped him with the national

character of that country. The hostile character was deemed

[but not decided ®] to attach to the American citizen, only in respect

to his property connected with his residence [which here means

domicil] in the enemy's country ; and the converse of the propo-

sition was also true, that the subject of a belligerent state, domi-

ciled in a neutral country, was to be considered a neutral by both

the belligerents, in reference to his trade. The doctrine cf ene-

my's property, arising from a domicil in an enemy's country, ia

enforced strictly ; and equitable qualifications of the rule are gen-

erally disallowed, for the sake of preventing frauds on belligerent

rights, and to give the rule more precision and certainty.

In the law of nations as to Europe, the rule is, that men take

their national character from the general character of the coun-

try in which they reside, and this rule applies equally to Amer-

(a) 8 Oranch, 253.

3. And considers him as compljdng if he diligently puts himself in mo-
tion to return.

U. S. r. Guillem, 11 How. 47, 60 (1&50).
52 Bales of Cotton, Blatchf. Pr. Ca. 644, 645 (1863).
The Gen. C. C. Pinckney, id. 668, 669 (1864).

4. Or excuses his non-compliance while detained by force or other insur-
mountable diflScnltv.

The Mary, 9 Cranch, 126, 148 (1815).
The Peterhoff, 5 Wall. 28, 60 (1866).

• 8eej»«/, p. 80.
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ica. Bat in Asia and Africa an immiscible character is kept up,

and Europeans, trading under the protection of a factory, take

their national character from the establishment under which they

live and trade. This rule applies to those parts of the world from

obvious reasons of policy, because foreigners are not admitted

there, as in Europe, " and the western part of the world," into the

general body and mass of the society of the nation, but they con-

tinue strangera and sojourners, not acquiring any na-

tional * character, under the general sovereignty of the [ * 80 ]

country (a).

Character from Traffic .—National character may be acquired

in consideration of the traffic in which the party is concerned.

If a person connects himself with a house of trade in the enemy's

country, in time of war, or continues, during a war, a connexion

formed in atimeof peace, he cannot protect himself by having his

domicil in a neutral country. He is considered as impressed

with a hostile character, in reference to so much of his commerce

as may be connected with that establishment- The rule is the

same, whether he maintains that establishment as a partner or

as a sole trader (6). The Supreme Court of the United States,

referring to the English prize cases on this subject, observed, that

they considered the rule to be inflexibly settled, and that they

were not at liberty to depart from it, whatever doubt might have

been entertained, if the case was entirely new.

But though a belligerent has a right to consider as enemies, all

persons who reside in a hostile country, or maintain commercial

establishments there, whether they be by birth neutrals, or allies,

or fellow subjects, yet the rule is accompanied with this equitable

qualification: that [provided their settlement is not such as to

give them a domicil among enemies] they are enemies sub niodo

only, or in reference to so much of their property as is connected

with that residence or establishment. This nice and subtle dis-

tinction allows a merchant to act in two characters, so as to pro-

tect his property connected with his house in a neutral country,

and to subject to seizure and forfeiture his effects belonging to

the establishment in the belligerent country. [Thus, his domi-

cil being in the neutral country, his commercial establishment

(a) The Indian Chief. 3 Rob. Rep. 22.

(b) The Vigilantia, 1 Rob. Rep 1. The Portland. 3 Rob. Rep. 41. The In-
diano, 2 Gallison. 263. The Antonia Johanna, 1 WheaUm, 159. The Friend-
schaft, 4 Wheaton, 105.
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there has nentral privileges and securities, while his commercial

establishment in the hostile country is subject to the usual dis-

advantages of hostility. But, on the other hand, his domicil

being in the hostile country, not only his commercial establish-

ment there, but also that it. the neutral country, are subject to

loss by capture of ships and cargoes. If, in such case, he is a

partner in the neutral house, his partners having a neutral domi-

cil, his interest in the effects of this house is liable to be taken.']

So there may be a partnership between two persons, the one

residing in a neutral, and the other in a belligerent

[ *81] country, and the trade of one * of them, with the enemy,

will be held lawful, and that of the other unlawful, and con-

sequently the share of one partner in the joint traffic will be con-

demned, while that of ihe other will be restored. This distinc-

tion has been frequently sustained, notwithstanding the difficul-

ties that may attend the discrimination between the innocent and

the noxious trade, and the rule has been introduced into the

maritime law of this country (a).

Colonial Trade of the Enemy.—The next mode in which a

hostile character may be impressed, according to the doctrine of

the English courts, is by dealing in those branches of commerce

which were confined, in time of peace, to the subjects of the

enemy. There can be no doubt, that a special license, granted

by a belligerent to a neutral vessel, to trade to her colony, with

all the privileges of a native vessel, in those branches of com-

merce which were before confined to native subjects, would war-

rant the presumption that such vessel was adopted and naturalized,,

or that such permission was granted in fraud of the belligerent

right of capture, and the property so covered may reasonably be

regarded as enemy's property.* This was the doctrine in the

case of Bet^ens v. Rucker, as early as 1760 (6). But the English

rules goes further, and it annexes a hostile character, and the

penal consequences of confiscation, to the ship and cargo of a

(a) The Portland, 3 Rob. Rep. 41. The Herman. 4 Rob. Rep. 228. The
Jonge Classina, .'5 Rob. Rep. 297. The San Jose Indiano, 2 Gall. Rep. 268.

(ft) 1 Wvi. Blacks. Rep. 313.
' Davis, Internat. Law, p. 273; Halleck, Internal. Law, Chap. XXI. g 14;

Pliillimore, Internat. Law, iii. pp. 727, 728; Wheaton, Internat. Law, Pt.
IV. Chap. 1, ? 20; Woolsey, Introduction to Internat. Law, §168; The
Francis, 1 Gallison, 618 (1813).

* For furtlier discussion «f the effect of sailing under a belligerent's
license, see post, pp. 85, 163—165.
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neutral engaged in the colonial or coasting trade of the enemy,

not open to foreigners in time of peace, but confined to native

subjects by the fundamental regulations of the state. This pro-

hibition stands upon two grounds: 1st. That if the coasting or

colonial trade reserved by the permanent policy of a nation to its

own subjects and vessels, be opened to neutrals during war, the

act proceeds from the pressure of the naval force of the enemy,

and to obtain relief from that pressure. The neutral who inter-

poses to relieve the belligerent, under such circumstances,

*rescues him from the condition to which the arms of his [ *S2]

enemy had reduced hjm, restores to him those resources

which had been wrested from him by the arms of his adversary,

and deprives that adversary of the advantages which successful

war had given him. This the opposing belligerent pronounces a

departure from neutrality, and an interference in the war, to his

prejudice. 2d. If the trade be not opened by law, the neutral

employed in a trade reserved by the enemy to his own vessels,

identifies himself with that enemy, and assumes his character.

These principles first became a subject of interesting discussion

in the war of 1756, and they are generally known in England,

and in this country, by the appellation of the rule of 1756; but

the rule is said to have been asserted before that period.

Rule of 1756.—In the letter of Puflfendorf toGroningius, pub-

lished in 1701 («), he says that the English and the Dutch were

willing to leave to neutrals the commerce they were accustomed

to carry on in time of peace, but were not willing to allow them to

avail themselves of the war to augment it, to the prejudice of the

English and the Dutch. The French ordina\ices of 1704 and

1744 (6), have been considered as founded upon the basis of the

same rule, and regulations are made to enforce it, and to preserve

to neutrals the same trade which they had been accustomed to

enjoy in peace, and to prohibit them from engaging in the colonial

trade of the enemy. There is some evidence, also, that in the

reign of Charles II. neutral vessels were considered, both by Eng-
land and Holland, to be liable to capture and condemnation, for

being concerned in the coasting trade of the enemy. The Dutch,

at that day, contended for this neutral exclusion, on the authority

of general reasoning and the practice of nations; and the same

(a) Pitff. Droit des Gens, par Barbeyrac, tome ii. 558.
(b) 2 Valin'3 Cam. 248, 250.
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rule is said to have been asserted ia the English courts, in the

war of 1741, and the exclusion of neutral vessels from the coast-

ing trade of the enemy, was declared to stand upon

[
* 83 ] * the law of nations (a). But it was in the war of 1756,

that the rule awakened general and earnest attention.

Mr. Jenkinson, in his "Discourse on the conduct of Great Britain

in respect to neutral nations," written in 1757, considered it to be

unjust and illegal for neutrals to avail themselves of the pressure

of war, to engage in a new species of traffic, not permitted in

peace, and which the necessities of one belligerent obliged him to

grant, to the detriment, or perhaps to the destruction of the

other (6). On the other hand, Hubner, who published his trea-

tise (c) in 1759, is of opinion that neutrals may avail themselves

of this advantage presented by the war, though he admits the law-

fulness of the trade to be a question of some uncertainty.

Thus seemed to stand the authority of the rule of 1756 (d),

when it was revived and brought into operation by England, in

the war of 1793, and again upon the renewal of war in 1803. The

rule was enforced by her, under occasional relaxations, during the

long course of the wars arising out of the French revolution, and

it was frequently vindicated by Sir William Scott, in the course

of his judicial decisions, with his customary ability and persua-

sive manner, as a rule founded in natural justice, and the estab-

lished jurisprudence of nations (e). On the other hand, the gov-

ernment of the United States constantly and earnestly protested

against the legality of the rule, to the extent claimed by Great

Britain; and they insisted, in their diplomatic intercourse,

[ *84 ] that the *rule was an attempt to establish "a new prin-

ciple of the law of nations," and one which subverted

"many other principles of great importance, which have heretofore

been held sacred among nations." They insisted, that neutrals

were of right entitled "to trade, with the exceptions of blockades

(a) 6 Rob. Rep. 74, note, and 252, note.
(b) In the British memorial, addressed to the Deputies of the States Gen-

eral of Holland, December 22d, 1758, the injustice of neutrals in assuming
the enemy's carrying trade was urged, and it was declared that their htf/h

mightinaises Ivad never suffered such a trade, and that it had been opjwsed in all

countries in like circumstances.
(c) De la Sav<ie des Batimais Ncutres.
(d) It stood upon loose grounds, in point of official authority, according to

the able examination of the documentary evidence of the rule, given in a note
to the first volume of Mr. WTwaton^n Reports, app. note 3.

(e) The Immanuel, 2 Bob. Adm. Rep. 18G, and Rob. Rep. passim.
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and contrabands, to and between all ports of the enemy, and in a31

articles, althoagh the trade should not have been opened to them

in time of peace" (a). It was considered to be the right of every

independent power to treat, in time of peace, with every other na-

tion, for leave to trade with its colonies, and to enter into any

trade, whether new or old, that was not of itself illegal, and a

violation of neutrality. One state had nothing to do with the cir-

cumstances or motives which induced another nation to open her

ports. The trade must have a direct reference to the hostile efforts

of the belligerents, Jike dealing in contraband, in order to render

it a breach of neutrality. The'rule of 1756, especially in respect

to colonial trade, has also been attacked and defended by writers

in this country, with ability and learning: and though the rule

wonld seem to have received the very general approbation of

British lawyers and statesmen, yet it was not exempted from

severe criticism, even in distinguished publications in that country.

The principle of the rule of 1756 may, therefore, very fairly be

considered as one unsettled and doubtful, and open to future and

vexed discussion. The Chief Justice of the United States, in the

case of the Commercen (6), alluded to the rule, but purposely

avoided expressing any opinion on the correctness of the princi-

ple. It is very possible, that if the United States should hereafter

attain that elevation of maritime power and influence, which

their rapid growth and great resources seem to indicate,

* and which shall prove sufficient to render it expedient [
* 85 ]

for her maritime enemy (if any such enemy shall ever

exist) to open all his domestic trade to enterprising neutrals, we
might be iriduced to feel more sensibly than we have hitherto

done, ttie weight of the arguments of the foreign jurists in favour

of the policy and equity of the rule (c).'

(«) 3Ir. Monroe's Letter to Lord MuJgrave, of September 23tl, 1805. and Mr.
Madison^s Letter to Messrs. Monroe and Pinckney, dated May 11th, 1806.

(b) 1 MTieaton, 396.

(c) On the subject ofneutral trade between the colony and the mother coun-
try of a belligerent power, it was a question discussed in the English admi-
ralty, in the case of TTie Polly, (1300. j whether the fact of a cargo consisting
of Spanish colonial produce, imported from the Havannah in an American
ship to the United States, and after being landed and duties paid, re-exported
in the same vessel to Spain, was sufficient to bre^k the continuity of the
voyage, from the enemy's colony to the mother country, and legalize the trade
by the mere transhipment in the United States. Sir William Scott, in that

' The rule above discussed originated at a time when each mother country
strove to reserve to herself the monopoly of trading to her colonies. It was
first brought prominently forward in 1756, under circumstances ofastruggle
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Sailing under Foreig'nFlag.—Sailing under the flag and pass

of an enemy, is another mode by which a hostile character may
be affixed to property; for if a neutral vessel enjoys the privileges

of a foreign character, she must expect, at the same time,

to be subject to the inconveniences attaching to that character.

This rule is necessary to prevent the fraudulent mask of enemy's

property. But a distinction is made, in the English cases, be-

tween the ship and the cargo. Some countries have gone so far

as to make the flag and pass of the ship conclusive on the cargo

also; but the English courts have never carried the principle to

that extent, as to cargoes laden before the war. The English

rule is, to hold the ship bound by the character imposed upon it

by the authority of the government from which all the documents

issue. But goods which have no such dependence upon the au-

thority of the state, may be differently considered; and if the

cargo be laden in time of peace, though documented as foreign

property in the same manner as the ship, the sailing under a for-

case, thought that landing the goods and paying the dnties was a sufficient

test of the bona fides oi' the transaction. 2 Bob. Adm. Rep. 361. But after-

wards, in the cases of the Essex and the Maria, (5 Ibid. 36.>, 369,) it was held
that merely touching at the neutral port and paying a nominal duty was a
mere evasion, and not sufficient to exempt the voyage from the charge of a
direct, continued, and unlawful trade between the mother country and the
CDlony of the enemy. It is understood that the English and American com-
missioners at Lf)ndon, in 1806, come to an understanding as to the proper
and defined test of a bona fide importation of cargo into the common stock of
the country, and as to the difference between a continuous and an interrupted
voyage. But the treaty so agreed on was withheld by President Jefferson

from the Senate of the United States and never ratified. The doctrine of the
English admiralty is just and reasonable on the assumption of the British
rule, that a direct trade by neutrals, between the mother country and the
colonies of her enemy, and not allowed in time of peace, is by the law of na-
tions unlawful. But if that rule be not well founded, all the qualifications
of it do not help it.

between Great Britain and France, wherein the latter power, suffering de-
struction of her colonial trade, sought to transfer it to the Dutch, who then
were neutral, by granting them, to the exclusion of all other nentrals, special
licenses to carry it on. In such a case, undoubtedly, there is that assistance
t ) a belligerent, and that identification with it, which justifies confiscation
(;f a neutral's ships. But Great Britain has endeavored to ext-end the rule
to cases in which neutrals in general, and without special license, are, in time
oi war, admitted to a belligerent's coasting and colonial trade from which
they were excluded in time of peace. The endeavor to so extend the rule
has ever been strenuou.sly opposed by the United States. At present the
question seems more likely to be eliminated than decided. Freedom oftrade
in peace, and in war, allowing to free ships the freedom of their cargoes, tend,
so far as establi.shed, to render the rule of MnG inapplicable. Wheaton, In-
lernat. Law, Pt. IV. Chap. III. 2 27; Woolsey, Introduction to Internat.
Law, §185.
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eign flag and pass has not been held conclusive as to the cargo (a).

The doctrine of the courts in this country has been very strict

on this point, and it has been frequently decided, that sail-

ino" under the license and passport of protection of the enemy, in

furtherance of his views and interests, was, without regard to the

object of the voyage, or the port of destination, such an act of

illegality as subjected both ship and cargo to confisca-

tion as prize of war (b). The *federal courts placed the [*S6 ]

objection to these licenses on the ground of a pacific deal-

incr with the enemy, and as amounting to a contract that the party

to whom the license is given, should, for that voyage, withdraw

himself from the war, and enjoy the repose and blessings of

peace. The illegality of such an intercourse was strongly con-

demned; and it was held, that the moment the vessel sailed on a

voyage, with an enemy's license on board, the offence was irre-

vocably committed and consummated, and that the delictum was

not done away even by the termination of the voyage, but the

vessel and cargo might be seized after arrival in a port of the

United States, and condemned as lawful prize.*"

Property in Transitu.— Having thus considered the principal

circumstances which have been held by the courts of international

law, to impress a hostile character upon commerce, it may be

here observed, that property which has a hostile character at the

commencement of the voyage, cannot change that character by

assignment, while it is in transitu, so as to protect it from cap-

ture. This would lead to fraudulent contrivances, to protect the

property from capture, by colourable assignments to neutrals.

During peace, a transfer in transitu may be made, but when war

is existing or impending, the belligerent rule applies, and the

ownership of the property [which was hostile at the commence-

ment of the voyage] is deemed to continue as it was at the time

of the shipment, until actual delivery. This illegality of transfer,

daring, or in contemplation of war, is for the sake of the bellig-

erent right, and to prevent secret transfers from the enemy to

neutrals, in fraud of that right, and upon conditions and reser-

{a) The Elizabeth, 5 Rcb. Rep. 2. The Vreede Scholtys, cited in the note
to 5 Rob. Rej). 5.

(ft) The Julia. 8 CrancTi. 181. The Aurora, Ih. 20.3. The Hiram, Ih. 444.

The Ariadne, 2 Wheaion, 143. The Caledonia, 4 Wheaton, 100.
'" This subject was begun ante, on p. 81, jmd will be found continaed jws^,

pp. 163—165.
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vations "which it might be impossible to detect (a). So, property

shipped from a neutral to the enemy's country, under a contract

to become the property of the enemy on arrival, may be taken in

transitu as enemy's property; for capture is considered as deliv-

ery. The captor, by the rights of war, stands in the place

[ * 87 ] of the enemy (6). The prize courts will *not allow a neu-

tral [consignor] and belligerent [consignee,"] by a special

agreement, to change the ordinary rule of peace, by which goods

ordered and delivered to the master, are considered as delivered

to the consignee. All such agreements are held to be construct-

ively fraudulent, and if they could operate, they would go to

cover all belligerent property, while passing between a bellige-

rent and a neutral country, since the risk of capture would be

laid alternately on the consignor or consignee, as the neutral factor

should happen to stand in the one or the other of those relations.

These principles of the English admiralty have been explicity

recognized and acted upon by the prize courts in this country.

The great principles of national law were held to require, that,

in war, enemy's property should not change its hostile character

in transitu; and that no secret liens, no future elections, no pri-

vate contracts looking to future events, should be able to cover

private property while sailing on the ocean (c). Captors disre-

gard all equitable liens on enemy's property, and lay their hands

on the gross tangible property, and rely on the simple title in the

name and possession of the enemy. If they were to open the

door to equitable claims, there would be no end to discussion and

imposition, and the simplicity and celerity of proceedings in prize

courts would be lost (d). All reservations of risk to the neutral

consignors, in order to protect belligerent consignees, are held

(a) Vrow Margaretha, 1 Rob. Bep. 3.'56. Jan Frederick, 5 Rob. Rep. 128.

See also, 1 Rob. Rep. 1. 101. 122. 2 Rob. Rep. 137. 1 Rob. Rep. 16, note.

4 Rob. Rep. 32.

(ft) The Anna Catharina, 4 Rob. Rep. 107. The Sally Griffiths, 3 Rob. Rep.

300, in notis,

(c) The Frances, 1 GalJison, 445. 8 Oranch, 335. 359. S. C.

{d) The Josephine, 4 Rob. Rep. 25. The Tobago, 5 lb. 218. The Marianna,
6 lb. 24. And the American cases nbi supra. It is the general rule and prac-

tice in the admiralty on questions depending upon title to vessels, to look to

the legal title, without taking notice of equitable claims. The Sisters, 5
Rob. Adm. 155. The Valiant, English Adm. July, 1839.
" When the consignor is belligerent, and the consignee is neutral, a reser-

vation of the right of property by the former is recognized, and the property
condemned as his. The Francis, 1 GaU. 445, 447, 448 (1813); The St. Jose
Indiano, 1 Wheat. 208, 215 (1816).
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to be fraudulent, and these numerous and strict rules of the mar-

itime jurisprudence of the prize courts, are intended to uphold

the rights of lawful maritime capture, and to prevent frauds, and

preserve candour and good faith in the intercourse between bel-

ligerents and neutrals. The modern eases contain numerous and

striking instances of the acuteness of the captors in tracking out

deceit, and of the dexterity of the claimants in eluding investi-

gation.
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* LECTURE V.

OF THE RIGHTS OF BELLIGERENT NATIONS IN RELATION TO
EACH OTHER.

The end of war is t procure by force the justice which cannot

otherwise be obtained; and the law of nations allows the means

requisite to the end. The persons and property of the enemy

may be attacked, and captured, or destroyed, when necessary to

procure reparation or security. There is no limitation to the

career of violence and destruction, if we follow the earlier writers

on this subject, who have paid too much deference to the violent

maxims and practices of the ancients, and the usages of the

Gothic ages. They have considered a state of war as a dissolution

of all moral ties, and a license for every kind of disorder and in-

temperate fierceness. An enemy was regarded as a criminal and

an outlaw, who had forfeited his rights, and whose life, liberty, and

property, lay at the mercy of the conqueror. Every thing done

against an enemy was held to be lawful. He might be destroyed,

though unarmed and defenceless. Fraud might be employed as

well as force, and force without any regard to the means (a). But

these barbarous rights of war have been questioned, and checked,

in the progress of civilization. Public opinion, as it becomes en-

lightened and refined, condemns all cruelty, and all wanton de-

struction of life and property, as equally useless and injurious
;

and it controls the violence of war by the energy and severity of

its reproaches.

Ancient Rules of War Condemned.—Grotius, even in op-

position to many of his own authorities, and under a due sense of

the obligations of religion and humanity, placed bounds to the

ravages of war, and mentioned that many things were not fit and

commendable, though they might be strictly lawful; and that the

law of nature forbade what the law of nations (meaning thereby

(a) Grotius, b. 3. ch. 4 and 5. Puff. lib. 2. ch. 16. sec. 6. Bynk. Q. J. Pub-
b. 1. ch. 1, 2, 3. Burlatnaqui, part 4. ch. 5.
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the practice of nations) tolerated- He held, that.the law of nations

prohibited the use of poisoned arms, or the employment of assas-

sins, or violence to women, or to the dead, or making slaves of

prisoners (a), and the moderation which he inculcated, had a visi-

ble influence upon the sentiments and manners of Europe. "Under

the sanction of his great authority, men began to entertain more

enlarged views of national policy, and to consider a mild and

temperate exercise of the rights of war, to be dictated by an en-

lightened self-interest, as well as by the precepts of Christianity.

And, notwithstanding some subsequent writers, as Bynkershoeck

and Wolfius, restored war to all its horrors, by allowing the use

of poison, and other ilJict arms, yet such rules became abhorrent

to the cultivated reason and growing humanity of the Christian

nations. Montesquieu insisted (6), that the laws of war gave no

other power over a captive than to keep him safely, and that all

unnecessary rigour was condemned by the reason and conscience

of mankind. Rutherforth (c) has spoken to the same effect, and

Martens (d) enumerates several modes of war, and species of arms,

as being now held unlawful by the laws of war. Yattel (e) has

entered largely into the subject, and he argues with great strength

of reason and eloquence, against all unnecessary cruelty, all base

revenge, and all mean and perfidious warfare; and he recommends

his benevolent doctrines by the precepts of exalted ethics and

sound policy, and by illustrations drawn from some of the most

pathetic and illustrious examples.

Plunder on Land.—There is a marked difference in the rights

of war carried on by land and at sea. The object of a maritime

war is the destruction of the enemy's commerce and navigation,

in order to weaken and destroy the foundations of his naval power.

The capture or destruction of private property is essential to that

end, and it is allowed in maritime wars by the law and practice

of nations. But there are great limitations imposed upon the

operations of war by land, though depredations upon private

property, and despoiling and plundering the enemy's territory,

are still too prevalent, especially when the war is assisted by ir-

regulars. Such conduct has been condemned in all ages by the

(a) B. 3. ch. 4, 5. 7.

(b) Esprit des Loix, b. 15. ch, 2.

(c) Imt. b. 2. ch. 9.

(d) Sunnnary, b. 8. ch. 3. sec 3.

(e) B. 3. ch. 8.
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•wise and virtnous, and it is usually severely punished by those

commanders of disciplined troops who have studied war as a

science, and are animated by a sense of duty or the love of fame.

We may infer the opinion of Xenophon on this subject, (and he

was a warrior as well as a philosopher,) when he states, in the

Cyropoedia (a), that Cyrus of Persia gave orders to his army,

when marching upon the enemy's border's, not to disturb the

cultivators of the soil; and there have been such ordinances in

modern times for the protection of innocent and pacific

[*92 ] pursuits (6). Vattel condemns *very strongly the spoli-

ation of a country without palpable necessity; and he

speaks with a just indignation of the burning of the Palatinate

by Turenne, under the cruel instructions of Louvois, the war

(a) Lib. 5.

(b) 1 Emerigon des Ass. 129, 130. 457, refers to ordinances of France and
Holland, in favour of protection to fishermen; and to the like effect was the
order of the British government in 1810, Ibr abstaining from hostilities

against the inhabitants of the Feroe islands, and Iceland. The American
commissioners, (John Adams, Benjamin Franklin, and Thomas Jefferson,)

in 1784, submitted to the Prussian minister, a projKJsition to improve the
laws of war, by a mutual .stipulation not to molest non-combatants, as culti-

vators of the earth, fishermen, merchants and traders in unarmed ships, and
artists and mechanics inhabiting and working in open towns. These restric-

tions on the rights of war were inserted in a treaty between the United
States and Prussia, in 1785. (See post, p. 98.) General Brune stated to the
Duke of York, in October, 1799, when an armistice in Holland was negotiat-

ing, that it the latter should cause the dikes to be destroyed, and the
country to be inundated, when not useful to his own army, or detrimental
to the enemy's it would be contrary to the laws of war, and must draw
upon him the reprobation of all Europe, and of his own nation. Nay, even
the obstinate defence of a town, if it partake of the cliaracter of a mercan-
tile place, rather than a fortress of strength, has been alleged to be contrary
to the laws of war. (See the correspondence between General Laudohn and
the governor of Breslau, in 1760. Dodsley^s Ann. Reg. 1760.) So, the de-
struction of the forts and warlike stores of the besieged in the post of Al-
meida, by the French commander, when he abandoned it with his garrison

by night, in 1811, is declared by General Sarazin, in his history of the Pen-
insular war, to have been an act ofwantonness which justly placed him with-
out the pale of civilized warfare. When a Russian army, under the command
of Ck)unt Diebitsch, had penetrated through the pa.sses of the Balkin to the
plains of Romelia, in the summer of 1829, the Russian commander gave a
bright example of the mitigated rules of modern warfare, for he assured the
Mussulmen that they should be entirely safe in their persons and property,
and in the exercise of their religion; and that the Mus.sulman authorities in
the cities, towns, and villages might continue in the exerci.se of their civil

administration for the protection of person and property. The inhabitants
were required to give up their arms, as a deposit, to be restored on the re-

turn of peace, and in every other respect they were to enjoy their property
and pacific pursuits as formerly. This protection and full security to the
persons and property of the peaceable inhabitants of conquered towns and
provinces, are according to the doctrine and declared practice of modem
civilized nations. (Sec Dodskt/'s Ann. Beg. 1772, p. 37.)
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minister of Loois XIV (a). The general usage now is, not to

touch private property upon land, without making compensation,

unless in special cases, dictated by the necessary operations of

war, or when captured in places carried by storm, and which re-

pelled all the overtures for a capitulation. Contributions are

sometimes levied upon a conquered country, in lieu of confiscation

of property, and as some indemnity for the expenses of main-

taining order, and affording protection.* If the conqueror goes

beyond these limits wantonly, or when it is not clearly indis-

pensable to the just purposes of war, and seizes

* private property of pacific persons for the sake of [
* 93 J

gain, and destroys private dwellings, or public edifices,

devoted to civil purposes only; or makes war upon monuments of

art, and models of taste, he violates the modern usages of war,

and is sure to meet with indignant resentment, and to be held up

to the general scorn and detestation of the world (6).

Law of Retaliation.—Cruelty to prisoners, and barbarous

destruction of private property, will provoke the enemy to severe

retaliation upon the innocent. Retaliation is said by Ruther-

forth (c), not. to be a justifiable cause for putting innocent

(o) Vattel, b. 3. ch. 9. sec. 167.

{b) Vattel, b. 3. ch. 9. sec. 168. In the case of the Mnrquia de Somemeles,
[Stewart's Vlce-Adm. Rep. 482.) the enlightened judge of the rice-admiralty
court at Halifax, restored to the Academy of Arts in Philadelphia, a case of
Italian paintings and prints captured by a British vessel in the war of 1812,
on their passijge to the United States; and he did it. ''in conformity to the
law of nations, as practiced by all civilizetl countries," and because "' the
arts and sciences are admitted to form an exception to the severe rights of
warfare." Works of art and taste as in painting and sculpture have, by the
modern law of nations, been held sacred in war, and not deemed lawful
spoils of conquest. When Frederick II. of Prussia took jxjssession of Dres-
den as conqueror in 1756. he respected the valuable picture gallery, cabinets
and mu.senms of that capital, as not falling within the rights of a conqueror.
But Bonaparte, in 1796, compelled the Italian states and princes, including
the pope, to surrender their choicest pictures and works of art to be trans-
ported to Paris. The chef d'antrrc* of art of the Dutch and Flemish Schools,
and in Prussia, were acquired by France in the same violent way. This pro-
ceeding is severely condemned by distinguished historians, as an abuse of
•the power of conquest, and a species of military contribution contrary
to the usages of modem civilized warfare. Ani.oon''s History of Europe, vol.

3. 42. Sir Walter Scott'f Life ofNapoUon, vol. 3. 58—68.
(c) Inst b. 2. ch. 9.

' In our war with Mexico, General Taylor was first instructed to take
priv.ite property only upon purchase at a fair price; but subsequently he was
instructed to levy contributions upon the enemy, if by that means he could
supply his forces. Likewise during the late rebellion, federal generals in
the field were authorized to take, for military purposes, the enemy's private
property, giving therefor receipts, jwyable at the end of the war, on proof
of loyalty.

8 VOL. I. KENT. 113
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prisoners or hostages to death ; for no individual is chargeable, by

the law of nations, with the guilt of a personal crime, merely be-

cause the community of which he is a member, is guilty. He is

only responsible as a member of the state, in his property, for

reparation in damages for the acts of others; and it is on this

principle, that, by the law of nations, private property may be

taken and appropriated in war. Retaliation, to be just, ought to

be confined to the guilty individuals, who may have committed

some enormous violation of public law. On this subject of re-

taliation, Professor Martens is not so strict (a). While he admits

that the life of an innocent man cannot be taken, unless in extra-

ordinary cases, he declares that cases will sometimes occur, when
the established usages of war are violated, and there are no other

means, except the influence of retaliation, of restraining the

enemy from further excesses. Vattel speaks of retaliation

[ * 94 ] as *a sad extremity, and it is frequently threatened with-

out being put in execution, and, probably, without the in-

tention to do it, and in hopes that fear will operate to restrain

the enemy. Instances of resolutions to retaliate on innocent

prisoners of war, occurred in this country during 'the revolution-

ary war, as well as during the war of 1812; but there was no in-

stance in which retaliation, beyond the measure of severe confine-

ment, took place in respect to prisoners of war (b).

Although a state of war puts all the subjects of the one nation

in a state of hostility with those of the other, yet, by the cus-

tomary law of Europe, every individual is not allowed to fall upon

the enemy. If subjects confine themselves to simple defence,

they are to be considered as acting under the presumed order of

the state, and are entitled to be treated by the adversary as law-

ful enemies, and the captures which they make in such a case,

are allowed to be lawful prize. But they cannot [as banded

marauders] engage [upon land ^ ] in offensive hostilities, with-

out the express permission of their sovereign; and if they [so

engage when they] have not a regular commission, as evidence

of that consent, they run the hazard of being treated by the

(a) Summary of the Law of Nations, b. R. ch. 1. sec. 3, note.
(ft) Joumals of Congresn under the Confederation, vol. ii. p. '315. vol. vii. p.

9 and 147.—vol. viii. p. 10. Britkh Orders in Canada of Ociohrr 27th, and
Decemhcr 12/A, 1813, and PresidenVs Message to Congress of December 7th, 1813,

and of October 28th, 1814.
« Wheaton, Internal. Law, Pt. IV. Chap II, ^ 8.
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enemy as lawless banditti, not entitled- to the protection of the

miticrated mles of modern warfare (a).

It was the received opinion in ancient Kome, in the times of

Cato and Cicero (6), that one who was not regularly enrolled as

a soldier, coald not lawfully kill an enemy. But the law of Solon,

by which individuals were permitted to form associations for

plunder, was afterwards introduced into the Roman law, and has

been transmitted to us as part of their system (c). During the

lawless confusion of the feudal ages, the right of making reprisals

was claimed, and exercised, without a public commission.

Commission to Cruise Necessary.—It was not until the

fifteenth century that commissions were held necessary', and were

issued to private subjects in time of war, and that subjects were

forbidden to fit out vessels to cruise against enemies without

license. There were ordinances in Germany, France, Spain, and

England, to that effect (d). It is now the practice of maritime

states to make use of the voluntary aid of individuals against

their enemies, as auxiliary to the public force; and Bynkershoeck

says, that the Dutch formerly employed no vessels of war but

such as were owned by private persons, and to whom the govern-

ment allowed a proportion of the captured property, as well as

indemnity from the public treasury. Vessels are now fitted out

and equipped by private adventurers, at their own expense, to

cruise against the commerce of the enemy. They are duly com-

missioned, and it is said not to be lawful to cruise without a re-

gular commission (e). Sir Matthew Hale held it to be depreda-

tion in a subject to attack the enemy's vessels, except in his own
defence, without a commission (/). The subject has been re-

peatedly discussed in the Supreme Court of the United States (g),

and the doctrine of the law of nations is considered to be, that

private citizens cannot acquire a title to hostile property, unless

ia) Bijnk. Q. J. Pub. ch. 20. Vattel, b. 3. ch. 15. sec. 226. Journals of Con-
greas, vol. vii. 187. Martens, b. 8. cb. 3. sec. 2.

(h) DeOfT. b. 1. ch. 11.

(c) Dig. 47. 22. 4. Bynk. Q. J. Pub. b. 1. ch. IS.

(d) Code des Prizes, tome i. p. 1. Martens on Privateers, p. 18. Robinson's
Collectanea Maritima, p. 21.

(f) Bynk. ub. sup. Martens, b. 8. oh. 3. sec. 2. Judge Croke, in the case
of the Curlew, Stetcarf\s Vice-Adm. Rep. 326.

(f) Harg. Lave T. 245. 246. 247.

{g) Brown r. United States, >* Craneh, 132—135. The Nereide, 9 Craruh.
449. The Dos Hermanos, 2 Wheaton, 76, and 10 Wheafon, 306. The Amiable
Isabella, 6 Wkeaion, 1. >
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seized tinder a commissioQ, but they may still lawfully seize hostile

property in their own defence. If [assuming the offensive on

the high seas^] they depredate upon the enemy with-

[*96] out * a commission, they act upon their peril, and

are- liable to be punished by their own sovereign; but the

enemy are not warranted to consider them as criminals, and, as

respects the enemy, they violate no rights by capture.

Such hostilities, without a commission, are, however, contrary

to usage, and exceedingly irregular and dangerous; and they

would probably expose the party to the unchecked severity of the

enemy, but they are not acts of piracy unless committed in time

of peace. Vattel, indeed, says (a), that private ships of war,

without a regular commission, are not entitled to be treated like

captures made in a formal war. The observation is rather loose,

"and the weight of authority undoubtedly is that non-commissioned

vessels of a belligerent nation may at all times capture hostile

ships, without being deemed, by the law of nations, pirates. They

are lawful combatants, but they have no interest in the prizes

they may take, and the property will remain subject to condem-

nation in favour of the government of the captor, as droits of the

admiralty. It is said, however, that, in the United States, the

property is not strictly and technically condemned upon that

principle, but jure reipubliccB; and it is the settled law of the

United States, that all captures made by non-commissioned cap-

tors, are made for the government (6).*

Privateering.—In order to encourage privateering, it is usual

to allow the owners of private armed vessels to appropriate to

themselves the property, or a large portion of the property they

may capture; and to afford them, and the crews, other

[*97] facilities * and rewards for honourable and successful

efforts. This depends upon the municipal regulations of

.each particular power, and as a necessary precaution against

(a) B. 3. ch. 15. sec. 226.

(ft) Com. Dig. tit. Admiralty, E. 3. 2 Wood Lee. 432, The Geoniiana. 1

Dodson's Adm. Rep. 397. The Brig Joseph, 1 Gall. Rep. 545. The Dos Her-
manns, 10 Whcaion, 306. The American commissioners at the court of France,

in 1778, {Benjamin Franklin, Arthur Lee, and John Adams,) in a letter to the

French government, laid down accurately and with precision, the law in the

text as to captures of enemy's property without a commis.sion. Diplomatic

Correspondence, by J. Sparks, vol. i. 443.
» Wheat<»n, Internat. Law, Pt. IV. Chap. II. ? 9.

* See conclusion of Judge Story in the Cargo of the Ship Emulous, 1 Gall.

563, 570 (1813).
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abuse, the owners of privateers are required, by the ordinances

of the commercial states, to give adequate security that they will

conduct the cruise according to the laws and usages of war, and

the instructions of the government, and that they will regard the

rights of neutrals, and bring their prizes in for adjudication.

These checks are essential to the character and safety of mari-

time nations (a). Privateering, under all the restrictions which

have be^n adopted, is very liable to abuse. The object is not

fame or chivalric warfare, but plunder and profit. The discipline

of the crews is not apt to be of the highest order, and privateers

are often guilty of enormous excesses, and become the scourge of

neutral commerce (6). They are sometimes manned and offi-

cered by foreigners, having no permanent connexion with the

country, or interest in its cause. This was a complaint made by

the United States in 1819, in relation to irregiilarities and acts

of atrocity, committed by private armed vessels sailing under the

flag of Buenos Ayres (c). Under the best regulations, the busi-

ness tends strongly to blunt the sense of private right, and to

nourish a lawless and fierce spirit of rapacity. Efforts

have been made, from time to time, to abolish *the prac- [ * 98 ]

tice. In the treaty of amity and commerce between

Prussia and the United States, in 1785, it was stipulated that in

case of war, neither party should grant commissions to any pri-

vate armed vessels to attack the commerce of the other. But the

spirit and policy of maritime warfare will not permit such gen-

erous provisions to prevail. That provision was not renewed

with the renewal of the treaty. A similar attempt to put an end

to the practice was made in the agreement between Sweden and

Holland, in 1675, but the agreement was not performed. The
French legislature, soon after the breaking out of the war with

Austria, in 179*2, passed a decree for the total suppression of

privateering, but that was a transitory act, and it was soon swept

(a) Bynk. Q. J. Pub. ch. 19. Journals of Congress, 1776, vol. li. 102. 114
Acts of Congress of June 26th. 1812, ch. 107, and April 20th. 1818, ch. a3. sec.

10. President's instructions to private armed vessels, 2 Wheaton. app. p. 80
Danish instructions of March 10th, 1810. HalVs L. J. vol. iv. 263 and app,
to 5 Wheaton. 91. VaUel, b. 3. ch. 15. sec. 229. Martens' Summ. 289. 290,
note. Ord. of Buenos Ayres. May^ 1817, is app. to 4 IVheaton, 28. Digest
of the code of British instructions, app. to 5 mieaton. 129.

(b) Reports of the United States^ Secretary of State, March 2d, 1794, and June
21 8<, 1797.

(c) Mr. Adams' Letter of \st January, 1819, to Mr. De Forest, and his Official

Beport of 28<A January, 1819.
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away in the tempest of the revolution. The efforts to stop the

practice have been very feeble and fruitless, notwithstanding that

enlightened and enlarged considerations of national policy have

shown it to be for the general benefit of mankind, to surrender

the licentious practice, and to obstruct,' as little as possible, the

freedom and security of commercial intercourse among the

nations (a).

Damages for Illegal Acts.—It has been a question, whether

the owners and officers of private armed vessels were liable, in

damages, for illegal conduct beyond the amount of the security

given. Bynkershoeck (6) has discussed this point quite at large,

and he concludes that the owner, master, and sureties, are jointly

and severally liable, in solido, for the damages incurred; and that

the master and owners are liable to the whole extent of the in-

jury, though it may exceed the value of the privateer and her

equipment, and the sureties are bound only to the amount of the

sums for which they become bound. This rule is liable

[*99j to the modifications of municipal regulations, * and

though the French law of prize was formerly the same as

the rule laid down by Bynkershoeck, yet the new commercial code

of France (c) exempts the owners of private armed vessels in

time of war, from responsibility for trespasses at sea, beyond the

amount of the security they may have given, unless they were ac-

compliceB in the tort. The English statute of 7 Geo. II. c. 15, is

to the same effect, in respect to embezzlements in the merchants'

servitje. It limits the responsibility to the amount of the vessel

and freight, but it does not apply to privateers in time of war
;

and where there is no positive local law on the subject, (and there

is none with us,) the general principle is, that the liability is com-

mensurate with the injury. This was the rule, as declared by the

(a) 1 Emerigon dea Asa. 129—132. 457. Mahh/s Droit Public, ch. 12. sec. 1.

Edinburgh Review, vol. viii. p. 13—15. North American Review, N. S. vol. ii.

p. 166. During the war between the United States and Great Britain, the
legislature ofNew York went so far as to pass an act to encourage privateering

associations, by authorizing any five or more persons, who should be desirouj

to form a company for the purpose of annoying the enemy and their com-
merce, by means of private armed vessels, to sign and file a certificate stat-

ing the name of the company and its stock, &c., and that they and their suc-

ce&sors should thereupon be a body politic and corporate, with the ordinary
corporate powers. Laws N. Y. 38 sess. ch. 12. Oct. 21st, 1814.

(b) Q. J. Pub. b. 1. ch. 19.

(c) Code de Commerce, art. 217.
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Supreme Court of the United States, in Del Col v. Arnold (a),

and though that case has since been shaken as to other points (b),

it has not been disturbed as to the point before us. We may,

therefore, consider it to be a settled rule of law and equity, that

the measure or damages is the value of the property uDlawfully

injured or destroyed, ard that each individual owner is responsi-

ble for the entire damages, and not rateably pro tanto (c).

Vattel admits (d), that an individual may, with a safe con-

science, serve his country by fitting out privateers ; but he holds

it to be inexcusable and base, to take a commission from a

foreign prince, to prey upon the subjects of a state in amity

with his native country. The laws of the United

* States have made ample provision on this subject, and [
* 100 ]

they may be considered as in aflSrmanee of the law of

nations, and as prescribing specific punishment for acts which

were before unlawful (e). An act of Congress prohibits citizens

to accept, within the jurisdiction of the United States, a commis-

sion, or for any f>erson, not transiently within the United States,

to consent to be retained or enlisted, to serve a foreign state in

war, against a government in amity with us. It likewise pro-

hibits American citizens from being concerned, without the limits

of the United States, in fitting out, or otherwise assisting, any

private vessel of war, to cruise against the subjects of friendly

powers (/). Similar prohibitions are contained in the laws of

other countries {g) ; and the French ordinance of the marine of

(a) 3 Dallas, 333.

(6) 1 W^eaton, 259. 1 Paine's Rep. Ill, to the same point.

(c) The Karasan, 5 Rob. Rep. 291. The Anna Maria, 2 Wheaton, 327.
Bnt the owners of a privateer are not liable civilly beyond the security
given by law, and the loss of the vessel, for piratical acts committed by the
officers and crew of the privateer. They are only liable, by the maritime
law. for the conduct of the officers and crew, while in the execution of the busi-

ness of the cruise. Dias r. Privateer Revenge, 3 Wash. dr. Rep. 262. The
New York scheme (see uhi sup. ) of making privateering companies actual
corporations, or bodies jwlitic, would seem to exempt the members from the
personal respon-sibilitv ordinarily incident to the ownei-s of privateers.

id) B. 3, ch. 15, sec. 229.

(e) Talbot r. Jauson, 3 DaWo-s. 133. Brig Alerta ». Bias Moran, 9 OancA, 359.

if) Act of Congress of 20th April, 1818, ch. 83.

{g) See the Austrian Ordinance of Neutrality of August 7, 1803, art. 2, 3.

By the law of Plymouth Colony, in 16>i2, it was declared to be felony to com-
mit hostilities on the high seas, under the flag of any foreign power, upon
the subjects of another foreign power in amity with England. Bailies^ His-
torical Memoir, vol. ii. part 4, 'X>. The same acts were declared to be felony
by a lawof-the colony of New York, in 1699. Smithes edition of the laws of the
colony, vol. i. 25.
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1681, treated such acts as piratical. The better opinion is, that a

cruiser, furnished with commissions from two different powers, is

liable to be treated as a pirate ; for though the two powers may
be allies, yet one of them may be in amity with a state with whom
the other is at war (a). In the various treaties between the

powers of Europe in the two last centuries, and in the several

treaties between the United States and France, Holland, Sweden,

Prussia, Great Britain, Spain, Columbia, Chili, &c., it is declared,

that no subject or citizen of either nation shall accept a commis-

sion or letter of marque, to assist an enemy in hostilities against

the other, under pain of being treated as a pirate.

Prizes.—The right to all captures, vests primarily in the sove-

reign, and no individual can have any interest in a prize, whether

made by a public or private armed vessel, but what he

[
* 101 ] receives * under the grant of the state. This is a gen-

eral principle of public jurisprudence, hello parta cedunt

reipublicoe, and the distribution of the proceeds of prizes, depends

upon the regulations of each state, and unless the local laws have

otherwise provided, the prizes vest in the sovereign (b). But

the general practice under the laws and ordinances of the bellig-

erent governments is, to distribute the proceeds of captured pro-

perty, when duly passed upon, and condemned as prize, (and

whether captured by public or private commissioned vessels,)

among the captors, as a reward for bravery, and a stimulus to

exertion (c).

When a prize is taken at sea, it must be brought, with due care,

into some convenient port, for adjudication by a competent court;

though, strictly speaking, as between the belligerent parties, the

title passes, and is vested when the capture is complete, and that

was formerly held to be complete and perfect when the battle was

over, and the spes recuperandi was gone. Voet, in his commen-

taries upon the Pandects (d), and the authors he refers to, main-

tain with great strength, as Lord Mansfield observed in Goss v.

{a) Valines Com. tome ii. 23"), 236. Bynkcrahocck, ch. 17, and note by Du-
/miiccaM to his translation, p. 129. Sir L. Jenkins' Works, 714. See post, p.

1R8, 191.

ib) OroiitM, b. 3, ch. fi. Vattel, b. 3, ch. 9, sec. 164. The Elsebe. 5 Bob.

Hep. 173. Home v. Earl Camden, 2 H. Blacks Rep. ,533. At common law
the goods taken from an eneniv belonged to the captor. Finch's Law, 28,

178. 12 Mod. Rep. 135. 1 Wils. Rep. 213. See infra, p. 357.

(<•> Ix)rd Loughborongh, 1 H. Blacks. Bep. 189—191.
(</) Tome ii. p. 1155.
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Withers (a), that occupation of itself transferred the title to the

captor per solam occiipationem dominium prcedxE hostibus acquiri.

The question never arises but between the original owner and a

neutral purchasing from the captor, and between the original

owner and a recaptor. If a captured ship escapes from the captor,

or is retaken, or if the owner ransoms her, his property is thereby

revested. But if neither of these events happens, the question

as to the change of title is open to dispute, and many arbitrary

lines have been drawn, partly from policy, to prevent too

easy dispositions of the property to neutrals, * and partly [ * 102 ]

fiom equity, to extend the jiis postliminii in favour of

the owner. Grotius ( 6), and many other writers, and some ma-

rine ordinances, as those of Louis XIV. and of Congress during

the American war (c), made twenty-four hours quiet possession

by the enemy, the test of title by capture. Bynkershoeck (d)

says, that such a rule is repugnant to the laws and customs of

Holland, and he insists, that a firm possession, at any time, vests

the property in the captor, and that ships and goods brought infra

prcesidia, do most clearly change the property. But by the mod-

ern usage of nations, neither the twenty-four hours possession,

nor the bringing the prize infra prcesidia, is sufficient to change

the property in the case of a maritime capture. A judicial in-

quiry must pass upon the case, and the present enlightened prac-

tice of the commercial nations, has subjected all such captures to the

scrutiny of judicial tribunals, as the only sure way to furnish due

proof that the seizure was lawful. The property is not changed in

favour of a neutral vendee or recaptor, so as to bar the original

owner, until a regular sentence of condemnation has been pro

nounced by seme court of competent jurisdiction, belonging to

the sovereign of the captor; and the purchaser must be able to

show documentary evidence of that fact, to support his title.

Until the capture becomes invested with the character of prize by

a sentence of condemnation, the right of property is in abeyance,

or in a state of legal sequestration. It cannot be alienated or

disposed of, but the possession of it by the government of the

(a) 2 Burr. Rep. 683.

(6) B. :i, ch. 6.

(c) Valin. lib. 3, tit. 9. art 8. Journals of the Confederation Congress,
March 27th, 1781, vol. 7, p. 59.

(d) Q. J. Pub. b. 1, ch. 4, and 5. Marten's Summary, b. 8. ch. 3, sect. 11.

S. P.
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captor is a trust for the benefit of those who may be ultimately

entitled. This salutary rule, and one so necessary to check irreg-

ular conduct, and individual outrage, has been long estab-

[ * 103] lished in the English admiralty (a), * and it is now every

where recognized as the law and practice of nations (6).^

The condemnation must be pronounced by a prize court of the

government of the captor sitting either in the country of the

captor or of his ally. The prize court of an ally cannot condemn.

Prize or no prize, is a question belonging exclusively to the

courts of the country of the captor. The reason of this rule is

said to be (c), that the sovereign of the captors has a right to in-

spect their behaviour, for he is answerable to other states for the

acts of the captor. The prize court of the captor may sit in the

territory of the ally, but it is not lawful for such a court to act in

a neutral territory. Neutral ports are not intended to be auxiliary

to the operations of the power at war, and the law of nations has

clearly ordained, that a prize court of a belligerent captor cannot

(a) Carth. 423. 10 Mod. Rep. 79. 12 Mod. Rep. 143. 2 Burr. Rep. 694.

3 Rob. Rep. 97, in notis.

{b) Flad Owen, 1 Rob. Rep. 111. Henrick and Maria, 4 Rob. Rep. 45. Vat-

tel, b. 3, ch. 14, sec. 216. Heineccii, Opera, edit. Geneva, 1744, tome ii. 310,

360. 5 Rob. Rep. 294. Doug. Rep. 591. 8 Cranch, 226. 4 Wheaion, 298.

6 Taunt. Rep. 25. 2 Dallas, 1, 2, 4.

(c) RutherforW s Institutes, b. 2, ch. 9.

° The principles govering translation of the right of property in things
taken as prize are still open to discussion. Nations do not even now concur
in a universal rule; but, as heretofore, each, having in view certain special

circumstances, advocates, for general adoption, the rule best applicable to

these. In the confusion of conflicting doctrines, it is doubtful whether the
prevailing tendency is towards uniformity for simplicity's sake, or towards
diversity answering to a variety of purposes. The latter result is not im-
possiJ)le.

1. As betivceii the former owner and the captor-a sovereign, the right of pro-
perty, it would seem, must pass at the capture immediately upon comple-
tion of that act. Whether the capture should be deemed complete wlien re-

sistance has ceased, or at the expiration of twenty-fonr hours' possession, or
upon removal to a place of safety, is pi'opeily a question of the necessary
evidence that the property has been brought under the taker's control, and
not One of principle.

2. Ai between the former owner and the captor^s neutral vendee, the American
rule seems best fitted to do justice. Certainly the right of property should
not be held to vest indefeasibly in such vendee until after adjudication; nor
without documentary evidence thereof, should his right be recognized by the
sovereign of the former owner.

3. As between the former owner and a friendly recaptor, the English rule
seems more justly applicable. When at any time before the end of the war
a recapture occurs, the property retaken should, in justice, be restored to the
original owner, upon his paying salvage to the recaptor.

Discussion of this subject is resumed, post, p. 108, and continued ta the
end of the chapter.
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exercise jurisdiction in a neutral country. This prohibition restis

not merely on the unfitness and danger of making neutral ports

the theatre of hostile proceedings, but it stands on the ground of

the usage of nations (a).

It was for some time supposed that a prize court, though sitting

in the country of its own sovereign, or of his ally, had no juris-

diction over prizes lying in a neutral port, because the court

wanted that possession which was deemed essential to the exer-

cise of a jurisdiction in a proceeding in rem. The principle wps

admitted to be correct by Sir "William Scott, in the case

of the Henrick & Maria (b), and he acted * upon it in [ * 104 ]

a prior case (c). But he considered that the English

admiralty had gone too far, in supporting condemnations in Eng-

land, of prizes abroad in a neutral port, to permit him to recall

the vicious practice of the court to the acknowledged principle;

and the English rule is now definitively settled, agreeably to the

old usage, and the practice of other nations. The Supreme Court

of the United States has followed the English rule, and it has

held valid, the condemnations, by a belligerent court, of prizes

carried into a neutral port, and remaining there. This was

deemed the most convenient practice for neutrals, as well as for

the parties at war, and though the prize was in fact within a

neutral jurisdiction, it was still to be deemed under the control,

or sub potentate, of the captor (d).

Ransom.—Sometimes circumstances will not permit property

captured at sea to be sent into port; and the captor, in such cases

may either destroy it, or permit the original owner to ransom it.

It was formely the general custom to redeem property from the

hands of the enemy by ransom, and the contract is undoubtedly

valid, when municipal regulations do not intervene. It is now

{n) Glass v. The Sloop Betsey. 2 Dallas, 6. Flad Owen, 1 Rob. Rep. 135.
Havelock v. Rockwood, 8 Tenn Rep. 268. Oddy r. Bovill, 2 East's Rep. 475.
Answer to the Prussian Memorial, 1753. L'Invincible, 1 }Vhealon, 238. The
Estrella. 4 Wheaton, 298.

(6) 4 Rob. Rep. 43.

(c) Note the case of the Herstelder, 1 Rob. Adm. Rep. 100, edit. Philadel-
phia, 1810.

( rf) 6 Rob. Rep. 1 38. Note to the case ofthe Schooner Sophie. Smart r. Wol f,

3 Term Rep. 283. Bynlc. by Duponeeau. p. 38, note. Hudson r. Guestier, 4
Cranch. 293. Williams v. Arniroyd, 7 Cranch, 423. In the treaty between
the United States and the republic of Columbia in 1825, art. 21, aiid of Chile
in 1832, art. 21, it was agreed, that the established courts for prize causes in
the country to which the prize may be conducted, should alone take cogni-
zance of them.
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but little known in the commercial law of England, for several

statutes in the reign of Geo. III. absolutely prohibited to British

subjects the privilege of ransom of property captured at sea, un-

less in a case of extreme necessity, to be judged of by the court

of admiralty (a). A ransom bill when not locally prohibited, is a

war contract, protected by good faith and the law of nations ; and not-

withstanding that the contract is considered in England

[ * 105 ] as tending to relax the energy of war, and * deprive cruis-

ers of the chance of recapture, it is, in many views, highly

reasonable and humane. Other maritime nations regard ransoms

as binding, and to be classed among the few legitimatecommercia

belli. They have never been prohibited in this country ; and the

act of Congress of August 2d, 1813, interdicting the use of Brit-

ish licenses, or passes, did not apply to the contract of ransom (6).

The effect of a ransom is equivalent to a safe conduct granted

by the authority of the state to which the captor belongs, and it

binds the commanders of other cruisers to respect the safe con-

duct thus given, and under the implied obligation of the treaty

of alliance, it binds equally the cruisers of the allies of the captor's

country (c). From the very nature of the connexion between

allies, their compacts with the common enemy must bind each

other, when they tend to accomplish the objects of the alliance.

If they did not, the ally would reap all the fruits of the compact,

without being subject to the terms and conditions of it; and the

enemy with whom the agreement was made, would be exposed,

in regard to the ally, to all the disadvantages of it, without par-

ticipating in the stipulated benefits. Such an inequality of obli-

gation is contrary to every principle of reason and justice (d).

The safe conduct implied in a ransom bill, requires that the

vessel should be found within the course prescribed, and within

the time limited by the contract, unless forced out of her course

by stress of weather, or unavoidable necessity (e). If the vessel

ransomed perishes by a peril of the sea, before arrival in port,

the ransom is, nevertheless, due, for the captor has not in-

(a) 1 ChUty on Com. Law. 428.

(b) 2 Azuni on Maritime Tmw, ch. 4, art. 6. 1 Emerigon, ch. 12, sec. 21. 2
Fa/in, art. 66, p. 149. Le Guidon, ch. Q, sri. 2. Gro/rus, b. 3, ch. 1 9. Good-
rich V. Gordon, 15 Johns. Rep. 6.

(c) Miller v. The Resolution, 2 Dallas, 15.

(d) Miller v. Miller, 2 Dallas, 15. Pothier, Traife du Droit dc Propricte,

No. 134.

(e) Pothicr, Trail6 du Droit de Propriety, No. 134, 135.
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Bured the prize against the perils * of the sea, bat only [ * 106 ]

against recapture by cruisers of his own nation, or of the

allies of his country. If there should be a stipulation in the ran-

som contract, that the ransom should not be due if the vessel was

lost by sea perils, the provision ought to be limited to total losses

by shipwreck, and not to mere stranding, which might lead to

frauds, in order to save the cargo at the expense of the ship (a).

If the vessel should be recaptured out of the route prescribed

by the contract for her return, or after the time allowed for her

return, and be adjudged lawful prize, it has been made a question

whether the debtors of the ransom are discharged from their con-

tract Yalin (-6) says, that, according to the constant practice,

the debtors are discharged in such case, and the price of the

ransom is deducted from the proceeds of the prize, and given to

the first captor, and the residue goes to the second taker. So, if

the oaptor himself should afterwards be taken by an enemy's

cruiser, together with his ransom bill, the ransom becomes part

of the lawful conquest of the enemy, and the debtors of the ransom

are, consequently, discharged from the contract under the ransom"

bill (c).

In the case of Ricard v. Bettenham (d), an English vessel was
captured by a French privateer in the war of 1756, and ransomed,

and a hostage given as a security for the payment of the ransom
bill. The hostage died while in possession of the French, and
it was made a question in the K. B. in a suit brought upon the

ransom bill after the peace, whether the death of the hostage

discharged the contract, and whether the alien could sue on the

raHsom bill in the English courts. It was shown, that such a

contract was valid among the other nations of Europe, and that

the owner of the bill was entitled to sue upon it, and that it was
not discharged by the death of the hostage, who was
taken as a mere collateral * security, and the plaintiff [ *107 ]

was, accordingly, allowed to recover. But it has been

since decided, and it is now understood to be the lav^ that, during
war, and while the character of alien enemy continues, no suit

will lie in the British courts, by the enemy, in proper person, on

{a) Poihier, ihid. No. 138.

(6) Ord. des Prises, art. 19.

(e\ Pothier, Traite de Propriele, No. 139, 140.
(d) 3 Burr. Rep. 1734.
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a ransom bill, notwithstanding it is a contract arising^Mj'e belli (a).

The remedy to enforce payment of the ransom bill for the benefit

of the enemy captor, is by an action by the imprisoned hostage,

in the courts of his own country, for the recovery of his freedom.

This severe technical objection woald seem to be peculiar to the

British courts, for it was shown, in the case of Ricard v. Betten-

ham, to be the practice in France and Holland, to sustain such

actions by the owner of the ransom contract. Lord Mansfield

considered the contract as worthy to be sustained by sound mor-

ality and good policy, and as governed by the law of nations, and

the eternal rules of justice (6). The practice in France (c}>

when a French vessel has been ransomed, and a hostage given to

the enemy, is for the officers of the admiralty to seize the vessel

and her cargo, on her return to port, in order to compel the

owners to pay the ransom debt, and relieve the hostage: and this

is a course dictated by a prompt and liberal sense of justice.

The recapture of the ransom bill, according to Valin (d),puts

an end to the claim of the captor. He may be deprived of the

entire benefit of his prize, as well as of the ransom bill, either

by recapture or rescue, and the questions arising on them lead to

the consideration of postliminy and salvage. Upon recapture

from pirates, the property if to be restored to the owner, on the

allovp^ance of a reasonable compensation to the retaker,

[ *108 ] in the nature salvage; for it * is a principle of the law

of nations, that a capture by pirates does not, like a

capture by an enemy in solemn war, change the title, or divest

the original owner of his right to the property, and it does not

require the doctrine of postliminy to restore it (e).® In France

property may be reclaimed by the owner within a year and a

day (/) ; but in some other countries (and Grotius mentions Spain

and Venice) the rule formerly was, that the whole property re-

captured from pirates went to the retaker, and this rule was

founded on the consideration of the desperate nature of the re-

covery.

(a) Anthon v. Fisher, Doiiff. Rep. 649. note. The Hoop, 1 Rob. Rep. 169.

(6) Cornu r. Blackbiime. Doug. Rep. 641.

(c) Pofhier, Traite de Propriete, No. 144.
(d) Tome. ii. liv. 3, tit. 9, art. 19.

(e) GroHus, h. 3, ch. 9, sec. 16, 17. Bynk. Q. J. Pub. ch. 15, and 17.

(f) Valin. Com. tome ii. 261.
• The author repeats these observations, post, p. 184.
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Jus Postliminii.—The jus postliminii was a fiction of the Ro-

man law, by which persons or things taken by the enemy wero

restored to their former state, upon coming again under the

power of the nation to which they formerly belonged. Postlim-

inium fingit eum qui captiis est, in civitate semper fuisse (a). It is

a right recognized by the law of nations, and contributes essen-

tially to mitigate the calamities of wai". "When, therefore, pro-

perty taken by the enemy is either recaptured or rescued from

him, by the fellow subjects or allies of the original owner, it does

not become the property of the recaptor or rescuer, as if it had

been a new prize, but it is restored to the original owner, by right

of postliminy, upon certain terms. Moveables are not entitled,

by the strict rules of the laws of nations, to the full benefit of

postliminy, unless retaken from the enemy promptly after the

capture, for then the original owner neither finds a difficulty in

recognizing his effects, nor is presumed to have relinquished them.

Real property is easily identified, and therefore, more completely

within the right of postliminy; and the reason for a stricter limi-

tation of it in respect to personal property arises from its transi-

tory nature, and the difficulty of identifying it, and the conse-

quent presumption that the original owner had aban-

doned the hope of recovery (6). * This right does not [
* 109]

take effect in neutral countries, because the neutral na-

tion is bound to consider the war on each side as equally just, so

far as relates to its efi'ects, and to look upon erery acquisition

made by either party, as a lawful acquisition; with the exception

of cases where the capture itself is an infringement of the juris-

diction or rights of the neutral power (c). If one party was
allowed, in a neutral territory, to enjoy the right of claiming

goods taken by the other, it would be a departure from the duty

of neutrality. The right of postliminy takes place, therefore,

only within the territories of the nation of the captors, or of his

ally (d); and if a pi'ize be brought into a neutral port by the

captors, it does not return t& the former owner by the law of

postliminy, because neutrals are bound to take notice of the mili-

tary right which possession gives, and which is the only evidence

(a) Inst. 1. 12, 5.

lb) Vattd, b. 3, ch. 14, sec. 209.
(c) M'Danough v. Daunery. 3 Dallas, 188, 198. The Josefa Segxinda. 5

Wheaton, :^.'58. 358. See also post, p. 121.
(d) Vatid, h. 3, ch. 14, sec. 207, 208.
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of right acquired by military force, as contradistinguished from

civil rights and titles. They are bound to take the fact for the

law. Strictly speaking, there is no such thing as a marine tort

between belligerents. All captures are to be deemed lawful, and

they have never been held within the cognizance of the prize

tribunals of neutral nations (a). With respect to persons, the

right of postliminy takes place even in a neutral country, so that

if a captor brings his prisoners into a neutral port, he may, per-

haps, confine them on board his ship, as being, by fiction of law,

part of the territory of his sovereign, but he has no control over

them on shore (6).

[ * 110] * In respect to real property, the acquisition by the

conqueror is not fully consummated until confirmed by

the treaty of peace, or by the entire submission or destruction of

the state to which it belonged (c). If it be recovered by the

original sovereign, it returns to the former proprietor, notwith-

standing it may, in the mean time, have been transferred by pur-

chase. The purchaser is understood to have taken the property

at the hazard of a recovery or reconquest before the end of the

war. But if the real property, as a town or portion of the ter-

ritory, for instance, be ceded to the conqueror by the treaty of

peace, the right of postliminy is gone for ever, and a previous

alienation by the conqueror would be valid (d).

In a land war, moveable property, after it has been in complete

possession of the enemy for twenty-four hours, (and which goes

by the name of booty, and not prize,) becomes absolutely his,

without any right of postliminy in favour of the original owner;

and much more ought this species of property to be protected

from the operation of the rule of postliminy, when it has not

only passed into the complete possession of the enemy, but been

bona fide transferred to a neutral. By the ancient and strict

doctrine of the law of nations, captures at sea fell under the

same rule as other moveable property, taken on land, and goods

(a) L'Ajaistad de Rnes, 5 Wheaton, 390.

lb) Vatiel, b. 3, ch. 7, sec. 132. Bjink. by Duponccau, p. 116, 117, not«s.

Austrian Ord. of Neutrality^ Auffu^t, 7th. 1803. art. 19. By one of the pro-

visions of a commercial treaty between Carthage and Rome, in the earliest

period of the Roman republic, soon after the expulsion of Taniuin, it was
stipulated, that if either party should bring into the ports of the other, pris-

oners taken from an ally, the prisoners might be reclaimed and set free.

Polybim, b. 3, ch. 3.

(c) Puff". Droit de la Nature par Barbryrac, liv. 8, ch. 6, sec. 20.

[d) V'attel, b. 3, ch. 14, sec. 212. Martens^ b. 8, ch. 3, sec. 11, 12.
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SO taken were not recoverable by the original owner from the

rescuer or retaker. But the municipal regulations of most states,

have softened the rigour of the law of nations on this point, by

an equitable extension of the right of postliminy, as against a

recaption by their own subjects. The ordinances of several of

the continental powers confined the right of restoration,

on recaption, to cases where the property *had not been [ * 111 ]

in possession of the enemy above twenty-four hours.

This was the rule of the French ordinance of 1681 (a), but now

the right is every where understood to continue until sentence

of condemnation, and no longer.

It is also a rule on this subject, that if a treaty of peace makes

no particular provisions relative to captured property, it remains

in the same condition in which the treaty finds it, and it is tacitly

conceded to the possessor." The right of postliminy no longer

exists, after the conclusion of the peace. It is a right which be-

longs exclusively to a state of war (6). and therefore, a transfer to

a neutral, before the peace, even without a judical sentence of

condemnation, is valid, if there has been no recovery or recaption

before the j>eace. The intervention of peace cures all defects jt

title, and vests a lawful possession in the neutral, equally as the

title of the enemy captor himself is quieted by the intervention

of peace (c). The title, in the hands of such a neutral, could

not be defeated in favour of the original owner, even by his sub-

sequently becoming an enemy. It would only be liable, with his

other property, to be seized as prize of war (d).

Every power is obliged to conform to these rules of the law of

nations relative to postliminy, where the interests of neutrals are

concerned. But in cases arising between her own subjects, or

between them and those of her allies, the principle may undergo

such modifications as policy dictates. Thus, by several En'glish

statutes, the maritime right of postliminy, as among English

subjects, subsists to the end of the war; and, therefore, ships or

goods, captured at sea by an en3my, and retaken at any period

during the war, and >vhether before or after sentence of condem-

{a\ Liv. 3, tit. 9. Des Prises, art. 8.

lb) Vnttel b. 3, ch. 14, .sec. 216.

(c) Schooner Sophie, G Roh. Rep. 138.

{d\ The Parissima Conception, 6 Rob. Rep. 45.
^ See on p. 169, po^, remarks applying this principle to conqnered ter-

ritory.

9 VOL. I. KEvr. 129
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nation, are to be restored io the original proprietor, on securing

to the recaptors certain rates of salvage, as a compensa-

[
* 112] tion or reward *for the service they have performed {a).

The maritime law of England gives the benefit of this

liberal rule of restitution, with respect to the recaptured property

of her own subjects, to her allies, unless it appears that they act

on a less liberal principle, and then it treats them according to

their own measure of justice (6). The allotment of salvage, on

recapture or rescue, is a question not of municipal law merely,

except as to the particular rates of it. It is a question of the jus

gentium, when the subjects of allies or neutral states claim the

benefit of the recaption. The restitution is a matter not of strict

right, after the property has been vested in the enemy, but one of fa-

vour and relaxation; and the belligerent recaptor has a right to

annex a reasonable condition to his liberality (c). Neutral prop-

erty, retaken from the enemy, is usually restored, without the

payment of any salvage, unless, from the nature of the case, or

the usages of the enemy, there was a probability that the prop-

erty would have been condemned, if carried into the enemy's

ports, and in that case, a reasonable salvage ought to be allowed,

for a benefit has been conferred (d).

The United States, by the act of Congress of 3d March, 1800,

directed restoration of captured property, at sea, to the foreign

and friendly owner, on the payment of reasonable salvage; but

the act was not to apply when the property had been condemned

as prize by a competent court, before recapture; nor when the

foreign government would not restore the goods or vessels of the

citizens of the United States, under the like circum-

[*113] stances. The statute continued *the jus postliminii,

until the property was divested by a sentence of con-

demnation, and no longer; and this was the rule adopted in the

English courts, before the extension of the right of postliminy by

statutes, in the reigns of Geo. II. and Geo. III. (e).

(ft) 1 Chitti/ on Commerciol Law, 435.

ih) The Santo Cruz, 1 Roh. Rep. 49.

{c) The Two Friends, 1 Rob. Rep. 271. Marshall on 7/w. 474. Doug. Rep.

648.

(d) The War Onskan. 2 Rob. Rep. 299. The Carlotta, 5 Rob. Rep. 54.

(e) Lord Mansfield, 2 Burr. Bep. 693, 1209. L'Actif, 1 Edw. Adm. Bep.

186.
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* LECTURE YI. [*115]

OF THE GENERAL RIGHTS AND DUTIES OF NEUTRAL NATIONS.

The rights and duties which belong to a state of neutrality

form a very interesting title in the code of international law.

They ought to be objects of particular study in this country, in-

asmuch as it is our true policy to cherish a spirit of peace, and to

keep ourselves free from those political connexions which would

tend to draw us into the voi-tex of European contests. A nation

that maintains a firm and scrupulously impartial neutrality, and

commands the respect of all other nations by its prudence, justice,

and good faith, has the best chance to preserve unimpaired the

blessings of its commerce, the freedom of its institutions, and the

prosperity of its resources. Belligerent nations are interested in

the support of the just rights of neutrals, for the intercourse

which is kept up by means of their commerce contributes greatly

to mitigate the evils of war. The public law of Europe has es-

tablished the principle, that, in time of war, countries not parties

to the war, nor interposing in it, shall not be materially affected

by its action; but they shall be permitted to carry on their accus-

tomed trade, under the few necessary restrictions which we shall

hereafter consider.

Neutrals must be Impartial.—It belongs not to a common
friend to judge between the belligerent parties, or to determine the

question of right between them (a). The neutral is not to favour

one of them to the detriment of the other; and it is an essential

character of neutrality, to furnish no aids to one party, which the

neutral is not equally ready to furnish to the other (6). A nation
! •

(a) Bt/nk. 1. 1, ch. 9. BurJamaqui, vol. ii. part 4, oh. 5, sec. 16. 17.

(b) Mr. Manning, after referring to the practice offornier times on the sub-
ject of foreign levies in neutral countries, and critically examining the rea.son-

ing of Vattel. justly concludes that foreign levies may not be allowed to one
belligerent, while refused to his antagonist, consistently with the duties of
neutrality, unless such an exclusive privilege was granted by treaty ante-
cedent to the war. Manning'' a Comnuntarien, p. 180.
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* 117 OF THE LAW OF NATIONS. [Part I.

which would be admitted to the privileges of neutrality, must

perform the duties it enjoins. Even a loan of money to one of

the belligerent parties, is considered to be a violation of neutral-

ity (a), A fraudulent neutrality is no neutrality. But the neu-

tral duty does not extend so far as to prohibit the fulfilment of

antecedent engagements, which may be kept consistently with an

exact neutrality, unless they go so far an to require the neutral

nation to become an associate in the war (6). If a nation be

under a previous stipulation made in time of peace, to furnish a

given number of ships or troops, to one of the parties at war, the

contract may be complied with, and the state of peace preserved.

In 1788, Denmark furnished ships and troops to Russia, in her

war with Sweden, in consequence of a previous treaty prescribing

the amount, and this was declared by Denmark to be an act consis-

tent with a spirit of amity and commercial intercourse with Swe-

den. It was answered by the latter in her counter declaration,

fhat though she could not reconcile the practice with the law of

nations, yet she embraced the Danish declaration, and confined her

hostility, so far as Denmark was concerned, to the Danish auxili-

aries furnished to Russia (c). But if a neutral power be under

contract to furnish succours to one party, he is said not to be bound

if his ally was the aggressor; and in this solitary instance

[ * 117 ] the * neutral may examine into the merits of the war,

so far as to see whether the casus foederis exists (d).

An inquiry of this kind, instituted by the party to the contract,

for the purpose of determining on its binding obligation, holds

out strong temptations to abuse; and in the language of Mr. Jenk-

inson (e), "when the execution of guaranties depends on ques-

tions like these, it will never be difficult for an ally who hath a

mind to break his engagements, to find an evasion to escape.'"

(o) Mr. Pickering's Letter to Messrs Pinckney, Marshall, and Gerry.'M of March,

1798. In Dewutz v. Hendricks, 9 Moore's C. B. Rep. 586, it was held to be
contrary to the law of nations, for persons residing in England to enter into

engagements to raise money, by way of loan, for the purpose of supporting
subjects of a foreign state in arms against a government in friendship with
England, and no right of action attached upon any such contract.

{h) Vattel, b. 3, ch. 6, s«c. 99, 100. 101. lb. ch. 7, sec. 104, 105. Marten's
Summary, b. 8, ch. 5, sec. 9. Mr. Jefferson's Letter to Mr. Pinckney, September
1th, 1793.

(r) New Ann. Reg. for 1788, tit. Public Papers, p. 99.

(d) Bynk. Q. J. Pub. b. 1, ch. 9. Vattel, b. 2, ch. 12, sec. 168.

{e) Discourse on the Conduct of the Government of Great Britain in respect to

neutral nations, 1757.
' See preceding discussion of this subject, aniey p. 49.
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Neutral Territory Inviolable.—A neutral has a right to

pursue his ordiuary commerce, and he may become the carrier

of the enemy's goods, without being subject to any confiscation

of the ship, or of the neutral articles on board; though not with-

out the risk of having the voyage interrupted by the seizure of

the hostile property." As the neutral has a right to carry the

property of enemies in his own vessel, so, on the other hand, his

own property is inviolable, though it be found in the vessels of

enemies.* But the general inviolability of the neutral character

goes further than merely the protection of neutral property. It

protects the property of the belligerents when within the neutral

jurisdiction. It is not lawful to make neutral territory the scene

of hostility, or to attack an enemy while within it; and if the

enemy be attacked, or any capture made, under neutral protec-

tion, the neutral is bound to redress the injury, and effect restitu-

tion (a).* The books are full of cases recognizing this principle

of neutrality. In the year 1793, the British ship Grange was

captured in Delaware Bay by a French frigate, and, upon due

complaint, the American government caused the British ship

to be promptly restored ( b). So in the case of the

Anna (c), the * sanctity of neutral territory was fully [ *118]

asserted and vindicated, and restoration made of prop-

erty captured by a British cruiser near the mouth of the Missis-

sippi, and within the jurisdiction of the United States. It is a

violation of neutral territory, for a belligerent ship to take her

station within it, in order to carry on hostile expeditions from

thence, or to send her boats to capture vessels being beyond it.

No use of neutral territory, for the purposes of war, can be per-

mitted. This is the doctrine of the government of the United

States (d). It was declared judicially in England, in the case of the

(a) Grotius, b. 3, ch. 4, sec. 8, note 2. Bt/7ik. b. 1, ch. 8. Vaitel, b. 3, ch.

7. sec. 132. Burlamaqui, vol. ii. part 4. ch. 5, sec. 19.

{b) Mr. Jefferson's Letter to M. Ternant, of loth JUay, 1793.
(c) 5 Rob. Rep. 373.

(d) Mr. Randolph's Circular to the Governors of the several states. April 16th,

1795. The Atnerican commissioners to the Court of France. (Messrs. Ben-
jamin Franklin, Silas Deane, and Arthur Lee.) in their circular letter in
1777, to the Commanders of American armefl vessels, carried very liar the
extension of neutral protection, when they applied it indiscriminately to all
captures "within sight of a neutral coast." Diplomatic Correspondence, by J.
Sparks, vol. ii. 110. Vide supra. Lecture II.

' For furthe*- discussion of this point, see post, p. 124, et seq.
' For fuitner discussion of this point, see post, p. 128, et seq.
* Ck>mpare with observatious, post, p. 121.
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* 119 OF THE LAW OF NATIONS. [Part I.

Twee Gebroeders (a); and though it was not understood that the

prohibition extended to remote objects and uses, such as* procur-

ing provisions and other innocent articles, which the law of

nations tolerated, yet it was explicitly declared, that no proximate

acts of war were in any manner to be allowed to originate on

neutral ground; and for a ship to station herself within the neu-

tral line, and send out her boats on hostile enterprises, was an act

of hostility much too immediate to be permitted.^ No act of

hostility is. to be commenced on neutral ground. No measure is

to be taken, that will lead to immediate violence. The neutral is

to carry himself with perfect equality between' both belligerents,

giving neither the one nor the other any advantage; and if the

respect due to neutral territory be violated by one party,

[ * 119 ] without being promptly punished by * just animad-

version, it would soon provoke a similar treatment from

the other party, and the neutral ground would become the theatre

of war (6).

If a belligerent cruiser inoffensively passes over a portion of

water lying within neutral jurisdiction, that fact is not usually

considered such a violation of the territory as to affect and in-

validate an ulterior capture made beyond it. The passage of

ships over territorial portions of the sea, is a thing less guarded

than the passage of armies on land, because less inconvenient,

and permission to pass over them is not usually required or

asked.® To vitiate a subsequent capture, the passage must at

least have been expressly refused, or the permission to pass ob-

tained under false pretences (c).

The right of a refusal of a pass over neutral territory to the

troops of a belligerent power, depends more upon the inconve-

nience falling on the neutral state, than on any injustice committed

to the third party, who is to be affected by the permission or re

(a) 3 Rob. Rep. 162.

(b) When Don Miguel, in 1828, ascended the throne of Portugal hy a vote

of the Portuguese cortea, in violation of the title by sucession of his niece,

Donna Maria, England declared herself neutral as between those chlaimants
in their domestic quarrel for the crown. Having declared her neutrality.

England maintained it wilh fidelity and vigor. She would not allow any
warlike equipments by either party in her ports," and when an armament had
been fitted out in disgui^se. and .sailed from Plymouth, in support of the
claims of Donna Maria. England .sent a naval force, and actually intercepted
the Portuguese armament in its destination to the island Terceira.

((•) The Twee Gebroedera, 3 Rob. Rep. 336.
6 See nnle, p. 31, N. 1.

« See ante, p. 31, N. 1.
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Let VI.] OF THE LAW OF NATIONS. * 120

fusal. It is no ground of complaint against the intermediate

neutral state, if it grants a passage to belligerent troops, though

inconvenience may thereby ensue to the adverse belligerent. It

is a matter resting in the sound discretion of the neutral power,

vrho may grant or withhold the permission, without any breach

of neutrahty (a). No belligerent power can claim the right of

passage through a neutral territory-, unless founded upon a pre-

vious treaty, and it cannot be granted by a neutral, where there

is no antecedent treaty, unless an equality of privilege be allowed

to both belligerents. This is the reasonable and just rule to be

deduced from the opinions of jurists and the conventional law of

modern nations (b).^

*Bynkershoeck (c) makes one exception to the general [ * 120]

inviolability of neutral territory, and supposes that if

an enemy be attacked on hostile ground, or in the open sea, and

flee within the jurisdiction of a neutral state, the victor may pur-

sue him dum fervet opus, and seize his prize within the neutral

state. He rests his opinion entirely on the authority and prac-

tice of the Dutch, and admits that he had never seen the distinc-

tion taken by the publicists, or in the practice of nations. It

appears, however, that Casaregis, and several other foreign jurists

mentioned by Azani (d), heKl a similar doctrine. But D'Abreu,

Valin, Emerigon, Vattel, Azuni, and others, maintain the sounder

doctrine, that when the flying enemy has entered neutral territory',

he is placed immediately under the protection of the neutral

power. The same broad principle that would tolerate a forcible

entrance upon neutral ground or waters, in pursuit of the foe.

would lead the pursuer into the heart of a commercial port.

There is no exception to the rule, that every voluntary entrance

into neutral territory, with hostile purposes, is absolutely unlaw-

ful (e). The neutral border must not be used as a shelter for

making preparations to renew the attack; and though the neutral

is not obliged to refuse a passage and safety to the pursued

(n) GroHus. b. 2, ch. 2. sec. 13. Vattel, h. 3, ch. 7, sec. 119, 123, 127. Sir
William Scott, 3 Rob. Rep. 353.

[h] Grotim, b. 3, c. 7. sec. 2, 3. VatteJ, b. 3, c. 7, sec. 126. jrannina's
Commentaries. 182—186.

(c) Q. J. Pub. b. 1. cb. ^.

(d) Maritime Laic, vol. ii. 223, edit. X. Y.
{e) Vattel, b. 3, ch. 7, sec. 133. 1 Emerigon, Traite des A.<<s. 449. Aznni

vol. ii 223.
' As to passage over foreign territory in time of peace, see ante, pp. 34, 35.
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* 121 OF THE LAW OP NATIONS. [Part I.

party, he ought to cause him to depart as soon as possible, and
not permit him to lie by and watch his opportunity for further

contest. This would be making the neutral country directly

auxiliary to the war, and to the comfort and support of one party.

In the case of the Anna (a), Sir William Scott was inclined to

agree with Bynkershoeck to this extent; that if a vessel refused

to submit to visitation and search, and fled within neutral terri-

tory, to places which were uninhabited, like the little

]^
* 121 ] mud islands before the * mouth of the Mississippi, and

the cruiser, without injury or annoyance to any person,

should quietly take possession of his prey, he would not stretch the

point so far, on that account only, as to hold the capture illegal.

But, in this, as well as in every other case of the like kind, there

is, in stricto jure, a violation of neutral jurisdiction, and the neutral

power would have a right to insist on a restoration of the property.

It was observed by the same high authority, in another case, de-

pending on a claim of territory (&), "that when the fact is estab-

lished, it overrules every other consideration. The capture is

done away; the property must be restored, notwithstanding that

it may actually belong to the enemy."

A neutral has no right to inquire into the validity of a cap-

ture, except in cases in which the wghts of neutral jurisdiction

were violated; and, in such cases, the neutral power will restore

the property, if found in the hands of the ofifender, and within

its jurisdiction, regardless of any sentence of condemnation by

a court of a belligerent captor (c). It belongs solely to the neu-

tral government to raise the objection to a capture and title,

founded on the violation of neutral rights.* The adverse bel-

ligerent has no right to complain, when the prize is duly libelled

before a competent court (d). If any complaint is to be made
on the part of the captured, it must be liy his government to the

neutral government, for a fraudulent, or unworthy, or unneces-

sary submission to a violation of its territory, and such submis-

sion will naturally provoke retaliation. In the case of prizes

brought within a neutral port, the neutral sovereign exercises

(a) 5 Roh. Rep. 36.5.

(!>) The Vrow Anna Catharina. 5 Roh. Rep. 1.5.

(c) The Arrofrante Barfelones, 7 Wheaion, 496. TTie Austrian Ordinance of
Neutrality, Aitgmnth, 1808, art. 18. La Amistad de Rues, 5 Wheaton, 390.

(d) Case of the Etrusco. 3 Roh. Rep. 162, note.
^Compare with observations, ante, p. 117.
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jurisdiction so far as to restore the , property, of its

* own subjects, illegally captured; and this is done, [ * 122 ]

says Valin (a), by way of compensation for the asylum

granted -to the captor and his prize. It has been held in this

country, that foreign ships, offending against our laws, within

our jurisdiction, may be pursued and seized upon the ocean, and

rightfully brought into our ports for adjudication (6).

The government of the United States was warranted by the

law and practice of nations, in the declarations made in 1793, of

the rules of neutrality, which were particularly recognized as

necessary to be observed by the belligerent powers, in their inter-

course with this country (c). These rules were, that the original

arming or equipping of vessels in our ports, by any of the powers

at war, for military service, was unlawful; and no such vessel

was entitled to an asylum in our ports. The equipment by

them of government vessels of war, in matters which, if done to

other vessels, would be applicable equally to commerce or war,

was lawful. The equipment by them of vessels fitted for mer-

chandise and war, and applicable to either, was lawful; but if it

were of a nature solely applicable to war, it was unlawful. And
if the armed vessel of one nation should depart, from our juris-

diction, no armed vessel, being within the same, and belonging

to an adverse belligerent power, should depart until twenty-four

hours after the former, without being deemed to have violated

the law of nations (d). Congress have repeatedly, by statute,

made suitable provision for the support and due observance of

similar rules of neutrality, and given sanction to the

principle of them, as being * founded in the universal [*123 ]

law of nations. It is declared to be a misdemeanor

for any citizen of the United States, within the territory or juris-

diction thereof, to accept and exercise a commission to serve a

foreign prince, state, colony, district, or people, in war, by land

or by sea, against any prince, state, colony, district, or people,

(n) Com. tome ii. 274.

(6^ The Marianna Flora, 11 Whmto7i, 42.

(c) Vnttel. b. 3. sec. 104. Wolfius, sec. 1174. Austrian Ordinance of Xeu-
fralitff, August 1th 1803. Cours de Droit Public, par 51. Pinheiro-Ferreira,
tome ii. p. 44—47.

(d) Instructions to the Collectors of the Customs. August 4th, 1793. Mr. Jeffer-
son^s Letters to Mr. Genet, of hth and \lth June. 1793. His Letter to Mr. Morris,
of Xath .iugust, 1793. Mr. Pickering^s Letter to Mr. Pinckney, January 16th,

1797. His Letter to M. Adet, January 20th, 1796.
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with whom the United States are at peace; or for any person, ex-

cept a subject or citizen of any foreign prince, state, colony, dis-

trict, or people, transiently within the United States, on board of

any foreign armed vessel, within the territory or jurisdiction of

the United States, to enlist or enter himself, or hire or retain

another person to enlist or enter himself, or to go beyond the

limits or jurisdiction of the United States, with intent to be en

listed or entered in the service of any foreign prince, state,

colony, district, or people, as a soldier, or mariner, or seaman ; or

to fit out and arm, or to increase or augment the force of any

armed vessel, with intent that such vessel be enployed in the

service of any foreign power at war with another power, with

whom we are at peace; or to begin, or set on foot, or provide, or

prepare the means for any military expedition or enterprise, to

be carried on from thence against the territory or dominions of

any foreign prince, or state, or of any colony, district or people,

with whom we are at peace; or to hire or enlist troops or seaman,

for foreign military or naval service; or to be concerned in fitting

out any vessel, to cruise or commit hostilities in foreign service,

against a nation at peace with us; and the vessel, in this latter

case, is made subject to forfeiture. The President of the United

States is also authorized to employ force to compel any foreign

vessel to depart, which, by the law of nations, or by treaty, ought

not to remain within the United States, and to employ the pub-

lic force generally, in enforcing the observance of the duties of

neutrality prescribed by law (a). In the case of the Santissima

Trinidad (b), it was decided, that captures made by a vessel so

illegally fitted out, whether a public or private armed ship, were

torts, and that the original owner was entitled to restitution, if

the property was brought within our jurisdiction; but that an

illegal outfit did not aflPect a capture made after the cruise to

which the outfit had been applied had terminated. The offence

was deposited with the voyage, and the delictum ended with the

termination of the cruise.

(n) Acta of Congress, of 5th June, 1794, and 20^A April, 181R, ch. R3. By an
act of Congress of March 10th, 183H. ch. .31, the provisions of the act of 1818
were enlarged and applied to any military expedition or enterprise against
the territory of any foreign prince or state, or of any colony, o'strict or

people conterminous with the United States, and with whom they are at

peace.

(6) 7 Wheaton, 283.
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Prizes in Neutral Ports.—Though a belligerent vessel may
not enter within neutral jurisdiction, for hostile parposes, she

mav, consistently with a state of neutrality, until prohibited by

the neutral power, bring her prize into a neutral port, and sell

it (a). The neutral power is, however, at liberty to refuse this

privilege, provided the refusal be made, as the privilege ought

to be granted, to both parties, or to neither. The United States,

while a neutral power, frequently asserted the right to prohibit,

at discretion, the sale within their ports, of prizes brought in by

the belligerents, and the sale of French prizes was allowed as an

indulgence merely, until it interfered with the treaty with Eng-

land of 1794, in respect to prizes made by privateers (6). In

the opinion of some jurists, it is more consistent with a state

of neutrality, and the dictates of true policy, to refuse this

favor; for it must be very inconvenient to permit the privateers

of contending nations to assemble, together with their prizes, in

a neutral port. The edict of the States General of 1656, forbade

foreign cruisers to sell their prizes in their neutral ports, or cause

them to be unladen; and the French ordinance of the marine of

1681, contained the same prohibition, and that such vessels

should not continue in port longer than twenty- four hours, un-

less detained by stress of weather (c). The admission into neu-

tral ports of the public ships of the belligerent parties, without

prizes, and under due regulations, is considered to be a favor,

required on the principle of hospitality among friendly powers,

and it has been uniformly conceded on the part of the United

States (d).

Enemy's Property in a Neutral Vessel.—But neutral ships

do not afford protection to enemy's property, and it may be seized

if found on board of a neutral vessel, beyond the limits of the

neutral jurisdiction. This is a clear and well-settled principle of

(a) Bynk. b. 1, c. 15. Vattel, h. :>, ch. 7, .sec. 132. JIarien.% h. 8, ch. G,

sec. 6. Hopner v. Appleby. 5 Mason\i Rep. 77.

(b) Instructions to the American Ministers to France, July loth. 1797. Mr.
Pickering's Letters to Mr. Adet. May 2Ath, and November 15th, 1796. His Let-
ter to Mr. Pinckney, January 16th, 1797.

(c) Valines Com. tome ii. 272.

(rf) Mr. Jefferson's Letter to Mr. Hammond. Sept. 9th, 1793. Instructions to

the American Commissioners to France, July 15th. 1797. Tours de Droit Public
par M. Pinheiro-Ferreira. tome ii. p. 47. Such public vessels are exempt
from the jurisdiction of the local authorities, but this exemption does not
extend to private vessels. Vide infra, p. 156, note.
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the law of nations (a). It was formerly a question,

[ * 125 ] whether the neutral * ship conveying enemy's property,

was not liable to confiscation for that cause. This was the

old law of France, in cases in which the master of the vessel know-

ingly took on board enemy's property; but Bynkershoeck truly

observes, that the master's knowledge is immaterial in this case,

and that the rule in the Roman law, making the vessel liable for

the fraudulent act of the master, was a mere fiscal regulation, and

did not apply, and for the neutral to carry enemy's goods is not

unlawful, like smuggling, and does not affect the neutral ship.

If there be nothing unfair in the conduct of the neutral master,

he will even be entitled to his reasonable demurrage, aud his

freight for the carriage of the goods, though he has not carried

them to the place of destination. They are said to be seized and

condemned, not ex delicto, but only ex re. The capture of them

by the enemy, is a delivery to the person, who, by the rights of

war, was substituted for the owner (6). Bynkershoeck (c) thinks

the master is not entitled to freight, because the goods were not

carried to the port of destination, though he admits that the

Dutch lawyers, and the consolato, give freight. But the allow-

ance of freight in that case has been the uniform practice of the

English admiralty for near two centuries past, except when there

was some circumstance Of mala fides, or a departure from a strictly

proper neutral conduct (d). The freight is paid, not pro rata,

but in toto, because capture is considered as delivery, and

the captor pays the whole freight, because he represents his

enemy by possessing himself of the enemy's goods

[* 126] * jure belli, and he interrupts the actual delivery to the

consignee (e).

The right to take enemy's property on board a neutral ship,

has been much contested by particular nations, whose inter-

ests it strongly opposed. This was the case with the Dutch

in the war of 1756, and Mr. Jenkinson (afterwards Earl of Liv-

(n) Grotius, 1, 3, ch. 6, sec. 6. Heinec. de Nav. ob. veet. ch. 2, sec. 9. Bynk.

Q. J. Pub. ch. 14. Loccenius de Jure mar. ct. nav. b. 2, c. 4, sec. 2. MoUoy
de Jure marUimo, b. 1, c. 1, sect. 18. Lampredi du Commerce den neutren, sect.

10, 11. Vnttel, b. 3, ch. 7, sec. 115. Answer in 1753, to the FrunHian Memorial,
Consulat de la Mer, par Boucfier, tome. ii. ch. 273, 276. sect. 1004.

(b) Vnttel. b. 3, ch. 7, sec. 115.
(c) B. 1, ch. 14.

(rf) JenkiruiOJi'8 Dincourne in 1757, p. 13. The Atlas, 3 Bob. Bep. 304, note.

Answer to the Prussian Memorial, 1753.

(e) The Copenhageu, 1 Bob. Bep. 289.
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erpool) published, in 1757, a discourse, very full and satisfactory,

on the ground of authority and usage, in favour of the legality

of the right, when no treaty intervened to control it. The rule

has been steadily maintained by Great Britain. In France it

has been fluctuating. The ordinance of the marine of 1681. as-

serted the ancient and severe rule that the neutral ship, having

on board enemy's property, was subject to confiscation. The

same rule was enforced by the arrets of 1692 and 1704, and re-

laxed by those of 1744 and 1778 (a). In 1780, the Empress of

Russia proclaimed the .principles of the Baltic code of neutrality,

and declared she would maintain them by force of arm?. One of

the articles of that code was, that " all effects belonging to the

subjects of the belligerent powers, should be looked upon as free

on board of neutral ships, except only such goods as were contra-

band." The principal powers of Europe, as Sweden, Denmark,

Prussia, Germany, Holland, France, Spain, Portugal, and Naples,

and also these United States, acceded to the Russian principles

of neutrality (6). But the want of the consent of a power of

such decided maritime superiority as that of Great Britain, was

an insuperable obstacle to the success of the Baltic conventional

law of neutrality; and it was abandoned in 1793, by the naval

powers of Europe, as not sanctioned by the existing law of

nations, in every case in which the doctrines of that

code *did not rest upon positive compact. During the [
* 127 ]

whole course of the wars growing out of the French

revolution, the government of the United States admitted the

English rule to be valid, as the true and settled doctrine of inter-

national law, and that enemy's property was liable to seizure on

board of neutral ships, and to be confiscated as prize of war (c).

It has, however, been very usual in commercial treaties, to stipu-

late, that free ships should make free goods, contraband of war
always excepted; but such stipulations are to be considered as

resting on conventional law merely, and as exceptions to the

operation of the general rule, which every nation not a party to

the stipulation is at perfect liberty to exact or surrender. The

(n) Valin's Com. 1, 3, tit. 9, fles Prizes, art. 7.

(6) NeiD Ann. Reg. for 1780, tit. Public Papers, p. 11.1—120. Marten' it Sum-
mary, S'27, edit. Phil. Journals of Congres.^. vol. vii. p. 68 l«.i.

(c) Xr. j€ff'er.«on\H Letter to .1/. Genef, July •2itk. 1791}. M Pkkerinq'.^ Let-
ter to Mr. Pincknei/. January 16/A. 1797. Letter of Me-'^m. Pluckney, ManhaU,
and Gerry, to the French Government, January ^Ith, 1798.
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Ottoman Porte was the first power to abandon the ancient rule,

and she stipulated, in her treaty with France in 1604, that free

ships should make fi'ee goods, and she afterwards consented to

the same provision in her treaty with Holland in 1612; and ac-

cording to Azuni (a), Turkey has, at all times, on international

questions, given an example of moderation to the more civilized

powers of Europe.

The effort made by the Baltic powers, in 1801, to recall and

enforce the doctrines of the armed neutrality in 1780, was met,

and promptly overpowered, and the confederacy dissolved by the

naval power of England. Russia gave up the point, and by her

convention with England of the 17th of June, 1801, expressly

agreed, that enemy's property was not to be protected on board

of neutral ships. The rule has since been very generally ac-

quiesced in; and it was expressly recognized in the Austrian

ordinance of neutrality, published at Vienna the 7th of

[*128] August, 1803. Its reason *and authority have been

ably vindicated by English statesmen and jurists, and

particularly by Mr. Ward, in his treatise of the relative rights

and duties of belligerent and neutral poivers in maritime affairs,

published in 1801, and which exhausted all the law and learning

applicable to the question (b).^

Neutral Property in an Enemy's Vfessel.—It is also a prin-

ciple of the law of nations relative to neutral rights, that the ef-

fects of neutrals, found on board of enemy's vessels, shall be free;

and it is a right as fully and firmly settled as the other, though,

(rt) Maritime Law of Europe, vol. ii. 163.

(ft) Mr. Manning, in his Commentaries on the Law of Nation!*, p. 20.3

—

244,

has discussed the question whether "free ships make free jjoods," quite at

large and with great strength of reasoning. He vindicates the helligerent

right against the doctrine of the Baltic powers upon solid principles, and
upon the authority of the Consolato del mare, and of the most eminent Euro-
pean juri-sts who have written on the law of nations within the last two
centuries. The principal authorities have been already referred to at pages

124, 125, n. a. Mr. Manning also examines the question on the authority of
the customary and conventional law of nations, by a review of a succession

of treaties, between European powers from the year 1351 to the present times.

The result is, that there is nothing like system cr consist<?ncy of principle in

the conventional law of Europe. The belligerent rule has been alternately

adopted and rejected, and qualified with infinite vicissitude, and so as to

leave the rule, as a ireneral and settled principle of international l.iw, when
not disturbed by positive stipulations, in full force. Comm. p. 244—280.

* Discussion of the status of enemy's property on neutnil vessels, which
was begun ante, p. 1 17, is partially resumed ia the second paragraph below,
and fully resumed post, p. 131.
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like that, it is often changed by positive agreement (a). The

principle is to be met with in the Consolato del Mare, and the

property of the neutral is to be restored without any compensa-

tion for detention, and the other necessary inconveniences incident

to the capture. The former ordinances of France of 1543, 1585,

and 1681, declared such goods to be lawful prize; and Valin (6)

justifies the ordinances, on the ground, that the neutral, by-

putting his property on board of an enemy's vessel, favours the

enemy's commerce, and agrees to abide the fate of the vessel.

But it is fully and satisfactorily shown, by the whole current of

modern authority, that the neutral has a perfect right to avail

himself of the vessel of his friend, to transport his property; and

Bynkershoeck has devoted an entire chapter to the vindication of

the justice and equity of the right (c).'"

The two distinct propositions, that enemy's goods found on

board a neutral ship, may lawfully be seized as prize of war, and

that the goods of a neutral found on board of an
* enemy's vessel, were to be restored, have been ex- [

* 129 ]

plicitly incorporated into the jurisprudence of the United

States, and declared by the Supreme Court (d) to be founded in

the law of nations. The rule, as it was observed by the court,

rested on the simple and intelligible principle, that war gave a

full right to capture the goods of an enemy, but gave no right to

capture the goods of a friend. The neutral flag constituted no

protection to enemy's property, and the belligerent flag commu-
nicated no hostile character to neutral property. The character

of the property depended upon the fact of ownership, and not

upon the character of the vehicle in which it is found. After vin-

dicating the simplicity and justice of the original rule of the law

of nations, against the speculations of modem theorists, and the

ultima ratio of the armed neutrality, which attempted to effect by

(a) Grotim, b. 3, ch. 6, and 16. Bynk. ch. 13. Vntiel, b. 3, ch. 7, sec. 116.
Amnoer to the Pru8.<iian Memorial, 1753. Mr. Jefferson's Letter to M. Genet,
July2Atk. 1793. Mr. Piekering's Letter to Mr. Pinckney, January IWA, 1797.

(b) Com. b. 3. tit. 9. des Prizes, art. 7.

(c) Consttlat de la Mer, par Boucher, tome ii. ch. 276, sec. 1012, 1013. Hei-
neccius, de Nov. ob. vect. ch. 2. sec. 9. Opera, tome ii. part 1. p. 349—355.
Vatiel, b. 3. ch. 7. sec. 116. Bynk. ch. 13.

(d) The Nereide, 9 Cranch, 388.
'" Discussion of the status of neutral property in enemy's ves.sels. which

was begun ante. p. 117. is partially resumed in the next paragraph below,
and fully resumed at the beginning of p. 132, post. From this point it ia
continued to the end of the chapter.
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force a revolution in the law of nations; the court stated, that na-

tions have changed this simple and natural principle of public

law, by conventions between themselves, in whole or in part, as

they believed it to be for their interest, but that the one proposi-

tion, that free ships should make free goods, did not necessarily

imply the converse proposition, that enemy's ships should make

enemy's goods. If a treaty established the one proposition, and

was silent as to the other, the other stood precisely as if there

had been no stipulation, and upon the ancient rule. The stipula-

tion that neutral bottoms should make neutral goods, was a con-

cession made by the belligerent to the neutral, and it gave to the

neutral flag a capacity not given to it by the law of nations. On
the other hand, the stipulation subjecting neutral property found

in the vessel of an enemy to condemnation as prize of war, was a

concession made by the neutral to the belligerent, and took from

the neutral a privilege he possessed under the law of na-

[
* 130 ] tions; but neither reason nor practice *rendered the two

concessions so indissoluble, that the one could not exist

without the other. It rested entirely in the discretion of the

contracting parties, whether either or both should be granted.

The two propositions are distinct and independent of each other,

and they have frequently been kept distinct by treaties, which

stipulated for the one, and not for the other (a)."

The government of the United States, in their recent negotia-

tions with the republics in South America, have pressed very

earnestly for the introduction and establishment of the principle

of the Baltic code of 1780, that the friendly flag should cover the

cargo; and this principle is incorporated into the treaty between

the United States and Colombia, in 1825, and into the treaty of

navigation and commerce between the United States and the re-

(a) The Cygnet, 2 Dodmn's Adm. Rep. 299. S. P.
" The Nereide, 9 Cranch, 388, 418 (1815). Opposed to this doctrine was

the contention, that if the nentral flag makes the cargo neutral, the hostile

flag makes the cargo hostile. Such reasoning is purely verbal, its premises
being but figures of speech. It is not the flag of the neutral, but liis right to

immunity from being interfered with by others in their quarrels, that .should

protect his cargo; and the same right would protect his goods on the ves.sel

of a belligerent. There is. therefore, no reason why an express agreement
on the part of a belligerent to refrain from interfering with hostile goo<ls iu

neutral ves.sels should be held to imply an agreement on the part of a neu-
tral to submit to interference with neutral eoods in hostile vessels. On the

contrary, the implication i.s. that the belligerent's agreement to forbear was
designed to give an extended application to the principle of non-interference
with non-combatants.
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public of Chili, in 1832 (a). The introdaction of thoee new re-

publics into the great community of civilized nations, has justly

been deemed a very favourable opportunity to inculcate and

establish, under their sanction, more enlarged and liberal doctrines

on the subject of national rights. It has been the desire of our

government to obtain the recognition of the fundamental princi-

ples, consecrated by the treaty with Prussia in 17S5, relative to the

perfect equality and reciprocity of commercial rights between

nations; the abolition of private war upon the ocean; and the en-

largement of the privileges of neutral commerce. The rule of

public law, that the property of an enemy is liable to capture in

the vessel of a friend, is now [that is, about 1825,] declared, on the

part of our government, to have no foundation in natural right;

and that the usage rests entirely on force. Though the high seas

are a general jurisdiction, common to all, yet each nation has a

special jurisdiction over its own vessels, and all the maritime

nations of modern Europe have, at times, acceded to the principle,

that the property of an enemy shocdd be protected in the vessel

of a friend. No neutral nation, it is said, is bound to

submit to the usage; and the neutral may have *yielded, [ * 131 ]

at one time, to the usage, without sacrificing the right to

vindicate, by force, the security of the neutral flag at another.

The neutral right to cover enemy's property is conceded to be sub-

ject to this qualification: that a belligerent nation may justly re-

fuse to neutrals the benefit of this principle, unless it be conceded

also by the enemy of the belligerent to the same neutral flag (6).

But, whatever may be the utility or reasonableness of the neu-

tral claim, under such a qualification, I should apprehend the

belligerent right to be no longer an open question; and that the

authority and usage on which that right rests in Europe, and the

(a) It was stipulated in those American treaties, that as between the
parties, free ships should give free<loni to goods—that the flag should cover
the cargo even of enemies, contraband goods excepted, and should also cover
the persons, though enemies, unless they were officers or soldiers in actual
service. But the provision was only to apply to those powers who recognized
the principle, and neutral property found on board enemy's vessels were,
under the above stipulation, liable to capture. If, however, the neutral flag
did not protect enemy's property, then the goods ofa neutral on board of an
enemy's vessel were to be free. Treaty with Colombia, art 12, 13. Treaty tcith

Chile, art. 12, 13. Treaty with Venezuela^ art. 15. Treaty with the Peru-Boli-
vian Confederation, art. 11, 12.

(5) Letter of Mr. Adams. Secretary of State, to Mr. Anderson, '2nth May, 1823.
President's Message to the Senate of26ih December, 1825, and to the House of Be'
preseniatives, March \bth, 1826.

10 VOL. I. KENT. 146
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long, explicit, and authoritative admission of it by this country,

have concluded us from making it a subject of controversy; and

that we are bound, in truth and justice, to submit to its regular

exercise, in every case, and with every belligerent power who
does not freely renounce it.'^

It has been a matter of discussion, whether the captor of the

enemy's vessel be entitled to freight from the owner of the neutral

goods found on board, and restored. Under certain circumstances,

the captor has been considered to be entitled to freight, even

though the goods were carried to the claimants own country, and

restored: and he clearly is entitled to freight, if he performs the

voyage, and carries the goods to the port of original destination.

In no other case is freight due to the captor, and the doctrine of

pro rata freight is entirely rejected, because it would involve a

prize court in a labyrinth of minute inquiries and considerations,

in the endeavour to ascertain, in every case, the balance of advan-

tage or disadvantage, which an interruption and loss of the origi-

nal voyage, by capture, might have produced to the owner of the

goods (a).

[
* 132] * In the case of the Nereide (6), the Supreme Court of

the United States carried the principle of immunity of

neutral property on board an enemy's vessel, to the extent of al-

lowing it to be laden on boai'd an armed belligerent cruiser; and

it was held, that the goods did not lose their neutral character,

not even in consequence of resistance made by the armed vessel,

provided the neutral did not aid in such armament or resistance,

notwithstanding he had chartered the whole vessel, and was on

board at the time of the resistance. The act of arming was the

act of the belligerent party, and the neutral goods did not con-

tribute to the armament, further than the freight, which would be

paid if the vessel was unarmed, and neither the goods nor the

neutral owner were chargeable for the hostile acts of the bellig-

(rt) Bynk. Q. J. Pub. b. 1, ch. 13. The Fortiina, 4 Rob. Rep. 278. The
Diana, 5 Rob. Rep. 67. Vrow Auna Catharina. 6 Rob. Rep. 269.

(ft) 9 Cranch's Rep. 398.
" It has generally been part of the political policy of the executive depart-

ment of our government to secure to the commerce of non-combatants exemp-
tion from unnecessary interference. The protection which international law
aflfords to neutral goods carried by belligerents, this department has sought
to extend to belligerent's goods carried by nevftrals. Rut the co-ordinate
judicial department, neceasarilyadministeriugthelaw in force, has uniformly
considered as lawful prize enemy's goods on neutral vessels. Wharton,
Internat, Dig., Vol. III. p. 309; the Nereide, 9 Crauch, 38:!, 418 (1815),
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erent vessel, if the neutral took no part in the resistance. A con

temporary decision of an opposite character, on the same point,

was made by the English High Court of Admiralty, ia the case of

the Fanny (a); and it was there observed, that a neutral subject

was at liberty to put his goods on board the merchant vessel of a

belligerent; but if he placed them on board an armed belligerent

ship, he showed an intention to resist visitation and search, by

means of the association, and, so far as he does this, he was pre-

sumed to adhere to the enemy, and to withdraw himself from his

protection of neutrality. If a neutral chooses to take the protec-

tion of a hostile force, instead of his own neutral character, he

must take (it was observed) the inconvenience with the conven

ience, and his property would, upon just and sound principles, be

liable to condemnation along with the belligerent vessel.

The question decided in the case of the Nereide is a very im-

portant one in prize law, and of infinite importance in its practi-

cal results; and it is to be regretted, that the decisions of two

courts of the highest character, on such a point,

* should have been in direct contradiction to each other. [ * 133]

The same point afterwards arose, and was again argued,

and the former decision repeated, in thecaseof the A/a/anto (6).

It was observed in this latter case, that the rule with us was

correct in principle, and the most liberal and honourable to the

jurisprudence of this country. The question may, therefore, be

considered here as at rest, and as having received the most author-

itative decision that can be rendered by any judicial tribunal on
this side of the Atlantic.

(a) 1 Dodsori's Adm. Rep. 443.
{h) 3 \nealon, 409.
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[*135] * LECTURE YII.

OF RESTRICTIONS UPON NEUTRAL TRADE.
•

The principal restriction which the law of nations imposes on

the trade of neutrals, is the prohibition to furnish the belligerent

parties with warlike stores and other articles which are directly

auxiliary to warlike purposes. Such goods are denominated con-

traband of war, but in the attempt to define them the authorities

vary, or are deficient in precision, and the subject has long been

a fruitful source of dispute between neutral and belligerent na-

tions.

Contraband of War.—In the time of Grotius, some persons

contended for the rigour of war, and others for the freedom of

commerce. As neutral nations are willing to seize the opportunity

which war presents, of becoming carriers for the belligerent

powers, it is natural that they should desire to diminish the list

of contraband as much as possible. Grotius distinguishes (a)

between things which are useful only in war, as arms and ammu-
nition, and things which serve merely for pleasure, and things

which are of a mixed nature, and useful both in peace and war;

He agrees with other writers in prohibiting neutrals from carry,

ing articles of the first kind to the enemy, as well as in permit-

ting the second kind to be carried. As to articles of the third

class, which are of indiscriminate use in peace and war, as money,

provisions, ships and naval stores, he says that they are sometimes

lawful articles of neutral commerce, and sometimes not; and the

question will depend upon circumstances existing

[ * 136 ] * at the time. They would be contraband if carried to

a besieged town, camp, or port In a naval war, it is

admitted, that ships, and materials for ships, become contraband,

and horses and saddles may be included (b). Vattel speaks with

some want of precision, and only says, in general terms (c), that

(a) B. 3, ch. 1, sec. 5.

RutherfortK'a Inst. h. 1, ch. 9.

B. 3, ch. 7, sec. 112.
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commodities particularly used inwar are contraband, such as arms,

military and naval stores, timber, horses, and even provisions, in

certain junctures, when there are hopes of reducing the enemy by

famine. Locennius (a), and some other authorities referred to

by Valin, consider provisions as generally contraband; but Yalia

and Pothier insist that they are not so, either by the law of France

or the commoD law of nations, unless carried to besieged or block-

aded places (6). The marine ordinance of Louis XIV. (c) in-

claded horses, and their equipage, transported for military ser-

vice, within the list of contraband, because they were necessary

to war equipments, and this is, doubtless, the general rule. They

are included in the restricted list of contraband articles mentioned

in the treaty between the United States and Colombia in 1825.

Valin says, that naval stores have been regarded as contraband

from the beginning of the last century, and the English prize law

is very explicit on this point Naval stores, and materials for

ship building, and even com, grain, and victuals of all sorts, go-

ing to the dominions of the enemy, were declared contraband by

an ordinance of Charles I. in 1626 (d). Sail cloth is now held

to be universally contraband, even on a destination to ports of

mere mercantile naval equipment (e); and in the case

of the Maria (/), it was held, that * tar, pitch, and hemp, [ * 137 ]

and whatever other materials went to the construction

and equipment of vessels of war, were contraband by the modern

law of nations, though formerly, when the hostilities of Europe

were less naval than at the present day, they were of a disput-

able nature. The executive government of this country has fre-

quently conceded, that the materials for the building, equipment,

and armament of ships of war, as timber and naval stores, were

contraband (g). But it does not seem that ship timber is, in sc,

in all cases, to be considered a contraband article, though destined

to an enemy's port. In the case of the Aastrian vessel 27 Volante,

captured by the French privateer UEtoile de Bonaparte, and

(a) De Jure Maritimo, lib. 1, ch. 4, note 9.

(6) Valiii's Com. tome ii. p. 264. Pothier, de Propriety, No. 104.

ic) Des Prises, art. 11.

(d) Eobinson's Collec. Mar. p. 63.

(e) The Neptunus. 3 Rob. Rep. 108.

(/) 1 Rob. Rep. 287. Phil. ed.

Ig) Mr. Randolph's Letter to 3/. Adet, July 6th, 1795. Mr. Pickering's Let-
ter to Mr. Pinckney, January Wth, 1797. Letter of Messrs. Pinclmey, Marshall,
and Gerry, to the French Minister, January 21th, 1798.
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which was carrying ship timber to Messina, an enemy's port, it

was held, by the Council of Prizes at Paris, in 1807, upon the

opinion of the advocate general, M. Collet Descotils, that the ship

timber in that case was not contraband of war, it being ship tim-

ber of an ordinary character, and not exclusively applicable to the

building of ships of war (a).

Questions of contraband were much discussed during the con-

tinuance of our neutral character, in the furious war between

England and France, commencing in 1793, and we professed to

be governed by the modern usage of nations on this point (6),

The national convention of France, on the 9th of May, 1793, de-

creed, that neutral vessels, laden with provisions, destined to an

enemy's port, should be arrested and carried into France ; and

one of the earliest acts of England, in that war (c), was

[*138] to detain all neutral * vessels going to France, and

laden with corn, meal, or flour. It was insisted, on the

part of England (d), that, by the law of nations, all provisions

were to be considered as contraband, in the case where the de-

priving the enemy of those supplies was one of the means em-

ployed to reduce him to reasonable terms of peace ; and that the

actual situation of France was such, as to lead to that mode of

distressing her, inasmuch as she had armed almost the whole

labouring class of her people, for the purpose of commencing and

supporting hostilities against all the governments of Europe.

This claim on the part of England was promptly and persever-

ingly resisted by the United States ; and they contended, that

corn, flour, and meal, being the produce of the soil and labour of

the country, were not contraband of war, unless carried to a place

actually invested (e). The treaty of commerce with England, in

1794, in the list of contraband, stated, that whatever materials

served directly to the building and equipment of vessels, with

the exception of unwrought iron, and fir planks, should be con-

sidered contraband, and liable to confiscation ; but the treaty left

the question of provisions open and unsettled, and neither power

(rt) Repertoire univernel et raisonne de Jurisprudence, par M. Merlin, tome ix.

tit. Prise Maritime, sec. 3. art. 3.

(b) ProiidenVn Proclamation of Neutrality, April 22d, 1793.

(c) Instructions of Sth June, 1793.

(d) Mr. Hammond^ Letter to Mr. Jefferson, September 12<A, 1793, and his

Letter to Mr. Randolph, April Wth, 1794.

(e) Mr. Jefferson'' s Letter to Mr. Pinckiiey, September 1th, 1793, and Mr. Rail'

dolph^s Letter to Mr. Hammond, May 1st, 1794.
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was understood to have relinquished the construction of the law

of nations which it had assumed. The treaty admitted, that pro-

visions were not generally contraband, but might become so ac-

cording to the existing law of nations, in certain cases, and those

cases were not defined.

It was only stipulated, by way of relaxation of the penalty of

the law, that whenever provisions were contraband, the captors,

or their government, should pay to the owner the full value of the

articles, together with the freight, and a reasonable profit. Our

government has repeatedly admitted, that, as far as that

treaty enumerated contraband articles, * it was declara- [
* 139 ]

tory of the law of nations, and that the treaty conceded

nothing on the subject of contraband (a).

The doctrine of the English admiralty, on the subject of pro-

visions being considered contraband, was laid down very fully

and clearly, in the case of the Jonge Margaretha (b). It was

there observed, that the catalogue of contraband had varied much,

and, sometimes, in such a manner as to make it difficult to assign

the reasons of the variations, owing to particular circumstances,

the history of which had not accompanied the history of the de-

cisions. In 1 673, certain articles of provision, as corn, wine, and

oil, were deemed contraband, according to the judgment of a per-

son of great knowledge and experience in the practice of the ad-

miralty ; and, in much later times, many other sorts of provisions

have been condemned as contraband. In 1747 and 1748. butter

and salted fish, and rice, were condemned as contraband ; and

those cases show that articles of human food have been considered

as contraband, when it was probable they were intended for naval

or militarv' use. The modern established rule is, that provisions

are not generally contraband, but may become so, under circum-

stances arising out of the particular situation of the war, or the

condition of the parties engaged in it. Among the circumstances

which tend to preserve provisions from being liable to be treated

as contraband, one is, that they are of the growth of the country

which produces them. Another circumstance to which some in-

dulgence is shown by the practice of nations, is when the articles

are in their native and unmanufactured state. Thus, iron is

{a) Mr. Pickering^s Letter to Mr. Monroe, September, 12/A, 1795. His Letter
to Mr. Pinckney, January Wth, 1797. In.'itruetioasfrom the Secretary of State to
the American Ministers to France, July I5ih 1797.

(6) 1 Eob. £ep. 159, edit. PhU.
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treated with indulgence, though anchors and other instruments

fabricated out of it, are directly contraband. Hemp is

[ * 140 ] more favourably considered than cordage ;
* and wheat

is not considered as so noxious a commodity, when going

to an enemy's country, as any of the final preparations of it for

human use. The most important distinction is, whether the arti-

cles v/ere intended for the ordinary use of life, or even for mer-

cantile ships' use, or whether they were going with a highly prob-

able destination to military use. The nature and quality of the

port to which the articles are going, is not an irrational test.

If the port be a general commercial one, it is presumed the arti-

cles are going for civil use, though occasionally a ship of war may
be constructed in that port. But if the great predominant char-

acter of that port, like Brest in France, or Portsmouth in Eng-

land, be that of a port of naval military equipment, it will be pre-

sumed that the articles were going for military use, although it

is possible that the articles might have been applied to civil

consumption. As it is impossible to ascertain the final use of an

article ancipitis vsus, it is not an injurio.us rule, which deduces

the final use from the immediate destination ; and the presump-

tion of a hostile use, founded on its destination to a military port,

is very much inflamed, if, at the time when the articles were

going, a considerable armament was notoriously preparing, to

which a supply of those articles would be eminently useful.

These doctrines of the English prize law were essentially the

same with that adopted by the American Congress in 1775, for

they declared, that all vessels, to whomsoever belonging, carrying

provisions, or other necessaries, to the British army or navy,

within the colonies, should be liable to seizure and confisca-

tion (a). They were likewise fully adopted by the Supreme Court

of the United States, when we came to know and feel the value

of belligerent rights, by becoming a party to a maritime war. In

the case of the Commercen (6), a neutral vessel, captured by one

of our cruisers, in the act of carrying provisions for the use of the

British armies in Spain, the court held, that provisions,

[
* 141 ] being * ijeutral property, but the growth of the enemy's

country, and destined for the supply of the enemy's mil-

itary or naval force, were contraband. The court observed, that,

(a) Journal of Congress, vol. i. 241.

(6) 1 IVheaton, 38.
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by the modem law of nations, provisions were not generally con-

traband, but they might become so on account of the particular

situation of the war, or on account of their destination. If des-

tined for the ordinary use of life, in the enemy's country, they

were not contraband ; but it was otherwise if destined for the

army or navy of the enemy, or for his ports of military or naval

equipment And if the provisions were the growth of the ene-

my's country, and destined for the enemy's use, they were to be

treated as contraband, and liable to forfeiture^ even though the

army or navy were in a neutral port, for it would be a direct in-

terposition in the war.

This case followed the decisions of Sir William Scott, and car-

ried the doctrine of contraband, as applied to provisions, to as

great an extent. It held the voyage of the Swedish neutral so

illegal, as to deserve the infliction of the penalty of loss of

freight.

It is the usics bellici which determine an article to be contra-

band, and as articles come into use as implements of war, which

were before innocent, there is truth in the remark, that as the

means of war vary and shift from time to time, the law of nations

shifts with them ; not, indeed, by the change of principles, but

by a change in the application of them to new cases, and in order

to meet the varying uses uf war. When goods are once clearly

shown to be contraband, confiscation to the captor is the natural

consequence. This is the practice in aJl cases, as to the article

itself, excepting provisions ; and as to them, when they become

contraband, the ancient and strict right of forfeiture is softened

down to a right of pre-emption on reasonable terms (a).

But, generally, to stop contraband goods, would, * as [
* 142 ]

Vattel observes (6), prove an ineffectual relief, espe-

cially at sea. The penalty of confiscation is applied, in order

that the fear of loss might operate as a check on the avidity for

gain, and deter the neutral merchant from supplying the enemy
with contraband articles. The ancient practice was, to seize the

contraband goods, and keep them, on paying the value. But the

modern practice of confiscation is far more agreeable to the mu-
tual duties of nations, and more adapted to the preservation of

their rights. It i3 a general understanding, grounded on true

{«) Case of the Haabet, 2 Hob. Bep. 182.

(6) B. 3, ch. 7, sec. 113.
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principles, that the powers at war may seize and confiscate all

contraband goods, without any complaint on the part of the neu-

tral merchant, and without any imputation of a breach of neu-

trality in the neutral sovereign himself (a). It was contended,

on the part of the French cation, in 1790, that neutral governments

were bound to restrain their subjects from selling or exporting ail i-

cleSjContraband of war,to the belligerent powers. But it was success-

fully shown,on the part of the United States,that neutrals may law-

fully sell, at home; to a belligerent purchaser, or carry, themselves,

to the belligerent powers, contraband articles subject to the right

of seizure, in transitu (b). This right has since been explicitly

declared by the judicial authorities of this country (c). The
right of the neutral to transport, and of the hostile power to seize,

are conflicting rights, and neither party can charge the other

with a criminal act.

Contraband articles are said to be of an infectious nature, and

they contaminate the whole cargo belonging to

[ * 143 ] * the same owners. The innocence of any particular

article is not usually admitted, to exempt it from the

general confiscation. By the ancient law of Europe, the ship, also,

was liable to condemnation; and such a penalty was deemed just,

and supported by the general analogies of law, for the owner of

the ship had engaged it in an unlawful commerce, and contraband

goods are seized and condemned ex delicto. But the modern

practice of the courts of admiralty, since the age of Grotius, is

milder; and the act of carrying contraband articles is attended

only with the loss of freight and expenses, unless the ship be-

longs to the owner of the contraband articles, or the carrying of

them has been connected with malignant and aggravating circum-

stances; and among those circumstances, a false destination and

false papers are considered as the most heinoas. In those cases,

and in all cases of fraud in the owner of the ship, or of his agent,

the penalty is carried beyond the refusal of freight and expenses,

and is extended to the confiscation of the ship, and the innocent

parts of the cargo (d). This is now the established doctrine; but

(a) Vattel, b. .3, ch. 7, sec. 11.3.

(6) M. AdeVs Letter to Mr. Pickering, March, 11 /A, 1796. Mr. Pickering's

letters to M. Adet, January 2(}ih, and May 25th, 1796. Circular Letter of the

Secretary of the Navy to the Collectors, AuguM Ath, 1793.

(c) Richardson v. Marine Ins. Company, 6 Mass. Bep. 113. The Santis-

sima Trinidad, 7 Wheaton, 283.

(,d) Bynk. Q. J. Pub. b. 1, ch. 12 and 14. Heinec. de Nav. ob. vect. Mere.
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it is sometimes varied by treaty, in like manner as all the settled

principles and usages of nations are subject to conventional modi-

fication (a) '

vetit. Com. ch. 2. sec. 6. Opera, tome ii. 348. The Staadt Embden, 1 Bob.

Sep. 23. The Jonge Tobias, 1 Bob. Rep. 271. The Franklin, 3 Rob. Rep.

217. The Neutralitat, 3 Rob. Rep. 295. The Edward, 4 Rob. Rep. 68. The
Kanger, 6 Rob. Rep. 325. See infra, p. 151, note.

{a) In the treaty between the United States and the Republic of Colombia,

and in that with the Republic of Chile, of Venezuela, and of the Peru-Boliv-

ian Confederation, it is provided, that contraband articles shall not affect the

rest of the cargo, or the vessel, for it is declared that they shall be left free

to the owner. In these treaties the articles of contraband are enumerated,
and theN' consist of munitions of war, and other things made up in a military

form and for a military use; and cavalry horses with their furniture; and all

materials manufactured, prepared and formed, expressly for the purposes of

war, either by sea or land. All other merchandises and things are declared

to be subjects of lawful commerce.
' The word contraband is compounded of contra, against, and ban or band.

an interdiction. In law it is applied to a belligerent's dispatches, forces

(see post, pp. 152, 153 and notes), or intended supplies conveyed over the
sea by neutrals contrary to their obligation not to further the hostile inter-

ests of a party to the war.

An enumeration of supplies considered sufficiently warlike to be adjudged
contraband is not possible; nor, if possible, could it stand the mutations of
time. Articles are free or contraband, not entirely according to their in-

trinsic nature, but partly according to their destined use; and this varies

with the varying requirements of peace and war. In extremity, tor example,
the necessaries of ordinary life may become essential to further maintenance
of the contest, and be for that reason proscribed. Likewise, in the progress

of militancy, the servant of industry may become the agent of destruction,
and thus enter the list of contraband. Such being the changes in the rela-

tive character of commotlities, our best course is to note the classes into which,
according to their immediate use, they can be distributed at any moment,
and retlistributed with every change of case. These classes are

—

1. Articles in no way applicable to tcarlike purposen.—Books not relating to

military matters are of this description. Goods so harmless are never con-
traband; though they are liable to seizure and condemnation for violation of
a blockade or siege.

2. Articles indirectly applicable to warlike purposes.—Under this description
come many things, which, like provisions, supply the necessities of man,
however peaceful or warlike be his occupation. They are applicable to war-
like purpose-s, in.asmuch as they maintain the conditions which war presup-
poses; but they are said to be indirectly applicable to its purpvoses. because
they take no immediate part in attack or defence. Being well suited to the
demands of peaceful lite, they are not to be condemned by a captor merely
because found upon their way to the enemy's subjects or territory. To justify
confiscation, he must discover some circumstance tending to show that cjirry-

ing them to the enemy is a direct interposition in the war; as indeed it is,

where they are destined to satisfy the needs of the enemy 's military or naval
forces or ports of equipment; or to relieve the necessities of a place in which
he has invented the enemy's forces, or the necessities of the enemy's subjects
whom he has partially reduced to submission by intercepting their supplies.

3. Articles directly applicable to warlike purposes.—Many of these are, like
horses, powder, and ships, useful in peace. Others, like artillery, are use-
ful only in war. All are immetliately applicable to its purposes. So well
are they adapted therefor, that, when captured by a l)elligerent in their
transit to territory belonging to the adversary, or in occupation of his farces,
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Law of Blockades.—A neutral may also forfeit the immunities

of his national character by violations of blockade;^ and among
the rights of belligerents, there is none more clear and incontro-

vertible, or more just and necessary in the application, than that

which gives rise to the law of blockade. Bynker-

[ * 144 ] shoeck (a) says, *it is founded on the principles of

natural reason, as well as on the usage of nations; and

Grotius (b) considers the carrying of supplies to a besieged town,

or a blockaded port, as an ofiPence exceedingly aggravated and

injurious. They both agree that a neutral may be dealt with

severely; and Vattel says, he may be treated as an enemy (c).

The law of blockade is however so harsh and severe in its oper-

ation, that, in order to apply it, the fact of the actual blockade

must be established by clear and unequivocal evidence; and the

neutral must have had due previous notice of its existence; and

the squadron allotted for the purposes of its execution, must be

competent to cut off all communication with the interdicted place

(a) Q. J. Pub. b. 1. ch. 4. sec. 11.

(b) B. 3. c. 1. sec. 5.

(c) B. 3. ch. 7. sec. 117.

they are presumed to be intended for hostile use, and are therefore con-
demned.
The i)enalty inflicted in case of contraband affects somewhat differently

the following classes of property:
1. Contraband cargo.—This the captor confiscates; unless, as sometimes in

the case of food, his right is restricted to that of pre-emption.
2. Innocent cargo.—This is likewise confiscated where its owner is privy to

the illegal venture, or has connived at acts in furtherance thereof. The evi-

dence which ordinarily implicates him is

—

(a) That he is owner or part owner of the contraband cargo; or,

(b) That he is owner or part owner of the ship, and she is contraband; or,

(c) That he is owner or part owner ot the ship, and she is confiscable for

her complicity in the contraband traffic.

3. Tlie ship.—Even this is confiscat«d, where she is herself contraband, or
where her complicity in the contraband traffic is evidenced by some such
circumstance as

—

(n) That her ownership is the same as that of the contraband cargo; or,

(6) That she is exclusively employed in carrying contraband; or,

(c) That so much of her cargo is contraband as to affect her owner or
master with presumed knowledge of its nature; or,

(d) That she carries contraband forces or dispatches; or,

(e) Tliat she carries articles of a kind which, by treaty with the captor's
sovereign, she is bound not to furnish to the enemy; or,'

(/) That she resisted the exercise of belligerent rights relative to the con-
traband; or,

ig) That she attempted to deceive by falsification of her papers, entries,

or destination.
^ A blockade is the investment of a place, by a competent hostile force,

with intention of preventing ingress to or egress from it.
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or port; and the neutral most have been guilty of some act of

violation, either by going in, or attempting to enter, or by com-

ing out with a cargo laden after the commencement of the block-

ade. The failure of either of the points requisite to establish

the existence of a legal blockade, amounts to an entire defeasance

of the measure, even though the notification of the blockade had

issued from the authority of the government itself (a).

A blockade must be existing in point of fact; and, in order to

constitute that existence, there must be a power present to enforce

it All decrees and orders, declaring extensive coasts, and whole

countries, in a state of blockade, without the presence of an ade-

quate naval force to support it, are manifestly illegal and void,

and have no sanction in public law. The ancient authorities all

referred to a strict and actual siege or blockade. The language

of Grotius (6) is oppidum obsessuvi vel Partus claiisus, and the

investing power must be able to apply its force to everj'

point of the *blockaded place, so as to render it danger- [
* 145 ]

ous to attempt to enter, and there is no blockade of that

part were its power cannot be brought to bear (c). The defini-

tion of a blockade given by the convention of the Baltic jxjwers

in 1780, and again in 1801, and by the ordinance of Congress in

1781, required that there should be actually a number of vessels

stationed near enough to the port to make the entry apparently

dangerous. The government of the United States has uniformly

insisted, that the blockade should be effective by the presence of

a competent force stationed, and present, at or near the entrance

of the port; and they have protested with great energy against

the application of the right of seizure and confiscation to inef-

fectual or fictitious blockades (d).

(a) The Betsey, 1 Hob. Rep. 78. 1 Chilly on Commercial Law. 4.50. Letfer

from Mr. Clay, the Secretary of State, to Mr. Tudor, dated October 23d, 1827.

(6) B. 3, ch. 1, sec. 5.

(c) The Mercurias, 1 Rob. Rep. 67. The Betsey, 1 Rob. Rep. 78. The
Stert. 4 Rob. Rep. 65. Letter of the Secretary of the Navy to Commodore Preble,
February 4th, 1804.

(d) Mr. King's Letter to Lord GrennTle. Jffly 23rf. 1799. Mr. MarshaWs Let-
ter to Mr. King. September 20th. 1799. Mr. Madlwn's Letter to Mr. Pinekney,
October 25th, 1801. Letter of the Secretary of the Nary to C<ymmodore Preble,
February Ath. 1804. Mr. Pinckney\'i Letter to Lord Wellesley, January \Ath,
1811.' In the convention between Great Britain and Russia, on the 17th
of June, 1801, a blockaded port was declared to be " that where there is, by
the disposition of the power which attacks it with ships stationary, or suf-
ficiently near, an evident danger in entering." The definition in the treaty
of commerce between the United States and Chili, in ilay, 1832, art. 15,
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The occasional absence of the blockading squadron, produced

by accident, as in the case of a storm, and when the station is re-

sumed with due diligence, does not suspend the blockade, pro-

vided the suspension, and the reason of at, be known; and the law

considers an attempt to take advantage of sach an accidental re-

moval, as an attempt to break the blockade, and as a mere fraud(a).

The American government seemed disposed to admit the continu-

ance of the blockade in such a case (6); and the language of the

judicial authorities in New York, has been in favour of the solidity

and justness of the English doctrine of blockade on this

[ * 146 ] *point (c). But if the blockade be raised by the enemy,

or by applying the naval force, or part of it though only

for a time, to other objects, or by the mere remissness of the

cruisers, the commerce of neutrals to the place ought to be free.

The presence of a sufficient force is the natiiral criterion by which

the neutral is ^nabled to ascertain existence of the blockade. He
looks only to the matter of fact, and if the blockading squadron

is removed when he arrives before the port, and he is ignorant of

the cause of the removal, or if he be not ignorant, and the cause

be not an accidental one, but voluntary, or produced by an enemy,

he may enter, Avithout being answerable for a breach of the block-

ade. When a blockade is raised voluntarily, or by a superior

force, it puts an end to it absolutely; and if it be resumed, neutrals

must be charged with notice de novo, and without reference to

the former state of things, before they can be involved in the

guilt of a violation of the blockade (d). .

The object of a blockade is not merely to prevent the importa-

tion of supplies, but to prevent export as well as import, and to

cut off all communication of commerce with the blockaded port.

The act of egress is as culpable as the act of ingress, if it be done

fraudulently; and a ship coming out of a blockaded port is, in the

first instance, liable to seizure, and, to obtain a release, the party

and the Pern-Bolivian Confederation in May, 18.3R, art. 14, of a besieged or

blockaded place, is "one actually attacked by a belligerent force, capable of
preventing the entrv of the neutral."

(rt) The Frederick Molke, 1 Rob. Rep. 72. The Columbia, 1 Rob. Rep. 130.

The Juffrow Maria Schroeder, 3 Rob. Rep. 155. The Hoffuung, G Rob. Rep
116, 117.

(6) Mr. MarskalVH Letter to Mr. King, September 20th, 1799.

(c) RadclifT, J., 2 Johris. Can. 187. Kadcliff r. U. Ins. Co. 7 Johns. Rep. 38.

(d) Williams?'. Smith, 2 Caineft'' Rep. 1. Letter of the Secreiary of State to

Mr. King, September 20th, 1799. The Hoffnung, G Rob. Rep. 112.
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must give satisfactory proof of the innocence of his intention (a).

But according to modern usage, a blockade does not rightfully

oxtend to a neutral vessel found in port when the blockade was

instituted, nor prevent her coming out with the cargo

bona fide purchased, and laden on board before the *com- [ * 147 ]

mencement of the blockade (b). The modern practice

does not require that the place should be invested by land as well

as by sea, in order to constitute a legal blockade: and if a place

be blockaded by sea only, it is no violation of belligerent rights

for the neutral to carry on commerce with it by inland communi-
cations (c).

It is absolutely necessary that the neutral should have had duo

notice of the blockade, in order to affect him with the penal con-

sequences of a violation of it. This information may be com-

municated to him in two ways; either actually, by a formal notice

from the blockading power ; or constructively, by notice to his

government, or by the notoriety of the fact. It is immaterial in

what way the neutral comes to the knowledge of the blockade.

If the blockade actually exists, and he has knowledge of it, he is

bound not to violate it. A notice to a foreign government, is a

notice to all the individuals of that nation, and they are not per-

mitted to aver ignorance of it, because it is the duty of the neutral

government to communicate the notice to their people (d). In

the case of a blockade without regular notice, notice in fact is

generally requisite; and there is this diff'erence between a block-

ade regularly notified, and one without such notice: that, in the

former case, the act of sailing for the blockaded place, with an

intent to evade it, or to enter contingently, amounts, from the

very commencement of the voyage, to a breach of the blockade,

for the port is to be considered as closed up, until the blockade be
formally revoked, or actually raised; whereas in the latter case,

of a blockade de facto, the ignorance of the party as to its con-

tinuance, may be received as an excuse for sailing to the

*blockaded place, on a doubtful and provisional destin- [ * 148 ]

(a) Btfnk. Q. J. Pub. b. 1. ch. 4. The Frederick Molke, 1 Rob. Rep. 72.
The Xeptanns, 1 Rob. Rep. 144. The Vrow Judith. 1 Rob. Rep. 126.

(6) The Betsey. 1 Rob. Rep. 78. The Vrow Judith, 1 Rob. Rep. 126. The
Cornet. 1 Edvc. Rep. 32. Olivera r. Union Ins. Co. 3 Wheaton. 183.

(c) The Ocean, 3 Rob. Rep. 397. The Stert, ibid. 299, note. Letter of the
Secretary of State to Mr. King, September '20th. 1799.

(d) The Neptunus, 2 Rob. Sep. 110. The Adelaide, 2 Rob. Rep. 111. note.
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ation (a). The question of notice is a question of evidence,

to be determined by the facts applicable to the case. The

notoriety of a blockade, is of itself sufficient notice of it to vessels

lying within the blockaded port. In the case of the Adelaide {b),

it was the doctrine of the English admiralty, that a notification

given to one state, must be presumed, after a reasonable time, to

have reached the subjects of neighbouring states, and' it affects

them with the knowledge of the fact, on just grounds of evidence.

And after the blockade is once established, and due notice re-

ceived, either actually or constructively, the neutral is not per-

mitted to go to the very station of the blockading force, under

pretence of inquiring whether the blockade had terminated, be

cause this would lead to fraudulent attempts to evade it, and

would amount in practice to a universal license to attempt to

enter,, and, on being prevented, to claim the liberty of going else-

where. Some relaxation was very reasonably given to this rule,

in its application to distant voyages from America; and ships

sailing for Europe, before knowledge of the blockade reached

them, were entitled to notice, even at the blockaded port. If they

sailed after notice, they might sail on a contingent destination

for the blockaded port, with the purpose of calling for informa-

tion at some European port, and be allowed the benefit of such

a contingent destination, to be rendered definite by the informa-

tion. But in no case is the information, as to the existence of

the blockade, to be sought at the mouth of the port (c).

A neutral cannot be permitted to place himself in the vicinity

of a blockad port, if his situation be so near that he

[ * 149 ] may, with impunity, break the blockade whenever * he

pleases, and slip in without obstruction. If that were to

be permitted, it would be impossible that any blockade could be

maintained. It is a presumption, almost dejure, that the neutral,

if found on the intredicted waters, goes there with an intention to

break the blockade; and it would require very clear and satisfactory

evidence to repel the presumption of a criminal intent (d).

(a) The Columbia, 1 Rob. Rep. 130. The Neptunus, 2 Rob. Rep. 110.

(ft) 2 Rob. Rep. Ill, in notis.

(c) The Spes and Irene, 5 Rob. Rep. 76.
(d) The Neutralitat, 6 Rob. Re]h 30. The Charlotte Christine, ibid. 101.

The Gute Erwartung, ibid. 185. Bi/nk. Q. J. Pub. b. l,ch. 11. The Arthur
1 Edw. Rep. 202. RatcliflFr. Union Ins. Co. 7 JoAns. i2ep 47. Fitzsimmons
*. Newport Ins. Co. 4 Crunch, 185.
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The judicial decisions in England, and in this conntry, have

given crreat precision to the law of blockade, by the application

of it to particular cases, and by the extent, and clearness, anil

equity or their illustrations. They are distinguished, likewise, for

general coincidence and harmony in their principles. All the

cases admit, that the neutral must be chargeable with knowledge,

either actual or constructive, of the existence of the blockade, and

with an intent, and with some attempt, to break it, before he is

to suffer the penalty of a violation of it. The evidence of that

intent, and of the overt act, will greatly vary, according to circum-

stances; and the conclusion to be drawn from those circumstances

will depend, in some degree, upou the character and judgment of

the prize courts; but the true principles which ought to govern,

have rarely been a matter of dispute. The fact of clearing out

or sailing for a blockaded port, is, in itself, innocent, unless it be

accompanied with knowledge of the blockade. Such a vessel, not

possessed of such previous knowledge, is to be first warned of the

fact, and a subsequent attempt to enter constitutes the breach.

This was the provision ia the treaty virith England in 1794, and

it has been declared in other cases, and is considered to be a cor-

rect exposition of the law of nations (a).

* It has been a question in the courts in this country, [* 150 ]

whether they ought to admit the law of the English prize

courts, that sailing for a blockaded port, knowing it to be block-

aded, was, in itself, an attempt, and an act sufl&cient to charge the

party with a breach of the blockade, without reference to the dis-

tance between the port of departure and the port invested, or to

the extent of the voyage performed when the vessel was arrest-

ed (&). But in Teaton v. Fry (c), the Supreme Court of the

United States coincided essentially with the doctrine of the Eng-
lish prize coarts; for they held, that sailing from Tobago for

Carra§oa, knowing the latter to be blockaded, was a breach of the

blockade; and according to the opinion Mr. Justice Story, in the

case of the Nereide (d), the act of sailing with an intent to break

(a) Fitzsimmons r. Newport Ins. Co. 4 Cranch, ISo. British Instructions to

their fleets on the ]\ est India station, oth of January. 1804. Letter of the Secre-
tary of the Nary to Commodore Preble, February 4th. 1804. Treaty between
the United Slates and the republic of Chili, May, 1832, art. 17, and between the
United States and Venezuela. May, 18:i6, art. 20.

(b) Fitzsimmons r. Newport Ins. Ck). 4 Cranch, 185. Voss & Graves r. U.
Ins. Ck). 2 John.^. Cos. 180, 469.

(c) 5 Cranch, 335. (d) 9 Cranch, 440, 446.

11 VOL. I. KEVr. 161
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a blockade, is a sufficient breach to authorize confiscation. The

offence continues, although, at the moment of capture, the vessel

be, by stress of weather, driven in a direction from the port, for

the hostile intention still remains unchanged. The distance, or

proximity of the two ports, would certainly have an efi'ect

upon the equity of the application of the rule. A Dutch ordi-

nance, in 1630, declared, that vessels bound to the blockaded ports

of Flanders, were liable to confiscation, though found at a dis-

tance from them, unless they had voluntarily altered the voyage

before coming in sight of the port; and Bynkershoeck contends

for the reasonableness of the order (a). What that distance must

be is not defined; and if the ports be not very wide apart, the act

of sailing for the blockaded port may reasonably be deemed evi-

dence of a brea<;h of it, and an overt act of fraud upon the bellig-

erent rights. But a relaxation of the rule has been re-

[
* 151 ] quired and granted in the case of distant voyages, *such

as those across the Atlantic, and the vessel is allowed to

sail on a contingent destination for a blockaded port, subject to

the duty of subsequent inquiry, at suitable places (6). The ordi-

nance of Congress of 1781, seems to have conceded this point to

the extent of the English rule, for they made it lawful to take and

condemn all vessels, of all nations, "destined to any such port,"

without saying any thing of notice or proximity (c).

The consequence of a breach of blockade is the confiscation of

the ship; and the cargo is always, prima facie, implicated in the

guilt of the owner, or master of the ship; and it lays with tbem

to remove the presumption, that the vessel was going in for the

benefit of the cargo, and with the direction of the owner (d). The

old doctrine was much more severe, and often inflicted, not merely

a forfeiture of the property taken, but imprisonment, and other

(rt) Q. J. Pub. b. 1, ch. 11. 3 Roh. Rep. 326, in noiin.

(b) f) Roh. Rep. 76. 6 Cranch, 29. Sperry v. The Delaware Ins. Co. 2 Wash.

Oir. Rep. 243, Nayloru. Taylor, 9 Barmv. & Orea. 71B.

(c) Journals of Congress, vol. vii. p. 186. The mere act of sailing to a
blockaded port is not an offence, if there was no premeditated desifin of

breaking the blockade, though it should be found to continue when the \ essel

arrives off the port. See the opinion of Sir Wm. Scott, in the case of the

Shepherdess, 5 Rob. Adm. Rep. 264; and of Lord Tenderden, in Naylor v.

Taylor, 9 Bnrnw. & Ores. 718; and of Tindal, Ch J., in Medeiros v. Hill, 8

Hingham's Rep. 231.

(d) The Mercurius, 1 Rob. Sep. 67. The Columbia, ibid. 130. The Nep-
tunus, 3 Rob. Rep. 173. The Alexander, 4 Rob. Rep. 93. The Exchange, 1

Edw. Rep. 39.
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personal punishment (a) ; but the modem, and milder usage, has

confined the penalty to the confiscation of the ship and good?.

If a ship has contracted guilt by a breach of blockade, the offence

is not discharged until the end of the voyage. The penalty never

travels on with the vessel further than to the end of the return

voyage; and if she is taken in any part of that voyage, she is taken

in delicto. This is deemed reaponable, because no other oppor-

tunity is afforded to the belligerent force to vindicate the law (6).

The penalty for a breach of blockade is also held to be remitted,

if the blockade has been raised before the capture. The delictum

is completely done away when the blockade ceases (c).

Neutral Carrying Enemy's Despatches.—There are other

acts of illegal assistance afforded to a belligerent, besides sup-

plying him with contraband goods, and relieving his distress,

under a blockade. Among these acts, the conveyance of hostile

despatches is the most injurious, and deemed to be of the most

hostile and noxious character.' The carrying of two or three car-

goes of stores, is necessarily an assistance of a limited nature; but

in the transmission of despatches may be conveyed the entire plan

of a campaign, and it may lead to a defeat of all the projects of

the other belligerent in that theatre of the war. The appropriate

remedy for this offence is the confiscation of the ship; and, in

doing so, the courts make no innovation on the ancient law, but

they only apply established principles to new combinalions of

circumstances. There would be no penalty in the mere confis-

cation of the despatches. The proper and efficient remedy is the

confiscation of the vehicle employed to carry them; and if any

privity subsists between the owners of the cargo and the master,

they are involved by implication in his delinquency. If the cargo

be the property of the proprietor of the ship, then, by the general

mie, ob continentiam delicti, the cargo shares the same fate, and

(a) Bynk. Q. J. Pub. b. 1. oh. 11.

(ft) The Welvaart Van Pillaw. 2 Boh. Rep. 128. The Juffrow Maria Schroe-
d^r, 3 Bob. Rep. 147. In cases of contraband, the retnm voyage has not usu-
ally been deemed connected with the outward, and the offence was deposited
with the offending subject: but in distant voyages with contraband and-false
papers, the rule is different; the fraud contaminates the return cargo, and
subjects it to condemnation, as being one entire transaction. The Rosalia
and Betty, 2 Rob. Rep. 343. The Nancv, 3 ibid. 122. Carrington v. The
Merchants' Ins. Co. 8 Peters' U. S. Rep. 495.

(c) The Lisette, 6 Rob. Rep 387.
' Conveyance of a belligerent's soldiers or sailors, in the furtherance of its

hostile operations, is a similar offence, similarly punishable.
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especially if there was an active interposition in the service of

the enemy, concerted and continued in fraud (a).

A distinction has been made between carrying despatches of

the enemy between different parts of his dominions/ and car-

rying despatches of an ambassador from a neutral

[
* 153 ] * country to his own sovereign. The effect of the former

despatches is presumed to be hostile; but the neutral

country has a right to preserve its relations with the enemy, and

it does not necessarily follow that the communications are of a

hostile nature. Ambassadors resident in a neutral country, are

favourite objects of the protection of the law of nations, and their

object is to preserve the relations of amity between the govern-

ments; and the presumption is, that the neutral state preserves

its integrity, and is not concerned in any hostile design (b).^

Right of Search at Sea.—In order to enforce the rights of

belligerent nations against the delinquencies of neutrals, and to

ascertain the real as well as assumed character of all vessels on

the high seas, the law of nations arms them with the practical

power of visitation and search. The duty of self-preservation

gives to belligerent nations this right. It is founded upon neces-

sity, and is strictly and exclusively a war right, and does not exist

in time of peace (c). All writers upon the law of nations, and

the highest authorities, aciinowledge the right as resting on sound

(a) The Atalanta, 6 Bob. Rep. 440.

(6) The Caroline, 6 Boh. Rep. 461.

(c) The Tie Louis. 2 Dodson, 248. The Antelope, 10 Wheaton, 119. Yet
the British parliament, by statute in August, 18o9, in order more effectually

to suppress the slave trade, and especially as against Portugal, a power that
had grossly violated her treaty with England on that subject, authorized the
power of visitation and search in time of peace.

* Carrying such dispatches from neutral to belligerent ports, from bellige-

rent to neutral ports, or between ports of the last description, has been con-
sidered innocent. Hautefeuillc as cited by Woolsey, Internat. Law, § 199.

It seems preferable to regard the origin and termination of the passage as
evidences bearing on the question of voluntary assistance to the belligerent.

Contraband dispatches are those forwarded by a neutral on behalf of a bel-
ligerent, and by which the latter's hostile operations are furthered. Whart.,
Com. on Amer. Law, ^ 228.

^ Besides the official correspondenceof a belligerent's ambassadors resident
among neutrals, that of its other public ministers and consuls in the same
situation is deemed free from the imputation of hostility. Nor should com-
munications passing back and forth between belligerent and neutral powers
be considered contraband. Field's Internat. Code, I 8GL

It may be added that conveyance of mails in the ordinary course of busi-
ness does not implicate the carrier with the hostile nature of its contents.
In other words, corre.spondence is not contraband which a belligerent trans-
mits in the ordinary way through a nentral's mail. Woolsey, Internat.
Law, I 199.
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principles of public jorisprudence, and upon the institutes and

practice of all great maritime powers (a). And if, upon making

the search, the vessel be found employed in contraband trade, or in

carrying enemy's property, or troops, or despatches, she is liable

to be taken and brought in for adjudication before a prize court'

Neutral nations have frequently been disposed to question and

resist the exercise of this right. This was particularly the case

with the Baltic confederacy, during the American war, and with

the convention of the Baltic powers in 1801. The right of search

was denied, and the flag of the state was declared to be a substi-

tute for all documentary and other proof, and to exchide all right

of search. Those powers armed for the purpose of de-

fending their neutral * pretensions; and England did [*154]
not hesitate to consider it as an attempt to introduce, by

(a) Vattel, b. 3, ch. 7, sec. 114. The Maria, 1 Rob. Rep. 287. The Le Looia,

2 DwiaoiVs Adm. Rep. 245. The Marianna Flora, 11 ^VTieaion, 42.
' The Trent Affair.—Daring the late war of the rebellion, a case occurred

which drew these points into momentous controversy. Having been com-
missioned by the Confederate government to act as its ambassadors to Eng-
land and France, two persons, Messrs. Mason and Sli<iell. together with
their secretaries and some others, ran the blockade at Charleston and reached
Havana in Cuba; where they took passage on the English mail-packet
Trent for the Island of St. Thomas, there to be transhipped for Southampton.
Learning of their presence at Havana, and their intended movements. Cap-
tain John Wilkes, of the San Jacinto, a United States ship of war, took
position in the old Bahama channel, and when the Trent appeared, brought
her to by firing across her bows A search party was sent on board, and
Mason and Slidell with their secretaries were removed to the San Jacinto.

The Trent was permitted to proceetl on her voyage; but the prisoners were
conveyed to Boston and lodged in Fort Warren.
Denouncing their seizure as in violation of international law. the British

government promptly demanded their release, and made preparations for war.
In the diplomatic correspondence which ensued, Mr. Seward . then Secre-

tary of State, assumed that the captured envoys and their dispatches were
contraband of war, and that in conveying them on their mission, the Trent
had rendered herself liable to be carried into port and condemned as prize.

But he also made concession that seizure of the contraband accompanied by
release of the vessel being irregular, amounted to a waiver of the captor's
rights, for which reason the prisoners should be released.

In opposition to this view, Earl Russell. British Secretary of Foreign Af-
fairs, insisted on "the general right and duty of a neutral power to main-
Jain its own communications and friendly relations with both belligerents;"
and from this argued it to be a necessary deduction, that the conveyance of
agents such as those in question '' from Havana to St. Thomas, on their way
to Great Britain and France, and of their credentials or dispatches (if any)
on board the Trent, was not and coxild not be a violation of the duties of
neutrality on the partof that vessel. " He further pointed out, as irresistible

evidence of her innocence, the neutrality of the porta between which she
was voyaging when captured.
The question was practically decided by release of the prisoners; and the

weight of opinion is, that on no ground could they have been lawfully re-
tained.
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force, a new code of maritime law, inconsistent with her bellig-

erent rights, and hostile to her interests, and one which would

go to extinguish the right of maritime capture. The attempt was

speedily frustrated and abandoned, and the right of search has,

since that time, been considered incontrovertible (a).

The whole doctrine was ably discussed in the English High
Court of Admiralty, in the case of the Maria (b), and it was ad-

judged, that the right was incontestable, and that a neutral sove-

reign could not, by the interposition of force, vary that right.

Two powers may agree among themselves, that the presence of

one of their armed ships along with their merchant ships, shall

be mutually understood to imply that nothing is to be found, in

that convoy of merchant ships, inconsistent with amity or neut-

rality (c). But no belligerent power can legally be compelled,

by mere force, to accept of such a pledge; and every belligerent

power who is no party to the agreement, has a right to insist on

the only security known to the law of nations on this subject, in-

dependent of any special covenant, and that is the right of per-

sonal visitation and search, to be exercised by those who have an

interest in making it. The penalty for the violent contravention

of this right, is the confiscation of the property so withheld from

visitation; and the infliction of this penalty is conformable to the

settled practice of nations, as well »s to the principles of the

municipal jurisprudence of most countries in Europe. There

may be cases in which the master of a neutral ship may be au-

thorized, by the natural right of self-preservation, to defend him-

self against extreme violence threatened by a cruiser, grossly

abusing his commission; but, except in extreme cases, a merchant

^Fessel has no right to say for itself, and an armed vessel has no

right to say for it, that it will not submit to visitation or search,

or to be carried into a proximate port for judicial in-

[ * 155 ] quiry. Upon *the8e principles, a fleet of Swedish mer-

chant ships, sailing under convoy of a Swedish ship of

(o) In the convention between England and Russia, on the 17th of June,
1801, Raasia admitted the belligerent right of search, even of merchant ves-

sels navigating under convoy of a ship of war, provided it was exercised by
a ship of war belonging to government.

[b) 1 Rob. Rep. 287.
(c) In the treaty of commerce between the United States and the republic

of Chile, in 1832, it was agreed that the right of visitation and search should
not apply to vessels sailing under convoy. So, also, in the convention be-

tween the United States and the Peru-Bolivian confederacy of 1838, art. 19.
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war, and nnder instructions from the Swedish government to re-

sist, by force, the right of search claimed by British lawfully

commissioned cruisers, was condemned. The resistance of the

ct>nvoying ship was a resistance of the whdle convoy, and justly

subjected the whole to confiscation (a).

The doctrine of the English admiralty on the right of visita-

tion and search, and on the limitation of the right, has been rec-

ognized in its fullest extent by the courts of justice in this coun-

try (b). The very act of sailing under the protection of a bellig-

erent, or neutral convoy, for the purpose of resisting search, is a

violation of neutrality. The Danish government asserted the samt*

principle in its correspondence with the government of the United

States, and in the royal instructions of the 10th of March,

1810 (c); and none of the powers of Europe have called in ques-

tion the justice of the doctrine (d). Confiscation is applied by

way of penalty for resistance of search to all vessels, without any

discrimination as to the national character of the vessel or cargo,

and without separating the fate of the cargo from that of the ship.

This right of search is confined to private merchant vessels, and

does not apply to public ships of war. Their immunity from

the exercise of any j^urisdiction but that of the sovereign power

to which they belong, is uniformly asserted, claimed, and con-

ceded. A contrary doctrine is not to be found in any

jurist or writer on the law of nations, or *admitted in [
* 156

1

any treaty; anfl every act to the contrary has been

promptly met and condemned (e).

{a) The Maria, 1 Rob. Rep. 287. The Elsebe, 4 Rob. Rep. 408.

(b) The Nereide. 9 Cranch, 427, 438, 443, 44.5. 4.53. The Marianna Flora.

11 Wheaton, 42. The government of the United States admits the right of
visitation and search by belligerent government ve.ssels of their private mer-
chant vessel-s, for enemy's property, articles contraband of war, or men in

the land or naval service of the enemy. But it does not understand the law
of nations to authorize, and does not admit the right of search for subjects or

.seamen. England, on the other hand, asserts the right to look for her subjects

on the high seas, into whatever service they might wander, and will not re-

nounce it. The objections to the British claim, on the ground of public law
and policy, were stated with great force and clearness in 1818, by the Amer-
ican minister in London to Lord Castlereagh. Rushes Memoranda, p. 181

—

193, 279—283.
{c) 4 HaWs Law JournaJ. 263. Letters of Count Rosenkrantz to Mr. Erring,

28th and 30th of June, and 9fh of July. ISl'l.

id) The Austrian ordinance of neutrality of August 7th, 1803, enjoined it

upon all their vessels to submit to visitation on the high seas, and not to

make any diflSculty as to the production of the documentary proofs of prop-
erty-.

(e) Thurlow^s State Papers, vol. ii. p. 503. Mr. Ckinning's Letter to Mr. Man-
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The exercise of the right of visitation and search must be con-

ducted with due care, and regard to the rights and safety of the

vessel (a). If the neutral has acted with candor and good faith,

and the inquiry has been wrongfully pursued, the belligerent

cruiser is responsible to the neatral in costs and damages, to be

assessed by the prize court which sustains the judicial examina-

tion. The mere exercise of the right of search involves the cruiser

in no trespass, for it is strictly lawful. But if he proceeds to

capture the vessel as prize, and sends her in for adjudication, and

there was no probable cause, he is responsible. It is not the

search, but the subsequent capture, which is treated in such a

case as a tortious act (6). If the capture be justifiable, the sub-

sequent detention for adjudication is never punished with dam-

ages; and in all cases of marine torts, courts of admiralty exercise

a large discretion in giving or withholding damages (c).

[ * 157 ] * A. rescue effected by the crew, after capture, and

when the captors are in actual possession, is unlawful,

and considered to be a resistance within the application of the

penalty of confiscation, for it is delivery by force from force (d).

And where the penalty attaches at all, it attaches as completely

to the cargo as to the ship, for the master acted as agent of the

owner of the cargo, and his resistance was a fraudulent attempt

to withdraw it from the rights of war (e).

Neutral Documents.—A neutral is bound, not only to submit

roe, August 3d, 1807. Edinburgh Review for October, 1807, art. i. In theca.se

olPrins Frederick, 2 Dodson's Adm. Rep. 451, the question was raised, and
learnedly discussed, whether a piiblic armed ship belonging to the king of

the Netherlands, wa.s liable t« civil or criminal process in a British port.

She was brought in, by assistance, in distress, and salvage was claimed, and
the ship was arrested upon that claim, and a plea to the jurisdiction inter-

posed. The question went off by arrangement, and was not decided, though
the immunity of such vessels from all private claims was forcibly urged, on
grounds of general policy and the usage of nations. And in this country, in

the case of The Schooner Excluinge v. 3I'Faddcn, 7 Cranch, 116, it was de-

cided, after great discussion, that a public vessel of war of a foreign sovereign

at peace with the United States, coming into their ports, and demeaning
herself in a friendly manner, was exempt from the jurisdiction of the coun-
try. L' Invincible, "l Wheaton, 2.'i8, 252, S. P.

(a) The Anna Maria, 2 Wheaton, 327. The right of visitation and search

is sometimes laid under special restrictionsby convention between maritime
states. See, for instance, art. 17, of the convention of navigation and com-
merce between United States and the Peru-Bolivian Coniederation, May,
1838.

(6) 2 Mason^a Rep. 439.

(c) Story. J., 11 Wheaton, 54—.56.

(d) The Despatch, 3 Rob. Rep. 295. Brown r. Union Ins. Co. 5 Day's Bep.l.
(e) The Catherina Elizabeth, 5 Rob. Rep. 232.
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to search, but to have his vessel dnly furnished with the genuine

documents requisite to support her neutral character (a). The

most material of these documents are, the register, passport or

sea letter, muster roll, log book, charter-party, invoice, and bill of

lading. The want of some of these papers, is strong presump-

tive evidence against the ship's neutrality; yet the want of any

one of them is not absolutely conclusive (6). Si aUqiiid ex

solemnibus deficiat, cum equitas poscit subveniendum est. The

concealment of papers material for the preservation of the neutral

character, justifies a capture, and carrying into port for adjudi-

cation, though it does not absolutely require a condemnation. It

is good ground to refuse costs and damages on restitution, or to

refuse further proof to relieve the obscurity of the case, where

the cause laboured under heavy doubts, and there wasprima facie

ground for condemnation independent of the concealment (c).

The spoliation of papers is a still more aggravated and inflamed

circumstance of suspicion. That fact may exclude fur-

ther * proof, and be sufficient to infer guilt; but it does [* 158 ]

not in England, as it does by the maritime law of other

countries, create an absolute presumption juris et de jure; and

yet, a case that escapes with such a brand upon it, is saved so as

by fire (d). The Supreme Court of the United States has followed

the less rigonrous English rule, and held that the spoliation of

papers was not, of itself, sufficient gound for condemnation, and

that it was a circumstance open for explanation, for it may have

arisen from accident, necessity, or suj>erior force (e). If the explan-

ation be not prompt and frank, or be weak and futile; if the cause

labours under heavy suspicions, or there be a vehement presump-

tion of bad faith, or gross prevarication, it is good cause for

the denial of further proof; and the condemnation ensues from

(a) Answe.- to the Prussian Memorial, 1753.

(6) Danish Instructions, Wth yfarch. 1810. The register of a vessel is the
only document which need be on board a vessel in time of universal peace,

to prove national character. Catlette r. Pacific Ins. Co., 1 Paine^s Rep. 594.

By the convention of navigation and commerce between the United States

and the Peru-Boli\-ian Confederation, May, 1838, art. 18, the vessels of each
power are to be tarnished in time of war with sea letters or passports, de-
scribing the name, proi)erty and burden of the ship, and name and residence
of the commander. So they must also be provided with certificates contain-
ing the particulars of the cargo, and the place whence the ship sailed, signed
by the officers of the port.

(c) Livingston & Gilchrist r. Marine Ins. Co., 7 Cranch^ 544.
(d) The Hunter, 1 Dodson's Adm. Hep. 480.
(e) The Pizarro, 2 Wheaton, 22rj.
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defects ia the evidence, which the party is aot permitted to sup-

ply. The observation of Lord Mansfield, in Bernardi v. Mot-

teaux (a), was to the same effect. By the maritime law of all

countries, he said, throwing papers overboard was considered as

a strong presumption of enemy's property: but, in all his exper-

ience, he had never known a condemnation on that circumstance

only.

(a) Daug. Rep. 581.
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* LECTURE VIII. [
* 159 ]

OF TRUCES, PASSPORTS, AND TREATIES OF PEACE.

Having considered the rights and duties appertaining to a state

of war, I proceed to examine the law- of nations relative to nego-

tiations, conventions, and treaties, which either partially inter-

rupt the war, or terminate in peace.

Effect of a Truce.—<1.) A truce or suspension pf arms,' does

not terminate the war, but it is one of the conimercia belli which

suspends its operations. These conventions rest upon the obliga-

tion of good faith, and as they lead to pacific negotiations, and

are necessary to control hostilities, and promote the cause of

humanity, they are sacredly observed by civilized nations.

A particular truce is only a partial cessation of hostilities, as

between a town and an army besieging it. But a general truce ap-

plies to the operations of the war; and if it be for a long or in

definite period of time, it amounts to a temporary peace, which

leaves the state of the contending parties, and the questions be-

tween them, remaining in the same situation as it found them. A
partial truce may be made by a subordinate commander, and it

is a power necessarily implied in the nature of his trust; but it

is requisite to a general trace, or suspension of hostilities through-

out the nation, or for a great length of time, that it be made by

the sovereign of the country, or by his special authority (a). The

general principle on the subject is, that if a commander makes a

compact with the enemy, and it to be of such a nature that the

power to make it could be reasonably implied from the nature of

the trust, it would be valid and binding, though he abused his

trust. The obligation he is under not to abuse his trust, regards

his own state, and not the enemy (b).

{a) Vattel. b. 3. ch. 16. sec. 23."^—238. GroHiis, b. 3, ch. 21.

(b) Rulherforth, b. 2, ch. 9. Vaiiel, b. 3, ch. 16, sec. 261. Grotius, b. 3,
ch. 22, sec. 4.

' A trnce is a temjwrary snspensioD of arms by agreement between the
combatants.

171



* 161 OF THE LAW OF NATIONS! [Part I.

A truce binds the contracting parties from the time it is con-

cluded, but it does not bind the individuals of the nation bo as to

render them personally responsible for a breach of it, until they

have had actual or constructive notice of it. Though an individ-

ual may not be held to make pecuniary compensation for a cap-

ture made, or destruction of property, after the suspension of

hostilities, and before notice of it had reached him, yet the

sovereign of the country is bound to cause restoration to be made
of all prizes made after the date of a general truce. To prevent

the danger and damage that might arise from acts committed in

ignorance of the truce, it is common and proper to fix a pros-

pective period for the cessation of hostilities, with a due refer-

ence to the distance and situation of places (a).

A truce only temporarily stays hostilities; and each party to it

may, within nis own territories, do whatever he would have a

right to do in time of peace. He may continue active prepar-

ations for war, by repairing fortifications, levying and disciplining

troops, and collecting provisions, and articles of war. He may

do whatever, under all the circumstances, would be deemed com-

patible with good faith, and the spirit of the agreement; but he

is justly restrained from doing what would be directly injurious

to the enemy, and could not safely be done in the midst of hos-

tilities. Thus, in the case of a truce between the governor of a

fortified town, and the army besieging it, neither party is at lib-

erty to continue works constructed either for attack or defence,

and which could not safely be done if hostilities had

[*161] * continued; for this would be to make a mischievous

and fraudulent use of the cessation of arms. So, it

Would be a fraud upon the rights of the besieging army, and an

abuse of the armistice, for the garrison to avail themselves of the

truce to introduce provision and succours into the town, in a way,

or through passages, which the besieging army would have been

competent to prevent (6). The meaning of every such compact

is, that all things should remain as they were in the places con-

tested and of which the possession was disputed, at the moment

of the conclusion of the truce (c).

At the expiration of the truce, hostilities may recommence

(a) Vaitel, b. 3, ch. 15, sec. 239, 244.

(6) Vaitel, b. 3, ch. 16, sec. 247, 248.

(c) Ihid. sec. 250.
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without any fresh declaration of war; but if it be for an indefi-

nite time, justice and good faith would require due notice of an

intention to terminate it (a).

Grotius and Vattel (&), as well as other writers on national law,

have agitated the question, whether a truce for a given period, as,

for instance, from the first of January to the first of February,

will include or exclude the first day of each of these months.

Grotius says, that the day from whence a truce is to be computed,

is not one of the days of the truce., but that it will include the

whole of the first day of February, as being the day of its ter-

mination. Yattel, on the other hand, is of opinion, that the day

of the commencement of the truce would be included, and as the

time oaght to be taken largely and liberally, for the sake of hu-

manity, the last day mentioned would also be included. Every

ambiguity of this kind ought always to be prevented, by positive

and precise stipulations, as from such a day to such a day both

inclusive (c).

*0f a Passport.— (2.) A passport, or safe conduct, [ *162 ]

is a privilege granted in war, and exempting the party

from the effects of its operation, during the time, and to the ex-

tent prescribed in the permission.'' It flows from the sovereign

authority; but the power of granting a passport may be dele-

gated by the sovereign to persons in subordinate command, and

they are invested with that power either by an express commis-

sion, or by the nature of their trust (d). The general of an army,

from the very nature of his power, can grant safe conducts; but

the permission is not transferable by the person named in the

passport, for it may be that the government had special reasons

for granting the privilege to the very individual named, and it is

presumed to be personal. If the safe conduct be granted, not

for persons, but for efifects, those effects may be removed by
others besides the owner, provided no person be selected as the

(n) Ibid. b. 3, ch 16. -sec. 260.

(6) Grotius, b. 3, ch. 21, sec. 4. Vattel b. 3. ch. 16, sec. 244.
ic) The rule proposed by the English commissioners, in their report on

the practice of the English courts, in July, 1831, is recommended by its
simplicityand certainty. Theyproposed to compute the first day exclusively,
and the last day inclusively in all cases. See vol. iv. p. 95.

(d) Vattel, b. 3. ch. 17.
"^ More particularly described, a passport or safe-conduct is a document

issued by authority of the sovereign to an individual, entitling him, his
servants, his effects, some or all, to free presence or passage, subject to the
contained limitations as to purpose, place, aud time.
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agent, against whom there may pxist a personal objection suffi-

cient to render him an object of suspicion or danger, within the

territories of the power granting the permission.

He who promises security, by a passport, is morally bound to

afford it against any of his subjects or forces, and to make good

any damage the party might sustain by a violation of the pass-

port. The privilege being so far a dispensation from the legal

effects of war, it is always to be taken strictly, and must be con-

fined to the purpose, and place, and time, for which it was

granted. A safe conduct generally includes the necessary bag-

gage and servants of the person to whom it is granted; and, to

save doxibt and difficulty, it is usual to enumerate, with precision,

every particular branch and extent of the indulgence. If a safe

conduct be given for a stated term of time, the person in whose

favour it was granted, must leave the enemy's country before the

time expires, unless detained by sickness, or some una-

[
* 163] voidable circumstance, *and then he remains under the

same protection. The case is different with an enemy

who comes into the country of his adversary during a truce. He
at his own peril, takes advantage of a general liberty allowed by

the suspension of hostilities, and, at the expiration of the truce, the

war may freely take its course, without being impeded by any

claims of such a party for protection (a).

It is stated that a safe conduct may even be revoked by him

who granted it, for some good reason; for it is a general princi-

ple in the law of nations, that every privilege may be revoked,

when it becomes detrimental to the state. If it be a gratuitous

privilege, it may be revoked purely and simply; but if it be a

purchased privilege, the party interested in it is entitled to in-

demnity against all injurious consequences, and every party af-

fected by the revocation is to be allowed time and liberty to de-

part in safety (b).

Enemy's License to Trade.—The effect of a license given by

the enemy, to the subjects of the adverse party, to carry on a

specified trade, has already been considered (c), in respect to the

light in which it is viewed by the government of the citizens ac-

cepting it. A very different affect is given to those licenses by

(a) Vatfel, b. 3, ch. 17, sec. 273, 274.

(6) Vattel, b. 3, ch. 17, sec. 276.
(c) Supra, p. 85.
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the government which grants them, and they are regarded and

respected as lawful relaxations or suspensions of the rules of war.

It is the assumption of a state of peace to the extent of the

license, and the act rests in the discretion of the sovereign auth-

ority of the state, which alone is comp)eteDt to decide how far con-

siderations of commercial and political expediency may, in par-

ticular cases, control the ordinary consequences of war. In the

country* which grants them, licenses to carry on a pacific com-

merce aie stricii juris, as being exceptions to a general rule;

though they are not to be construed with pedantic ac-

curacy, nor will every *small deviation be held to vitiate [ * 164 ]

the fair effect of them (a). An excess in the quantity

of goods permitted to be imported, might not be considered as

noxious to any extent; but a variation in the quality or substance

of the goods might be more significant. Whenever any part of the

trade assumed under the license is denuded of any authority

under it, such part is subject to condemnation.

Another material circumstance in all licenses, is the limitation

of time in which they are to be carried into effect, for what is

proper at one time, may be very unfit and mischievous at another

time. Where a license was limited to be in force until the 29th

of September, and the ship did not sail from the foreign port

until the 4th of October, yet, as the goods were laden in board

by the r2th of September, and there was an entire bona fides on

the part of the person holding the license, this was held to be

legal (6). But where a license was to bring away a cargo from

Bordeaux, and the party thought proper to change the license,

and accommodate it to another port in France, it was held by

the English admiralty, in the case of the Ticee Gebroeders (c), that

the license was vitiated, and the vessel and cargo were condemned.

It has also been held, that the license must be limited to the use

of the precise persons for whose benefit it was obtained. The
great principle in these cases is, that subjects are not to trade

with the enemy without the special permission of the govem-

(n) The Cosmopolite, 4 Rob. Sep. 8. Grotius, b. 3, ch. 21, sec. 14, lays
down the general rule, that a safe condnct, of which these licenses are* a
species, are to be liberally construed; iazn magis quam stricta interpreiatio

admitfenda est. Aod licenses were eventually construed with great lil^rality

in the British courts of admiralty. Judge Croke. in the case of the Abigail,
Stewart's f'ice-Adm. Rep. 360.

\b) Schroeder v. Vaux. 15 EasC* Rep. 52. 3 Cktrnp. N. P. Rep. 83.

(c) 1 Edw. Adm. Rep. 95.
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ment; and a material object of the control which the government
exerci&es over such a trade, is that it may judge of the

[ * 165 ] particular persons who are fit to *be intrusted with an
exemption from the ordinary restrictions of a state of

war (a).

Treaties of Peace.— (3.) The object of war is peace; and it

is the duty of every belligerent power to make war fulfil its en^

with the least possible mischief, and to accelerate, by all fair and

reasonable means, a just and honorable peace. The same power

which has the right to declare and carry on war,^ would seem na-

turally to be the proper power to make and conclude a treaty of

peace; but the disposition of this power will depend upon the

local constitution of every nation; and it sometimes happens, that

the power of making peace is committed to a body "of men who
have not the power to make war. In Sweden, after the death

of Charles XII., the king could declare war without the consent

of the national Diet, but he made peace in conjunction with the

senate (6). So, by the constitution of the United States, the

President, by and with the advice and consent of two thirds of

the senate, may make peace, but it is reserved to Congress to de-

clare war. This provision in our constitution is well adapted (as

will be shown more fully hereafter) to unite in the negotiation

and conclusion of treaties, the advantage of talents, experience,

stability, and a comprehensive knowledge of national interest,

with the requisite secrecy and despatch.*

Treaties of peace, when made by the competent power, are ob-

ligatory upon the whole nation. If the treaty requires the pay-

ment of money to carry it into effect, and the money cannot be

raised but by an act of the legislature, the treaty is morally ob-

ligatory upon the legislature to pass the law, and to refuse it

would be a breach of public faith.* The department of the gov-

ernment that is intrusted by the constitution with the treaty-

(a) The .Tonjie Johannes, 4 Rob. Rep. 263. See the law as to licenses col-

lected in 1 HoWs N. P. Rep. 129, note. Mr. Holt .says, that Sir William
Scott was, in fact, the author of the whole learning of the law relating to the
system of licen.ses.

(6) Vattd, b. 4, ch. 2, sec. 10.
' As to what department of government has power to declare war, see ante,

pp. 51, 52.
* See similar remarks, post, p. 28.'i.

' This question has been several times discussed in Congress, and is still

undecided. See post, pp. 286, 287, and note.

176



Lee. VIIL] OF THE LAW OP NATIONS. * 167

making power, is competent to * bind the national [
* 166 ]

faith in its discretion; for the power to make treaties of

peace mast be co-extensive with all the exigencies of the nation, and

necessarily involves in it that portion of the national sovereignty

which has the exclusive direction of diplomatic negotiations and

contracts with foreign powers. All treaties made by that power

become of absolute efficacy, because they are the supreme law of

the land.

There can be no doubt that the power competent to bind the

nation by treaty may alienate the public domain and property by

treaty. If a nation has conferred upon its executive department,

without reserve, the right of treating and contracting with other

states, it is considered as having invested it with all the power

necessary to make a valid contract That department is the organ

of the nation, and the alienations by it are valid, because they are

done by the repute will of the nation. The fundamental laws

of a state may withhold from the executive department the power

of transferring what belongs to the state: but if there be no ex-

press provision of that kind, the inference is, that it has confided

to the department charged with the power of making treaties, a

discretion commensurate with all iLe great interests, and wants,

and necessities of the nation. A power to make treaties of peace

necessarily implies a power to decide the terms on which they

shall be made, and foreign states cotild not deal safely with the

government upon any other presumption. The power that is in-

trusted generally and largely with authority to make valid treaties

of peace, can, of course, bind the nation by alienation of part of

its territory: and this is equally the case, whether that territory

be already in the occupation of the enemy, or remains in the pos-

session of the nation, and whether the property be public or pri-

vate (a). In the case of the schooner Peggy (b), the

* Supreme Court of the United States admitted, that in- [
* 167 ]

dividual rights acquired by war, and vested rights of the

citizens, might be sacrificed by tre aty for national purposes. So,

(a) Vattel, b. 1, ch. 20. sec 244. Ibid. oh. 21. sec. 262.—b. 4, ch. 2, sec
11. 12. Vattel admits, tbat tbe fandaniental laws of a nation may withhold
the power of alienation by treaty: and it would seem, by necessary inference,
to be a violation of fundamental law. for the treaty-making power, acting
under such an instrument as the constitntion of the United States, to agree
by treaty for the abolition or alteration of any part of the constitution. Tbe
stipulation would go to destroy the "eiy aathority for making the treaty.

(h) 1 Cranch, 103.

12 VOL. I. KEXT. 177
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in the case of Ware v. Hilton (a), it was said to be a clear prin-

ciple of national law, that private rights might be sacrificed by

treaty to secure the public safety, though the government would

be bound to make compensation and indemnity to the individuals

whose rights had thus been surrendered. The power to alienate,

and the duty to make compensation, are both laid down by Gro-

tius (&) iu equally explicit terms.®

A treaty of peace is valid and binding on the nation, if made
with the present ruling power of the nation, or the government

de facto. Other nations have no right to interfere with the do-

mestic affairs of any particular nation, or to examine and judge

of the title of the party in possession of the supreme authority.

They are to look only to the fact of possession (c). And it is an

acknowledged rule of international law, that the principal party

in whose name the war is made, cannot justly make peace with-

out including those defensive allies in the pacification who have

afforded assistance, though they may not have acted as princi-

pals; for it would be faithless and cruel for the principal in the

war to leave his weaker ally to the full force of the enemy's re-

sentment. The ally is, however, to be no further a party to the

stipulations and obligations of the treaty, than he has been will-

ing to consent. All that the principal can require, is that his

ally be considered as restored to a state of peace. Every alliance

in which all the parties are principals in the war, obliges the

allies to treat in concert, though each one makes a separate treaty

of peace for himself (d).

[
* 168 ] *The effect of a treaty of peace is to put an end to

the war, and to abolish the subject of it. Peace relates

to the war which it terminates. It is an agreement to waive all

discussion concerning the respective rights of the parties, and to

bury in oblivion all the original causes of the war (e). It forbids

(a) Chase, J., 3 Dall. Rep. 199, 245.

(h) B. 3, ch. '20, sec. 7. The government of the Uiiited States declared to

the British government, in reference to the disputed lineof the north-eastern

b >inKlary of the United States, that it had no power to cede any part of the
territory claimed by the state of Maine, without tlie consent of that state.

Letter of Lord Palmerston to Mr. Fox, the British minister at Washington,
November 19th, 1837.

(c) Vnttcl, b. 4, ch. 2, sec. 14.

Kd) Vattel, b. 4, ch. 2, sec. 16.

(e) Sir William Scott, in the case ofThe Eliza Ann, 1 Dods^oiVn Adm. Rep.

249. Though private rights existing before the war may not be remitted by
* For other considerations concerning the cession of territory, .se(>^o,s/, pp.

177—179.
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the revival of the same war, by taking arms for the cause which

at first kindled it, though it is no objection to any subsequent

pretensions to the same thing on other foundations (a). After

peace, the revival of grievances arising Ijefore the war is not to

be encouraged, for treaties of peace are intended to put an end

to such complaints; and if grievances then existing are not

brought forward at the time when peace is concluded, it is to be

presumed that it is not intended to bring them forward at any

future time (6). Peace leaves the contracting parties without

aay right of committing hostility for the very cause which kin-

dled the war, or for what has passed in the course of it. It is,

therefore, no longer j>ermitted to take up arms again for the same

cause (c). But this will not preclude the right to complain and

resist, if the same grievances which kindled the war be renewed

and repeated, for that would furnish a new injury and a new

cause of war equally jnst with the former war. If an abstract

right be in question between the parties, the right, for instance,

to impress at sea one's own subjects, from the merchant vessels

of the other, and the parties make peace without taking any

notice of the question, it follows, of course, that all past griev-

ances, damages, and injury, arising under such claim,

are thrown into oblivion, *by the amnesty which every [*169 ]

treaty implies; bat the claim itself is not thereby set-

tled, either oae way or the other. It remains open for future dis-

cussion, because the treaty wanted an express concession or re-

nunciation of the claim itself (d).^

A treaty of peace leaves every thing in the state in which it

finds it, if there be no express stipulation on the subject.* If

nothing be said in the treaty of peace about the conquered coun-

try or places, they remain with the possessor, and his title cannot

afterwards be called in question. During war, the conqueror has

only a usufructuary right to the territory he has subdued, and

the latent right and title of the former sovereign continues, until

peace, the presnniption is otherwise as to the rights of kings and nations.
Grothis, b. 3. ch. 20. sec. 19.

(a: Vattel. h. 4. ch. 2. sec. 19.

(6) Sir William Scott, the Mollv, 1 Dodmn's Adn. Rep. 396.
(c) Vattfl b. 4, ch. 9. sec. 19.

(d> Vattel b. 4, ch. 2, sec. 19. 20.
' As to renewal of the ori<rinal contention, see post, pp. 175—177, n. 11,
* See on p. Ill, ante^ this principle applied to the right of postliminy.
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a treaty of peace, by its silence, or by its express stipulation,

shall have extinguished his title for ever (a).

The peace does not affect private rights which had no relation

to the war. Debts existing prior to the war, and injuries com-

mitted prior to the war, but which made no part of the reasons

for undertaking it, remain entire, and the remedies are revived (6).

There are certain cases in which even debts contracted, or injuries

committed, between two subjects of the belligerent powers, during

the war, are the ground of a valid claim, as in the case of ran-

som bills, and of contracts made by prisoners of war for subsist-

ence, or in a trade carried on under a license (c). This would be

the case if the debt between them was contracted, or the injury

was committed, in -a neutral country (d).'

The Time when Treaties take Effect.—A treaty of peace

binds the contracting parties from the moment of its con-

[ * 170 ] elusion, and that is understood to be from *the day it is

signed." But, like a truce, it cannot affect the subjects of

the nation with guilt, by reason of acts of hostility subsequent to

the date of the treaty, provided they were committed before the

{a) Sir William Scott, 1 Dodson^s Adm. Rep. 452. Vattel, b. 3, ch. 13, sec.

197, 198. Ibid. b. 4, ch. 2, sec. 1. Grotius, lib. 3, cb. G, sec. 4, 5. Mably'a
Droit de. VEurope., tome i. ch. 2, p. 144.

{&) Grotius, b. 3, cb. 20. sec. 16, 18.

(c) Crawford v. The William Pean, 3 Wash. Oir. Rep. 484. 1 Peter's Cir.

Hep. 206, S. C.

(d) Vaitel, b. 4, cb. 2, sec. 22.
* Compare the observations in this paragraph with those on p. 68, ante.
'° Unless otherwi.se provided, the time at which a treaty goes into opera-

tion is:

1. As between the contracting pmcers, the date of execution, and subsequent
ratification has relation to this.

U. S. V. Arredondo, 6 Pet. 691, 758 (1832).

U. S. V. Reynes, 9 How. 127, 148 (18.50).

Davis V. Police Jury of Concordia, id. 280. 289 (1850).

U. S. V. D'Auterive, 10 id. 609, 623 (1850).

Montanltr. IT. S., 12 id. 47, 51 (1851).

2. As concerns individual interests, the date of ratificeifion by thecontracting
powers.

U. S. V. Arredondo, supra, 749.

Haver v. Yaker, 9 Wall. 32, 34 (1869).

3. As regards judicial observance, where legislation is not needed to give the

treaty force, the date of proclamation.

"Foster v. Neilson. 2 Pet. 253, 314 (1829).
U. S. V. Percheman, 7 id. 51, 89 (1833).
Garcia v. Lee, 12 id. 511, 522 (1838).

4. As regards judicial observance, where legislation is needed to give the treaty

ftrce, the date at which such legislation takes effect.

Foster v. Neil.son, supra.

Turner ». Baptist Union, 5 McLean, 344, 347 (1852).
Bartram v. Robertson, 15 Fed. Rep. 212, 213 (1883).
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treaty was known. All that can be required in such cases is, that

the government make immediate restitution of things captured

after the cessation of hostilities; and to guard against inconve-

nience from the want of due knowledge of the treaty, it is usual

to fix the periods at which hostilities are to cease at different

places, and for the restitution of property taken afterwards (a).

But though individuals are not deemed criminal for continuing

hostilities after the date of the peace, so long as they are ignorant

of it, a more difficult question to determine is whether they are

responsible, dviliter, in such cases. Grotius (6) says, they ai«

not liable to answer in damages, but it is the duty of the govern-

ment to restore what has been captured and not destroyed. In

the case of the American ship Mentor (c), which was taken and

destroyed, off Delaware bay, by British ships of war, in 1783,

after the cessation of hostilities, but before that fact had come to

the knowledge of either of the parties, the point was much dis-

cussed; and it was held, that the injured party could not pass

over the person from whom the alleged injury had been received,

and fix it on the commander of the English squadron on that

station, who was totally ignorant of the whole transaction, and

at the distance of thirty leagues from the place where it passed.

There was no instance in the annals of the prize courts, of such a

remote and consequential responsibility in such a case.

The actual wrong-doer is the person to answer in * judg- [ * 171 ]

ment, and to him the responsibility, if any, is attached.

He may have other persons responsible over to him, but the ra-

jured party could look only to him. The better opinion was,

that though such an act be done through ignorance of the cessa-

tion of hostilities, yet, mere ignorance of that fact would not pro-

tect the officer from civil responsibility in a prize court; and that

if he acted through ignorance, his own government must protect

him and save him harmless. When a place or country is exempted

from hostility by articles of peace, it is the duty of the govern-

ment to use due diligence to give its subjects notice of the fact;

and the government ought, in justice, to indemnify its subjects,

who act in ignorance of the peace. And yet it would seem from that

(a) Vaitel. b. 4, ch. 3, sec. 24, 25. Ibid. b. 2. ch. 12. sec 1.'6, 157. Ibid, h,

3, ch. 16. 2 Dall. Rep. 40. Azuni. vol. ii. 227. Lessee of Hylton v. Brown,
1 Wash. dr. Rep. 311, 312, 342, 351.

(6) B. 3, ch. 21, sec. 5.

(c) 1 Bob. Rep. 151.
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case, that the American owner was denied redress in the British

admiralty, not only against the admiral of the jaeet on that sta-

tion, but against the immediate author of the injury. Sir Wil-

liam Scott denied the relief against the admiral; and ten years

before that time, relief had equally been denied by his predeces-

sor, against the person who did the injury. If that decision was
erroneous, an appeal ought to have been prosecuted. We have

then the decision of the English high court of admiralty, deny-

ing any relief in such a case, and an opinion of Sir William

Scott, many years afterwards, that the original wrongdoer was

liable. The opinions cannot otherwise be reconciled, than upon
the ground that the prize courts have a large and equitable dis-

cretion, in allowing or withholding relief, according to the special

circumstances of the individual case; and that there is no fixed

or inflexible general rule on the subject.

If a time be fixed by the treaty for hostilities to cease in a

given place, and a capture be previously made, but with knowl-

edge of the peace, it has been a question among the writers on

public law, whether the captured property should be re-

[ * 172 ] stored. The better, and the more reasonable opinion *i8,

that the capture would be null, though made before the

day limited, provided the captor was previously informed of the

peace; for, as Emerigon (a) observes, since constructive knowl-

edge of the peace, after the time limited in different parts of the

world, renders the capture void, much more ought actual knowl-

edge of the peace to produce that effect (6).

(a) Valin, Traite des Prises, ch. 4, sec. 4 and 5. Emerigon, Traite des Ass.

ch. 12, sec. 19. Azuni on Maritime Law, edit. N. Y. vol. ii. p. 231.

(6) This point was extensively discussed in the French prize courts, in the

case of the capture of the British ship Swineherd by the Frencli privut«er
Bellona, in 1801, and what was sufficient knowledge of the fact of the peace
to annul the capture, was the great question. The English ship was taken
possession of and carried into the Isle of France, and libelled, and con-

demned, as lawful prize of war. The sentenceof condemnation was affirmed
in 1803, on appeal to the council of prizes at Paris, and M. Merlin has re-

ported at large the elaborate argument and opinion of M. Collet Descotils,

the imperial advocate general in the council of prizes, in favour of the cap-

tors. The ground he took, and upon which the council of prizes proceeded,
wa.s, that the king's proclamation of the .signature of the preliminary arti-

cles of peace, though made known repeatedly to the French cruiser before

the capture, but unaccompanied by any French attestation, was not that

sufficient and indubitable evidence to the French crui.ser of the fact of the

I)eace, upon which he ought to have acted, and that the period of the five

months had not elapsed, within which it was lawful, in the Indian sea.s, to

continue hostilities. The learned and venerable author of that immense
work, the Repertory of Jurisprudence, says, on introducing the case, that he
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* Another question arose subsequent to the treaty of [
* 173 ]

Ghent of 1814, in one of the British viee-admiralty

courts, on the validity of a recapture by a British ship of war, of

a British vessel captured by an American privateer. The capture

made by the American cruiser was valid, being made before the

period fixed for the cessation of hostilities, and in ignorance of

the fact; but the prize had not been carried into port and con-

demned, and while at sea, she was recaptured by the British

cruiser after the period fixed for the cessation of hostilities, but

without knowledge of the peace. It was decided, that the pos-

session of the vessel by the American privateer was a lawful pos-

session, and that the British cruiser could not, after the peace,

lawfully use force to divest this lawful possession. The restor-

ation of peace put an end, from the time limited, to all force,

and then the general principle applied, that things acquired [n

war remain, as to title and possession, precisely as they stood when

the peace took place. The uti possidetis is the basis of every

treaty of peace, unless it be otherwise agreed. Peace gives a final

and perfect title to captures without condemnation, and as it for-

bids all force, it destroys all hopes of recovery as much as if the

vessel was carried infra prcesidia, and condemned (a).

A similar doctrine was held in the case of * the schooner [ * 174 ]

Sophie (6), and a trea'y of peace has the effect of quiet-

ing all titles of possession arising from the war, and of putting

an end to the claim of all former proprietors, to things of which

possession was acquired by right of war.

If nothing be said to the contrary, things stipulated to be re-

stored are to be returned in the condition in which they were

taken; but this does not relate to alterations which have been

the natural consequence of time, and of the operations of war.

A fortress or a town is to be restored in the condition it was
when taken, as far as it shall still be in that condition when the

peace is made (c). There is no obligation to repair, as well as

I'estore, a dismantled fortress, or a ravaged territory. The peace

shall be silent on the question, and contents himself with giving the discn.s-

sions. and particnlarlv the opinion of the advocate general, and the reasons
of the council of prizes. See Repertoire Unirersel et Raimnne de Jurispru-
dence, par M, le Counte Merlin, tome ix. tit. Prise JTaritime. .sec. 5.

(n) Case of The Legal Tender, Halifax, April, 1815, cited in Wheaton'-f
Dig. 302.

(6) 6 Rob. Rep. 138.

(c) Vattel, b. 4, ch. 3,^.sec. 31, 34.
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extinguishes all claim for damages done in war, or arising from

the operations of war. Things are to be restored in the condi-

tion the peace found them; and to dismantle a fortification, or to

waste a country, after the conclusion of the peace, and previous

to the surrender, would be an act of perfidy (a).

Obligations of Treaties.— Treaties of every kind, when made
by the competent authority, are as obligatory upon nations as

private contracts are binding upon individuals; and they are to

receive a fair and liberal interpretation according to the intention

of the contracting parties, and to be kept with the most scrupu-

lous good faith. Their meaning is to be ascertained by the same

rules of construction and course of reasoning which we apply to

the interpretation of private contracts (b). If a treaty

[
* 175 ] should in fact be violated by one of the contracting *par-

ties, either by proceedings incompatible with the partic-

ular nature of the treaty, or by an intentional breach of any of

its articles, it rests alone with the injured party to pronounce it

broken. The treaty, in such a ease, is not absolutely void, but

voidable, at the election of the injured party (c). If he chooses

not to come to a rupture, the treaty remains obligatory. He may
waive or remit the infraction committed, or he may demand a

just satisfaction.

There is a very material and important distinction made by

the writers on public law, between a new war for some new cause,

and a breach of a treaty of peace. In the former case, the

[permanent] rights acquired by the treaty subsist, notwithstand-

ing the new war; but, in the latter case, they are [at the election

of the party injured] annulled by the breach of the treaty of

peace, on which they are founded. A new war may interrupt the

(a) Ibid, b. 4, ch. 3, sec. 32.

'b) Grotius, 2, 16, 1. Puf. 5, 12, 1. Vaftcl. b. 2, ch. 17. Eyre, Ch. J., in

1 Boss. <& Pull. 438, 439. Opinion of Sir James Marriott, cited in 1 Cfiitty on

Commercial Law, 44. But, if the legislative and executive branches of the

government liave given and susserted a construction t« a treaty with a foreign

power, under which it claims dominion over a territory in its possession,

the courts ofjustice, will not set up or sustain a different construction. Foster

p. Neilson, 2 Peters' U. 8. Rep. 253. If a treaty be ambiguous in any part oi

it, the party who had the power, and on whom it was peculiarly incumbent
to speak clearly and plainly, ought to submit to the construction most un-

favourable to him, upon the reasonable maxim of the Roman law, that Par-

tiotum obscuram. iis nocere, in quorum fuil potestate legem aasertius conscribere.

Vaftel, b. 2, ch. 17, sec. 264.

(c) Grotius, b. 2, ch. 15, sec. 15.—b. 3, ch. 20, sec. 35—38. Burlamaqui,

part. 4, ch. 14, sec. 8, p. 3.55. Vattel, b. 4, ch. 4, s<;c. 54.
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exercise of the rights acquired by the former treaty, and, like

other rights, they may be wrested from the [rightful] party by

the force of arms. But then they become [to the conqueror]

newly acquired rights, and partake of the operation and result

of the new war. To recommence a war by breach of the articles

of a treaty of peace, is deemed much more odious than to pro-

voke a war by some new demand and aggression; for the latter is

simply injustice, but, in the former case, the party is guilty both

of perfidy and injustice (a). The violation of any one article

of a treaty, is a violation of the whole treaty; for all the

articles are dependent on each other, and one is to be deemed

a condition of the other; and a violation of any single article

overthrows the whole treaty, if the injured party elects so to

consider it. This may, however, be prevented by an express

provision, that if one article be broken, the others shall, never

theless, continue in full force (6). We have a strong

instance in *our own history of the annihilation of treaties [* 176]

by the act of the injured party. In 1798, the Congress of

the United States (c) declared that the treaties with France were

no longer obligatory on the United States, as they had been re-

peatedly violated on the part of the French government, and all

just claims for reparation refused.

As a general rule, the obligations of treaties are dissipated by

hostility. But if a treaty contains any stipulations which con-

template a state of future war, and make provision for such an

exigency, they preserve their force and obligation when the rup-

ture takes place. All those duties of which the exercise is not

necessarily suspended by the war, subsist in their full force. The
obligation of keeping faith is so far from ceasing in time of war,

that its efficacy becomes increased, from the increased necessity

of it What would become of prisoners of war, and the terms of

capitulation of garrisons and towns, if the word of an enemy was
not to be relied on ? The faith of promises and treaties which

have reference to a state of war, is to be held as sacred in war as

in peace, and among enemies as among friends. All the writers

on public law admit this position, and they have never failed to

recommend the duty and the observance of good faith, by the most

(rt) Groiius. b. 3, ch. 20. sec. 27, 28. Vatiel. b. 4. ch. 4, sec. 42.

(b) Grntius, b. 3, ch. 19, sec. 14. VaUel, b. 4, ch. 4, sec. 47, 48—b. 2, ch.

13, sec. 202.

(c) Act of Jnly 7th, 179a
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powerful motives, and the most pathetic and eloquent appeals

which could be addressed to the reason and to the moral sense of

nations (a). The tenth article of the treaty between the United

States and Great Britain, in 1794, may be mentioned as an in-

stance of a stipulation made for war. It provided, that debts duo

from individuals of the one nation to those of the other, and the

shares or moneys which they might have in the public funds, or

iu public or private banks, should never, in any event of war, be

sequestered or confiscated. There can be no doubt that

[ *17''7 ] the obligation of that article was not impaired * by the

war of 1812, but remained throughout that war, and

continues, to this day, binding upon the two nations, and will

continue so until they mutually agree to rescind the article; for it

is a principle of universal jurisprudence, that a compact cannot

be rescinded by one party only, if the other party does not consent

to rescind it, and does not act to destroy it. In the case of 77?e

Society for Propagating the Gospel w. New Haven (b), the Supreme

Court of the United States would not admit the doctrine that

treaties became extinguished ipso facto by war, unless revived by

an express or implied renewal on the return of peace. Such a

doctrine is not universally true. Where treaties contemplate a

permanent arrangement of national rights, or which, by their

terms, are meant to provide for the event of an intervening war,

it would be against every principle of just interpretation to hold

them extinguished by the event of war. They revive at peace,

unless waived, or new and repugnant stipulations be made (c)."

(a) Vaftel, b. 3, ch. 10, sec. 174. Grotius, b. 3, ch. 25.

(6) 8 Wheaion, 494.

(c) The American ministers, in their negotiations at London, in 1818.

with the British government, insisted that the 3d article of the treaty of

September, 1783, relative 1o the fisheries, was a fundamental and permancrit
article, securing a primary right, not annulled, though the exercise of the

right was interrupted by the war of 1812; and that the right remained in full

force, after the termination of the war, notwithstanding it was not noticed

in the treaty of Ghent. The Britisli commissioners, on the other hand, al-

leged, that the war of 1812 cancelled the provision, and, not being renewed
by the subsequent treaty of peace, the right was extinguished. The two
nations at last agreed to the convention of the 20th of October, 1818, modi-
fying and settling the question as to the fisheries, without yielding, on either

side, their construction of the operation of the war of 1812, upon the treaty

of 1783. Rush's Memoranda, T^.'SM—^m.
" The treaty stipulations not abrogated by occurrence of war are such as

derive a continuing validity

—

1. iV(?ces«ar//y, because regulative of the practices of war. In this case a

state of hostilities is that which brings the agreement into operation. With

'
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Cession of Territory.—^With respect to the cession of places

or territories by a treaty of peace, though the treaty operates

from the making of it, it is a principal of public law, that the na-

tional character of the place agreed to be surrendered by treaty,

continues as it was under the character of the ceding country,

until it be actaally transferred. Full sovereignty cannot be held

to have passed by the mere words of the treaty, without actual

deliver}'. To complete the right of property, the right to the thing,

and the possession of the thing, must be united. This is a neces-

sary principle in the law of property in all systems of jurispru-

dence. There must be both the jus in rent and the jiis in re, ac-

cording to the distinction of the civilians, and which Barbey-

rac (a) says they borrowed from the canon law. This general

law of property applies to the right of territory no less

than to other rights. *The practice of nations has been [
* 178 ]

conformable to this principle, and the conventional law

of nations is full of instances of this kind, and several of them

were stated by Sir Wm. Scott in the opinion which he gave in

the case of the Fama (6).

{a) Puff. par. Barheyrac, liv. 4, ch. 9, sec. 8, note 2.

(ft) 5 Rob. Rep. 106. It is a settled principle in the law and osage of na-
tions, that the inhabitants of a conquered territory change their allegiance,

and their relation to their former sovereign is dissolved; but their relations

to each other, and their rights of property, not taken from them h\ orders
of the the conqueror, remain nndistarbetl. The cession or conquest of a
territory, does not affect the rights of property. Vattel, b. 3, ch. 13, sec.

200. The United States r. Percheman. 7 Peters^ U. S. Rep. 51. Mitchel r.

Tlie United States. 9 Ibid. 711. Strother r. Lucas, 12 Peters, 410, 438. The
laws, usages and municipal regulations in force at the time of the conquest
or cession, remain iu force, uuiil changed by the new sovereign. Calvin's case,

7Ck). 17. Campbell r. Hall. Coxcp. R. 209. 9 Peters' U. S. Rep. 711. 734, 748,749.
Strother v. Lucas, 12 Peters, 410. There is no doubt of the power ot the sov-
ereign t») change the laws of a conquered or ceded country, by a mere declar-
ation of his will, without any formal act of legislation, unless restraineil by
the capitulation or treaty of cession. This principle was well illustrated in
New-York, in the ca.se of the Canal Appraisers r. The People, in 17 Wendell
B. 584—588. No formal act of legislation is necessary to change the law;
the mere will of the conqueror is suflBcient. The rule is different when a

a- return of peace, sncb operation ceases; thongh the agreement may con-
tinue binding, if falling under either of the cases noted as fellows.

2. Impliedly, because adjusting something in its nature permanent. A
private title or a public boundary, when settled by treaty, is. by implica-
tion, settled for so long as such matters ordinarily endure. Similarly, a con-
ventional modification of the principles of international law is presumably
as lasting as those principles themselves. Of course, in these cases, the pre-
sumption of permanence may be overcome by expressions to the contrary.

3. Expressly, l>ecanse employing words of perpetuity. A covenant ex-
pressed to be forever .should be continued in force until superseded by a later
one, or until the one party forcibly deprives the other of its benefit.
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The release of a territory from the dominion and sovereignt

of the country, if that cession be the result of coercion or con-

quest, does not impose any obligation upon the government to in-

demnify those who may suffer a loss of property by the cession.

The annals of New York furnish a strong illustration of this po-

sition. The territory composing the state of Vermont belonged

to this state; and it separated from it, and erected itself into an

independent state, without the consent, and against the will, of

the government of New York. The latter continued for many
years to object to the separation, and to discover the stronge.st

disposition to reclaim by force the allegiance of the inhabitants

of that state. But they were unable to do it; and it was a case

of a revolution affected by force, analogous to that which was

then in action between this country and Great Britain. And when

New York found itself under the necessity of acknowledging the

independence of Vermont, a question arose before the legisla-

ture, whether they were bound in duty to make compensation to

country is claimed by right of discovery and occupancy, and not by right of

conquest or cession. In the former case the discoverers and new occupants
carry with them all the general laws of the mother country applicable to

their new situation as colonies, and they become ipso facto the law of the

country. Such was the case with the United States, when they were first

colonized by Great Britain, and this was the case, says chancellor Walworth,
•with New York when conquered from the Dutch in 1664, for the English
held it, though acquired by conquest from the Dutch, not by that title merely,

but by the prior right of discovery. But if he wa,s in error on that point,

yet when the English acquired possession ot New York by force in 1664, the

charter granted in that year to the duke of York contained an explicit de-

claration of the king's will, that the laws of England should be the estab-

lished laws of the province, and this put an end to the operation of the

Roman Dutch laws imported from Holland. The illustrations above alluded

to, of the sovereign p;)wer of the conqueror over the laws of the conquered
countries, appears in the case of the northern barbarians who overrun the

south of Europe during the otli and 6th centuries. They neither a<l<)pted

their own laws entirely, nor retained those of the conquered countries to

their full extent. The Roman provincials were governed between them-
selves, as to their possessions and personal rights, by the Roman law; the

Salian Franks, by the Salic law; the Franks of the Rhine, by the Ripuarian

law; the Alemans and Swabia.is. by the Alemanic law, and the Lombards.
by their own law. (Savigny's Hist, of the Roman Law, vol. i. and see infra,

vol. 3, 491.) So the Moliamedan conquerors of Hindustan, introduced their

own law so far only as it afifected the followers of Mahomet, leaving the

conquered Hindoos to enjoy their laws as between themselves. There is

therefore now in India, one law for the Europeans and their dosoend:int.s,

another for the Hindoos, and another for the Mahometans, and these differ-

ent laws have been adopted in India by the will of the English sovereign

without any parliamentary authority. The conquest of Gibraltar, Trinidad,

Ceylon, the Cape of Good Hope. Ix)uisiana, &c., all show that the old laws

remain, or the laws of the concjuering nation, in whole or in part, are substi-

tuted, at the mere will and pleasure of the con<iueror.
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individual citizens whose property would be sacrificed by the

event, because their titles to land lying within the jurisdiction of

Vermont, and derived from New York, would be disregarded by

the government of that state. The claimants were heard at the

bar of the house of assembly, by counsel, in 1787, and it was con-

tended on their behalf, that the state was bound, upon the prin-

ciples of the social compact, to protect and defend the rights and

property of all its members, and that, whenever it became neces-

sary, upon grounds of public expediency and policy, to

withdraw the protection of government *from the prop- [ * 179 J

erty of any of its citizens, without actually making the

utmost efforts to reclaim the jurisdiction of the country, the state

was bound to make compensation for the loss. In answer to this

argument, it was stated, that the independence of Vermont was

an act of force beyond the power of this state to control, and

equivalent to a conquest of that territory, and the state had not

the competent ability to recover, by force of arms, their sover-

eignty over it, and it would have been folly and ruin to have at-

tempted it. All pacific means had been tried without success;

and as the state was compelled to yield to a case of necessity, it

had discharged its duty; and it was not required, upon any of

the doctrines of public law, or principles of political or moral

obligation, to indemnify the sufterers. The cases in which com-

pensation had been made for losses consequent upon revolutions

in government, were peculiar and gratuitous, and rested entirely

on benevolence, and were given from motives of policy, or as a

reward for extraordinary acts of loyalty and exertion. No gov-

ernment can be supposed to be able, consistently with the welfare

of the whole community, and it is, therefore, not required, to as-

sume the burthen of losses produced by conquest, or the violent

dismemberment of the state. It would be incompatible with the

fundamental principles of the social compact.

This was the doctrine which prevailed; and when the act of

July 14th, 1789, was passed, authorizing commissioners to de-

clare the consent of the state to the independence of Vermont, it

was expressly declared, that the act was not to be construed to

give any person claiming lands in Vermont, under title from this

state, any right to any compensation whatsoever fi-om New York
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[*181] * LECTURE IX.

OF OFFENCES AGAINST THE LAW OF NATIONS.

The violation of a treaty of peace, or other national compact,

is a violation of the law of nations, for it is a breach of public

faith (a). Nor is it to be understood that the law of nations is

a code of mere elementary speculation, without any efficient

sanction. It has a real and propitious influence on the fortunes

of the human race. It is a code of present, active, durable, and

binding obligation. As its great fundamental principles are

founded in the maxims of eternal truth, in the immutable law

of moral obligation, and in the suggestions of an enlightened

public interest, they maintain a steady influence, notwithstanding

the occasional violence by which that influence may be disturbed.

The law of nations is placed under the protection of public

opinion. It is enforced by the censures of the press, and by the

moral influences of those great masters of public law, who are

consulted by all nations as oracles of wisdom; and who have

attained, by the mere force of written reason, the majestic charac-

ter, and almost the authority, of universal lawgivers, controlling

by their writings the conduct of rulers, and laying down precepts

for the government of mankind. No nation can violate public

law, without being subjected to the penal consequences of re-

proach and disgrace, and without incurring the hazard of punish-

ment, to be inflicted in open and solemn war by the injured

[ * 182] party. The law of * nations is likewise enforced by the

sanctions of municipal law; and the offences which fall

more immediately under its cognizance, and which are the mofet

obvious, the most extensive, and most injiirious in their effect?,

are the violations of safe conduct, infringements of the rights of

ambassadors, and piracy. To these we may add the slave trade,

which may now be considered, not, indeed, as a piratical trade,

(a) Vattel, b. 2. ch. 15, sec. 221. EesoluHon of Congress of Noveml 't 23d,

1781.
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absolutely unlawful by the law of nations, but as a trade con-

demned by the general principles of justice and humanity, openly

professed and declared by the powers of Europe.

Violation of Passports.— (1. ) A safe conduct or passport con-

tains a pledge of the public faith, that it shall bo duly respected

and the observance of this duty is essential to the character of the

government which grants it.' The statute law of the United

States has provided, in furtherance of the general sanction of

public law, that if any person shall violate any safe conduct or

passport, granted under the authority of the United States, he

shall, on conviction, be imprisoned not exceeding three years, and

fined at the discretion of the court (a).

Of Ambassadors.— (2.) The same punishment is inflicted

upon those persons who infringe the law of nations, by offering

violence to the persons of ambassadors, and other public minis-

ters, or by being concerned in prosecuting or arresting them or

their domestic servants (b). This is an offence highly injurious

to a free and liberal communication between different govern-

ments, and mischievous in its consequences to the dignity and
well being of the nation. It tends to provoke the resentment of

the sovereign whom the ambassador represents, and to bring upon
the state the calamities of war. The English parliament, under
an impression of the danger to the community from violation of

the rights of embassy, and urged by the spur of a particular

occasion, carried the provisions of the statute of 7 Anne, c. 12,

to a dangerous extent. That statute prostrated all the

safeguards to life, liberty, and property, which the [ * 183 ]

wisdom of the English common law had established. It

declared, that any person convicted of suing out or executing

civil process, upon an ambassador, or his domestic servants, by

the oath of the party, or of one witness, before the lord chan-

cellor, and the two chief justices, or any two of them, might
have such penalties and corporal punishment inflicted upon him,

as the judges should think tit. The preamble to the statute con-

tains a special and inflamed recital of the breach of the law of

(a) Act of Congres!*, April 30^A, 1790, sec. 27. A foreign minister, (and an
attache to a foreign legation is snch) cannot waive his privilege, for it belongs
to his sovereign who sends him. U. S. v. Benner, 1 Baldwin's C. C. U. S.
Rep. 234.

(6) Act mip. sec. 25, 26.
* On this point, see ante, p. 162.
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nations which produced it, by the arrest of the Russian minister

in the streets of London.

The Congress of the United States, during the time of the

American war, discovered great solicitude to maintain inviolate

the obligations of the law of nations, and to have infractions of

it punished in the only way that was then lawful, by the exercise

of the authority of the legislatures of the several states. They

recommended to the states to provide expeditious, exemplary, and

adequate punishment, for the violation of safe conducts or pass-

ports, granted under the authority of Congress, to the subjects

of a foreign power in time of war; and for the commission of acts

of hostility against persons in amity or league with the United

States; and for the infractions of treaties and conventions to which

the United States were a party ; and for infractions of the im-_

munities of ambassadors, and other public ministers (a).

Piracy.— (3.) Piracy is robbery, or a forcible depredation, on

the high seas, without lawful authority, and done animo furandi,

and in the spirit and intention of universal hostility.^ It is the

same offence at sea with robbery on land; and all the writers on

the law of nations, and on the maritime law of Europe, agree in

this definition of piracy (&).* Pirates have been regarded by all

civilized nations as the enemies of the human race, and

[
* 184 J the most atrocious violators of the universal * law of

society (c). They are every where pursued and pun-

ished with death;* and the severity with which the law has ani-

(a) Journals of Congress, vol. vii. 181.

(b) The United States v. Smith, 5 Wheaton, 153, and note, ibid. 163.

(c) Cic. in Verrem, lib. 5. 3 Inst. 118.
^ Judge Story did not think it necessary that the offence should be com-

mitted for the sake of pillage; regarding it as piratical in the sense of the

law of nations, if belonging to "the class of offences which pirates are in the

habit of perpetrating, whether they do it for purposes of plunder, or for pur-

poses of liatred, revenge, or wanton abuse of power." U. S. r. Brig Malek
Adhcl, 2 How. 210, 232 (1844). The point in this case calling for decision

was the interpretation of the word "piratical," as used in an act of Congress.

No doubt an offence may be piratical in the sense, not of constituting, but

of evidencing piracy. In U. S. v. Baker, 5 Blatchf. 6, 11—13 (1861), the

description of piracy as done animo furandl is repeated as authoritative.
* "Piracy," it has been said, "is only a sea-term for robberj'. * * *

being a robbery committed within the jurisdiction cf the Admiralty." Rex
V. Dawson, 13 State Trials, 451, 454 (1096); Att'y-Gen. r. Kwok-a-Sing, 5 L.

R. P. C. 179, 199, 200 (1873). Nevertheless, it extends to certain other

offences to which international convention or municipal legislation has at-

tached the same name and the same i)enal consequences. For examples see

the text, post.
* As to confiscation of their ships and cargoes, see poet, p. 191.
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madverted upon this crime, arises from its enormity and danger,

the cruelty that accompanies it, the necessity of checking it, the

difficuhy of detection, and the facility with which robberies may
be committed upon pacific traders in the solitude of the ocean.

Every nation has a right to attack and exterminate them without

any declaration of war; for though pirates may form a loose and

temporary association among themselves, and re-establish in

some degree those laws of justice which they have violated

with the rest of the world (a), yet they are not considered as a

national body, or entitled to the laws of war as one of the com-

munity of nations. They acquire no rights by conquest, and the

law of nations, and the municipal law of every country, authorize

the true owner to reclaim his property taken by pirates, wherever

it can be found; and they do not recognize any title to be derived

from an act of piracy.^ The principle that a j^if'O'tis et latroni-

bus capta dominium non m,utant, is the received opinion of an-

cient civilians, and modern writers on general jurisprudence; and

the same doctrine was maintained in the English courts of com-

mon law prior to the great modern improvements made in the

science of the law of nations (&}.'

By the constitution of the United States, Congress are author-

ized to define and punish piracies and felonies committed on the

high seas, and offences against the law of nations. In pursuance

of this authority, it was declared by the act of Congress

of April 30th, 1790, ch. 9. sec. 8, that murder * or rob- [
* 185 ]

bery committed on the high seas, or in any river, haven,

or bay, out of the jurisdiction of any particular state, or any other

offence, which, if committed within the body of a country-, would,

by the laws of the United States, be punishable with death, should

be adjudged to be piracy and felony, and punishable with death."

(a) Vie. de Off. 2, 11.

(b) Bynk. Q. J. Pub. b. 1, ch. 17. Rulherfprih, b. 2, ch. 9. Azuni, vol. ii.

p. 3.51, 361, 362, edit. N. Y. Cro. EUz. 685. Anon. 2 Woodd. Lee. 429.
Property found on board a pirate ship goes to the crown of strict right as
droits of the admiralty, but the claim ot the original owner is admitted upon
equitable principles, on due application. The Helen. 1 Hagg. Adm. Rep. 142.

* That is, as said ante, pp. 107, 108, as a capture of property by pirates
does not divest the owner's title, the doctrine of postliminy is not needed to
restore that property to him.

® As to the proof requisite to bring a case within the 9th article of the
Treaty of 1819, between Spain and the United Stjites, for the restoration of
ships and merchandise taken by pirates or robbers Ironi one and retaken by
the other, see U. S. v. Amistad", 15 Pet. 518, 592 (1841).

^ These provisions were embodied in Rev. Stat., ^ 5372.

13 VOL. I. KENT. 193
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It was further declared, that if any captain or mariner should

piractically and feloniously run away with any vessel, or any goods

or merchandise to the value of fifty dollars; or should yield up

any such vessel voluntarily to pirates;* or if any seaman should

forcibly endeavour to hinder his commander from defending the

ship or goods committed to his trust,* or should make a revolt in

the ship;'" every such offender should be adjudged a pirate and

felon, and be punishable with death. Accessaries to such piracies

before the fact, are punishable in like manner; but accessaries after

the fact, are only punishable by a fine and imprisonment.'' And,

by the act of March 3d, 1819, ch. 76. sec. 5, Congress declared,

that if any person on the high seas shoiild commit the crime of

piracy, as defined by the law of nations, he should, on conviction,

suffer death. This act was but temporary in its limitation, and

has expired; but it was again declared, and essentially to the same

effect, by the act of Congress of 15th of May, 1820, ch. 113. sec.

3, that if any person upon the high seas, or in any open roadstead,

or bay, or river, where the sea ebbs and flows, commits the crime of

robbery in and upon any vessel, or the lading thereof, or the

crew, he shall be adjudged a pirate.'^ So, if any person engaged

in any piratical enterprise, or belonging to the crew of any piratical

vessel, should land and commit robbery on shore, such an offender

shall also be adjudged a pirate." The statute, in this respect, seems

to be only declaratory of the law of nations; and upon the doctrine

of the case of Lindo v. Rodney (a), such plunder and robbery

ashore, by the crew, and with the aid of vessels, is a marine case,

and of admiralty jurisdiction. The statute further declared that

the above provision was not to be construed to deprive any par-

ticular state of its jurisdiction over such offences, when commit-

ted within the body of a county, or to authorize the courts of

(a) Doug. Fep. 613.

*By act of Aug. 8. 1846, c. 98, ? 5, 9 Stat, at L. 73, the provisions of which
wction were embodied in Rev. Stat. <J 5383, the latter twooflFences were made
felonies punishable by fine and imprisonment.
"So far as it relates to such acts of hindrance, the provision here cited by

the author was embodied in | 5369, id.

'"The act of making a revolt in a ship ceased to be a capital offence by
virtue of the Act of March 3, 1835. c. 40, <S ;>, 4 Stat, at L. 776. embadietl in

Kev. Stat. ? 5359, which reduced the punishment to fine and imprisonment.
" This distinction of peualtitisis preserved in 'i'i 5323, 5324, id.

'^ Embodied in ^ 5370, id. For prosecution under this provision see U. S.

V. Baker, 5 Blatchf 6 (1861).
" Embodied in g 5371, id.
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the United States to try any sach offenders, after conviction or

acquittance, for the same offence, in a state court

* Under these legislative provisions, it has been made [_ *1863

a question, whether it was sufficient to refer to the law

of nations for a definition of piracy, without giving the crime a

precise definition in terms. The point was settled in the case of

the United States v. Smith (a); and it was there held not to be

necessary to give by statute a more logical enumeration in detail

of all the facts constituting the offence, and that Congress might

as well define it by using a term of a known and determinate

meaning, as by expressly mentioning all the particulars included

in that term. The crime of piracy was defined by the law of

nations with reasonable certainty, and it does not depend upoa
the particular provisions of any municipal code for its definitioa

and punishment. Robbery on the high seas is, therefore, piracy

by the act of Congress, as well as by the law of nations.

There can be no doubt of the right of Congress to pass laws

punishing pirates, though they may be foreigners, and may have

committed no particular offence against the United States. It is

of no importance for the purpose of giving jurisdiction, ou whoni

or where a piratical offence has been committed. A pirate, who
is one by the law of nations, may be tried and punished in any

country where he may be found, for he is reputed to be out of

the protection of all laws and privileges (6). The statute of any

government may declare an offence committed on board its own
vessels to be piracy, and such an offence will be punishable ex-

clusively by the nation which passed the statute. But piracy,

under the law of nations, is an offence against all nations, and
punishable by all." In the case of the United States v. Pal-

mer (c), it was held, that the act of Congress of 1790 was in-

tended to punish offences against the United States, and not

offences against the human race; and that the crime of robbery,

committed by a person who was not a citizen of the United

States, on the high seas, on board of a ship belonging

*exclusively to subjects of a foreign state, was not piracy [ * 187 ]
under the act, and was not punishable in the courts of

the United States. The offence, in such a case, must, therefore,

(a) 5 WTieaton. 15.3.

(b) Btfnk. Q. J. Pub. ch. 17. Sir Leoline Jenkins' Works, vol. i. 714.
(c) 3 ]Vheaton, 610. United States r. Kessler, 1 Baldwin, 15, S. P.
" In re Tivnan, 117 Eng. Com. Law, 645, 677 (1864).
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be left to be punished by the nation under whose flag the vessel

sailed, and within whose particular jurisdiction all on board the

vessel were. This decision was according to the law and prac-

tice of nations, for it is a clear and settled principle, that the

jurisdiction of every nation extends to its own citizens, on board

of its own public and private vessels at sea (a). The case applied

only to the fact of robbery committed at sea, on board of a foreign

vessel, at the time belonging exclusively to subjects of a foreign

state, and it was not intended to decide, that the same offence,

committed on board of a vessel not belonging to the subject of any

foreign power, was not piracy. The same court afterwards, in

the case of the United States v. Klintock (6), admitted, that mur-

der or robbery, committed on the high seas, by persons on board

of a vessel not at the time belonging to the subjects of any for-

eign power, but in possession of a crew acting in defiance of all

law, and acknowledging obedience to no government or flag what-

soever, fell within the purview of the act of Congress, and was

punishable in the cou4t8 of the United States. Persons of

that description were pirates, and proper objects for the penal

code of all nations. The act of Congress did not apply to of-

fences committed against the particular sovereignty of a foreign

power; or to murder or robbery committed in a vessel belonging

at the time, in fact as well as in right, to the subject of a foreign

state, and, in virtue of such property, subject at the time to its

control. But it applied to offences committed against all na-

tions, by persons who, by common consent, were equally

[ * 188 ] amenable to the laws of all nations. * It was further

held, in the case of the United States v. Pirates (c), and

in the case of the United States v. Holmes (d), in pursuance of

the same principle, that the moment a vessel assumed a piratical

character,'* and was taken from her officers, and proceeded on a

piratical cruise, she lost all claim to national character, and the

crew, whether citizens or foreigners, were equally punishable,

tinder the act of Congress, for acts of piracy; and it would be im-

(a) Jiuthcrforih's Imt. b. 2, ch. 9. Mr. Jeffersoii's Letter to M. Genet, June

nth, 179:5.

{h) 5 Wheaton, 144. (c) lUd. 184. (rf) Ihid. 412.
'^ The Act of Aug. 5, 1861, c. 48, U 1, 2, 3, 12 Stat, at L. 314, embodied

in Rev. Stat. l\ 4297, 4298, 4299, authorizes the seizure of any vessel built,

purchased, fitted out or held for the purposes of piracy, though it have not

begun a piratical cruise, or entered upon the commission of any piratical

act.
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material vvhat was the natioaal character of the vessel before she

assumed a piratical character. Piracy is an offence within the

criminal jurisdiction of all nations. It is against all and pun-

ished bv all; and the plea of autrefois acquit, resting on a prose-

cution instituted in the courts of any civilized state, would be a

good plea in any other civilized state. As the act of Congress

of 1790 declares every offence committed at sea to be piracy^

which would be punishable with death if committed on land, it

may be considered as enlarging the definition of piracy, so as not

only to include every offence which is piracy by the law of na-

tions, and the act of Congress of 1819, but other offences which

were not piracy until made so by statute.

An alien, under the sanction of a national commission cannot

commit piracy while he pursues his authority.'* His acts may be

hostile, and his nation responsible for them. They may amount

to a lawful cause of war, but they are never to be regarded as

piracy (a)." The Barbary powers, notwitstanding some doubts

which formerly existed, are now, and for a century past have

been, regarded as lawful jwwers, and not pirates. They have all

the insignia of regular independent governments, and are comfie-

tent to maintain the European relations of peace and war. Cicero,

and, after him, Grotius, define a regular enemy to be a power

which hath the elements or constituents of a nation, such

*as a government, a code of laws, a national treasury', [
* 189 ]

the consent and agreement of the citizens, and which

pays a regard to treaties of peace and alliance (6); and all these

things, says Bynkershoeck (c), are to be found among the states

(a) Marten's Essay on Privateers translated bv Home, p. 42. Manning''s
Comm. p. 112, 113. States generally prohibit their subject.s from taking let-

ters of marque firom a foreign power \vithout the permission of their sovereign

;

and treaties are numerous in which the Contracting parties stipulate that if

the subjects of either party take letters of marque from the enemies of the
other, they shall be treated as pirates.

(b) Cic.'PhUip. 4, ch. 6. Grolius. b. 3, ch. 3, sec. 1.

(ct Q. J. Pub. b. 1, ch. 17. A STATE, in the meaning of public law, is a
complete or self-sufficient body of persons, united together in one community
for the defence of their rights, and to do right to foreigners. A state has its

afFiirs and interests: it deliberates, and becomes a moral person, having an
understanding and will, and is susceptible of obligations and laws. Grotius,
b. 1, ch. 1, sec. 14. Ibid. b. 3, ch. 3. sec. 2. Burlamaqui. vol. ii. part 1, ch.
4. sec. 9. Vattel, b. 1, ch. 1. RespubUca est csettts multitudinis, Juris consensu
et utilitatis communion socialtts. Cic. de Repub. lib. 1. sec. 25. The State is

founded on the relations of right. Protection is its aim and object, and that
DTOtection is but another word for justice, or the obtaining and granting to

i« U. S. r. Baker. 5 Blatchf 6, 10 (1861).
" The author rettirns to this subject, post, p. 191.
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of Barbary. In some respects their laws of war have retained

the barbarity of the middle ages, for they levy tribute or contri-

butions on all such Christian powers as are not able to protect

their commerce by force; and they also make slaves of their pris-

oners, and require a heavy ransom for their redemption. But

this, Bynkershoeck insists, is conformable to the strict laws of

war; and the nations of Europe who carried on war with the Bar-

bary states, such as Spain, Naples, Holland, &c., have heretofore

exercised the same rule of ancient warfare, upon the principle of

retaliation. When Lord Exmouth, in 1816, attacked Algiers, and

compelled the Dey to terms of peace, he compelled him also to

stipulate, that in the event of future wars with any European

power, no Christian prisoners of war should be consigned to slavery,

but they should be treated with all humanity as prisoners of war,

until regularly exchanged, according to the European practice:

and at the termination of hostilities, the prisoners should be re-

stored without ransom. By that treaty of peace, upwards of

1000 prisoners belonging to Italy, Spain, Portugal, Holland, and

Greece, were released fi'om galling slavery, and in which part of

them had subsisted for thirty-five years. This stipula-

[ * 190 ] tion *in favour of general humanity, deserves some por-

tion of that exalted eulogy bestowed by Montesquieu (a)

on the treaty made by Gelon, king of Syracuse, with the Cartha-

ginians. It would have been still more worthy of a comparison,

if it had not left colour for the construction, that the renunciatioQ

of the practice of condemning Christian prisoners of war to

slavery, was to be confined to the " event of future wars with any

European power;" and if a great Christian power on this side of

the Atlantic, whose presence and whose trade are constantly seen

and felt in the Mediterranean, had not seemed to have been en-

tirely forgotten.

But notwithstanding Bynkershoeck had insisted, near a cen-

tury ago, that captures by the Barbary powers worked a change

of property by the laws of war, in like manner as captures made

by regular powers, yet, in a case in the English admiralty so

late as 1801 (6), it was contended, that the capture and sale of

an English ship by Algerines, was an invalid and unlawful con

every one his due. Im Justice constitute, c^est, VHat. Cousin. Lieher^s Polit-

ical ElhicK, vol. i.

(a) Esprit des Loix, b. 10, ch. 5.

(b) The Helena, 4 Sob. Sep. 3.
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version of the property, on the ground of being a piratical seizure.

It was, however, decided, that the African states had long ac-

quired the character of established governraents, and that though

their notions of justice differ from those entertained by the

Christian powers, their public acts could not be called in ques-

tion; and a derivative title, founded en an Algerine capture, and

matured by a confiscation in their way, was good against the

original owner. In the time of Richard I., when the laws of

Oleron were compiled, all infidels were, by that code (a), regard-

ed as pirates, and their property liable to seizure wherever found.

It was a notioD, at that time, that such persons could not have

any fellowship or communion with Christians.

*In a case which occurred in 1675, Sir Leoline Jenkins [
* 191 ]

held, that the commander of a privateer regularly com-

missioned, was liable to be treated as a pirate, if he exceeded the

bounds of his commission. Bynkershoeck justly opposes this

dangerous opinion (6); and the true rule undoubtedly is, that

the vessel must have lost its national and assumed a piratical

character, before jurisdiction over it, to that extent, could be ex-

ercised.

If a natural bom subject was to take prizes belonging to his

native country, in pursuance of a foreign commission, he would,

on general principles, be protected by his commission from the

charge of piracy. But to prevent the mischief of such conduct,

the United States have followed the provisions of the English

statute of 11 and 12 Wm. HL c. 7, and the general practice of

other nations (c), and have, by the act of Congress of April 30th,

1700, sec. 9, declared, that if any citizen should commit any act

of hostility against the United States, or any citizen thereof,

upon the high seas, under colour of any commission from any

foreign prince or state, or on pretence of authority from any per-

son, such offender shall be adjudged to be a pirate, felon, and

robber, and, on being thereof convicted, shall suffer death." The

(a) Sec. 45.

(ft) Q. J. Pub. b. 1. ch. 17. (c) Vid^ supra, p. 100.
'* Embodied in Rev. Stat. ? 5373. The Act of March 3d, 1847. c. 51.

9 Stat, at L. 175. embodied in Rev. Stat. ^ 5374. provided for the case in
which, contrary to treaty with a foreign jxjwer making it piracy for the sub-
jects or citizens thereof to commit on the sea aggressions against the United
States, its vessels or property, or the vessels or property of its citizens, such
aggressions are committed. The provision is, that, in such case, the offender
is guilty of piracy, and shall suffer death.
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act of Congress not only authorizes a capture, but a condemna-

tion in the courts of the United States, for all piratical aggres-

sions by foreign vessels; and whatever may be the responsibility

incurred by the nation to foreign powers, in executing such laws,

there can be no doubt that courts of justice are bound to obey

and administer them. All such hostile and criminal aggres-

sions on the high seas, under the flag of any power, render prop-

erty taken in delicto subject to confiscation by the law of na-

tions (a)."*

•Slave Trade.— (4.) The African slave trade is an ofPence

Bgainst the municipal laws of most nations in Europe, and it is

declared to be piracy by the statute laws of England and

[ *192 ] the *United States. Whether it is to be considered as

an offence against the law of nations, independent of

compact, has been a grave question, much litigated in the courts

charged with the administration of public law; and it will be

useful to take a short view of the progress and present state of

the sense and practice of nations on this subject.

Personal slavery, arising out of forcible captivity, has existed in

(a) Story, J., 11 IVheaion, 39—41.
" Following prior enactments, the Rev. Stat, anthorize the President

(§ 4293) to employ so many of the pnblic armed vessels as the service may
require, witli suitable instructions to their commanders, in the protection

of our commerce against piracy; and (|§ 4294, 4298) to instruct the com-
manders of all public armed vessels of the United States, and authorize the

commanders of other suitable vessels, such as privateers, to exercise certain

powers to the same end. Commanders and crews of merchant vessels are

also authorized (§ 4295) to perform specified acts of resistance, capture, and
recapture.

The general right of public and private vessels to capture pirates and their

ships exists independently of the act. The Marianna Flora, 11 Wheat. 1,

40 (1826).

Where there is probable cause for the seizure of a vessel as piratical, this

generally goes in mitigation of damages, and is sometimes a complete de-

fence. The Aiwllon, 9 Wheat. 3H2, 372(1824); The Marianna Flora, SMjjrfl,

54; The Palmyra, 12 Wheat. 1, 17 (1827).

Otherwise, on failure to show sufficient grounds for condemnation, the

captor must respond in damages. The Marianna Flora, supra, 52.

To subject a ship to forfeiture because of its aggressions, they must be

criminally intended: if made to rapel a supposed piratical attack, they may
be excu.sed. Id. 39.

But they need not in fact amount to piracy: it is sufficient that they be

criminally intended and such as pirates usually commit. U. S. v. BrigMalek
Adhel, 2 How. 210, 232 (1844); ante, p. 183, n. 2.

The penalty of forteiture i.'s applied to the ship, however innocent be her

owner. Id. 2.33.

But it is applied to the cargo only where its owners are implicated in the

unlawful act. Id. 235.

.•vs affecting the validity of these rules, it should be observed that some

of them have been promulgated in view of particular acts of Congress.
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every age of the world, and alnong the most refined and civilized

people. The possession of persons so acquired, has been invested

with the character of property. Captives in war were sold as

slaves by Greek and Koman commanders. The slave trade was

a regular branch of commerce among the ancients; and a great

object of Athenian traffic with the Greek settlements on the

Euxine, was procuring slaves from the barbarians for the Greek

market (a). In modern times, treaties have been framed, and

national monopolies sought, to facilitate and extend commerce in

this species of property It has been interwoven in the munici-

pal institutions of all the European colonies in America, and with

the approbation and sanction of the parent states. It forms to

this day the foundation of large masses of property in the south-

ern parts of these United States. But, for half a century past,

the African slave trade began to awaken a spirit of remorse and

sympathy in the breasts of men, and a conviction that the traffic

was repugnant to the principles of Christian duty, and the max-

ims of justice and humanity.

Montesquieu, who has disclosed so many admirable truths, and

so much profound reflection, in his Spirit of Laws, not only con-

demned all slavery as useless and unjust, but he animadverted

upon the African slave trade by the most pungent reproaches. It

was impossible, he observed, that we could admit the negroes to

be human beings, because, if we were once to admit

them to be men, we should * soon come to believe [ * 193 ]

that we ourselves were not Christians. Why has it not,

sa\ s he, entered into the heads of European princes, who make
so many useless conventions, to make one general stipulation

in favour of humanity (6)? We shall see presently that this

(a) Mitford's Hist. vol. iv. p. 236. Cattle and slaves constituted the prin-
cipal riches of the early ages of Greece. The Byzantines, says Polybins.
[General History, b. 4, ch. 5.) sapplied. from the Pontus. the Greeks with
honey, wax. salted meats, leather, and great numbers of reri/ serriceable siairs.

It is mentioned in Scripture, that the Tyrians traded with the Caucasian
provinces for slaves: '"Javau, Tubal, and Meshech. traded the persons of men
and vessels of brass in thy market.'' Ezek. xxvW. 13. So the Carthaginians
exchangeti black slaves from the interior of Africa, in their commerce and
barter with the cities of Italy and Greece. The great extent of the slave
trade, which was carried on by the polished nations of antiquity settled on
the coasts of the Mediterranean with central Afi-ica, by means of caravans,
appears from Heeren in his Historical Besearches, vol. i. on the laud trade of
the Carthaginians.

(.6j L- Esprit da Loix, liv. 15, ch. 5,
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suggestion was, in some degree, carried into practice by a modern

European congress.

The Constitution of the United States laid the foundation of a

series of provisions, to put a final stop to the progress of this

great moral pestilence, by admitting a power in Congress to pro-

hibit the importation of slaves, after the expiration of the year

1807. The Constitution evidently looked forward to the year

1808 as the commencement of an epoch in the history of human
improvement. Prior to that time. Congress did all on this sub-

ject that it was within their competence to do (a). By the acts

of March 22d, 1794, and May 10th, 1800, the citizens of the

United States, and residents within them, were prohibited from

engaging in the transportation of slaves from the United States to

any foreign place or country, or from one foreign coiintry or place

to another, for the purpose of traffic. These provisions prohibited

our citizens from all concern in the slave trade, with the excep-

tion of direct importation into the United States; and the most

prompt and early steps were taken, within the limits of the Con-

stitution, to interdict also that part of the traffic. By the act of

2d March, 1807, it was prohibited, under severe penalties, to im-

port slaves into the United States, after the 1st January,

[ *194] 1808; and, on the 20th April, *1818, the penalties and pun-

ishments were increased, and the prohibition extended

not only to importation, but generally against any citizen of the

United States being concerned in the slave trade. It has been

decided (6), that these statute prohibitions extend as well to the

carrying slaves on freight, as to cases where they were the pro-

perty of American citizens, and to carrying them from one port

to another of the same foreign empire, as well as from one for-

eign country to another. The object was to prevent, on the part

of our citizens, all concern whatever in such a trade.

(n) The continental congress, -which assemhled at Philadelphia in 1774,

gave the first general and authoritative condemnation of the slave trade, by
the resolution not to import, or purchase any slave imported after the lirst

day of December in that year, and wholly to discontinue the trade. Journals

of Congrens, vol. i. p. 32. The ox)nvention of delegates of the people of Vir-

ginia, and the provincial congress of North Carolina had anticipated this

measure, for in August preceding they resolved to discontinue the importa-

tion of slaves. Pitkhi's Hintory, vol. i. app. note 16". Joneses Defence of the.

JievoluHonary History of North Carolina, p. 145.

(i) The Merino, 9 Wheaton, H91. The declarations of the master con-

nected with his acta in furtherance of the voyage, have been held to be evi-

dence on an indictment against the owner of the ship under the act of 20th

April, 1818. United States v. Gooding, 12 Wlieaton, 460.
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The act of March 3d, 1819, went a step further, and authorized

national armed vessels to be sent to the coast of Africa, to stop

the slave trade, so far as citizens or residents of the United States

were engaged in that trade; and their vessels and effects were

iiiade liable to seizure and confiscation. The act of 15th May,

1820(a), went still further and declared, that if any citizen of

the United States, being of the crew of any foreign vessel engaged

iu the slave trade, or any person whatever, being of the crew of

; ny vessel owned in whole or in part, or navigated for or in

half of any citizen of the United States, should land on any

foreign shore, and seize any negro or mulatto, not held to service

1 ir labour by the laws of either of the states or territories of the

United States, with intent to make him a slave, or should decoy,

or forcibly bring, or receive such person on board such vessel,

with like intent; or should forcibly confine or detain on board

any negro or mulatto, not lawfully held to service, with intent to

make him a slave; or should, on board any such vessel, offer to

--1^11 as a slave any negro or mulatto, not held to service as afore-

tid; or should, on the high seas, or on any tide water, transfer or

deliver over to any other vessel, any such negro or mulatto, with

intent to make him a slave, or should deliver on shore, from on

board any such vessel, any negro or mulatto, with like intent,

such citizen or person should be adjudged a pirate, and, on con-

viction, should suflfer deatQ.

It is to be observed, that the statute operates only where our

municipal jurisdiction might be applied consistently with the

general theory of public law, to the persons of our citizens, or to

foreigners on board of American vessels. Declaringr

the crime piracy, does not make it so, within the *pur\'iew [ * 195 ]

of the law of nations, if it were not so without the

statute; and the legislature intended to legislate, only where they

had a right to legislate, ovei their own citizens and vessels. The
question, notwithstanding these expressions in the statute, still

remained to be discussed and settled, whether the African slave

trade could be adjudged piracy, or any other crime, within the

contemplation of the code of international law. It has been at-

tempted, by negotiation between this country and Great Britain,

to agree that both nations should consider the slave trade pirati-

cal; but the convention for that purpose between the two nations

(a) Ch. 11?, sec. 4, 5.

203



* 196 OF THE LAW OF NATIONS. [Part I.

has not as yet been ratified, though the British nation have

carried their statute denunciation of the trade as far as the law

of the United States (a).

The first British statute that declared the slave trade unlawful,

was in March, 1807 (6). This was a great triumph of British

justice. It was called for by the sense of the nation, which had

become deeply convinced of the impolicy and injustice of the

slave trade; and by the subsequent statute of 51 Geo. Ill the

trade was declared to be contrary to the principles of justice, hn-

manity, and sound policy ; and lastly, by the act of parliament of

31st March, 1824, the trade is declared to be piracy (c). Eng-

land is thus, equally with the United States, honestly and zeal-

ously engaged in promoting the universal abolition of the trade,

and in holding out to the world her sense of its extreme crimi-

nality. Almost every maritime nation in Europe has deliberately

and solemnly, either by legislative acts, or by treaties and other

formal engagements, acknowledged the injustice and inhumanity

of the trade, and pledged itself to promote its abolition. By the

treaty of Paris of the 30th May, 1814, between Great Britain and

France, Louis XVIII. agreed that the traffic was repugnant to

the priaciples of natural justice, and he engaged to unite his ef-

forts at the ensuing congress, to induce all the powers

[ * 196 ] of Christendorii *to decree the abolition of the trade, and

that it should cease definitively, on the part of the French

government, in the course of five years. The ministers of the

principal European powers, who met in congress at Vienna, on

on the 8th Febrvaary, 1815, solemnly declared, in the face of Eu-

rope and the world, that the African slave trade had been re-

(a) All these acts of Congress apply exclusively to external commerce in

slaves. The internal commerce within the United States in slaves is left to

the control and discretion of the state governments: and the northern states,

which have abolished slavery, admit of no internal commerce in slaves within

their respective states. It is not so in the slave-holding states. Some of

them permit a traffic in slaves as between the citizens of diftereiit states; but

in Maryland, as early as 1796, it was declared by law, to be unlawful to im-

port or bring into the state, by land or water, any slave for sale, or to reside

within the state; and every slave brought in contrary to the statute was de-

clared to be free. And in the constitution of Mississippi of 18.'i3, the ijitro-

diution of slaves into the state as merchandise, or for sale, wjis prohibited,

though actual settlers were allowed until 1845 to purchase slaves from auy

state in the Union and bring them into that stat^for their individual use.

(6) ,Sf/rti. 47 Geo. III.

(c) The statute of 3 and 4 Wm. IV. c. 78, for the extinction of slavery, has

some new and important penal provisions respecting the dealing iu slaves on

the high seas, or respecting any traffic iu them.
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garded, by jast and enlightened men, in all ages, as repugnant

to the principles of humanity and of universal morality, and that

the public voice in all civilized countries demanded that it should

be su"^pressed; and that the universal abolition of it was con-

formable to the spirit of the age, and the generous principles of

the allied powers. In March, 1815, the emperor Napoleon de-

creed that the slave trade should be abolished; but this effort of

ephemeral power was afterwards held to be null and void, as be-

ing the act of an usurper; and in July following, Louis X\T;II.

gave directions that this odious and wicked traffic should from

that present time cease. The first French decree, however, that

was made public, abolishing the trade, was of the date of the Sth

January, 1817, and that was only a partial and modified decree (a).

In December, 1817, the Spanish government prohibited the pur-

chase of slaves on any part of the coast of Africa, after the 31st

"of May, 1820; and this was in pursuance of the treaty between

Great Britain and Spain of the 23d September, 1817, made for

the abolition of the slave trade. In January, 1818, the Portu-

guese government made the like prohibition as to the purchase

of slaves on any part of the coast of Africa north of the equator.

In 1821, there was not a flag of any Eurof>ean state, which could

legally cover this traffic, to the north of the equator; and yet, in

1825, the importation of slaves covertly continued, if it was not

openly countenanced, from the Eio de La Plata to the Amazon,

and through the whole American Archipelago (6).

{a) By the convention between Great Britain and France of the 3Uth No-
vember. 1831. the mutual right of search was allowed on board the ves.sels

of each of the two nations, within certain specified waters, i. e., along the
western coast of Airica from Cape Verd, or 15 deg. N. lat. to 10 degrees S. of
the equator—all around the island of Madagascar to the extent of20 leagues
from the island—to the same distance from the coasts of Brazil, and from the
coa.sts of the islands of Cuba and Porto Kicu. The right of searching mer-
chant vessels to be confined to ships of war, under special authority from
each of the two governments, and never to be exercised upon the ships of war
of either nation. The United States have refused to become a party to any
convention authorizing the mutual right of search.
{b} Report of a Ccmmittee of the House of Representatives of the United States,

February 16th, 1825. See also, the Quarterly Review. No. 63 and No. 89. p.
243—246. Allison^s History of Europe, vol. 6, p. 128, 129, and English par-
liamentary discussions and documents. It appears, that the African slave
trade was carried on to an enormous extent down to the year 1839. The
trade was principally between Africa and Brazil and Cuba. In 1828, 45.0t>0
African slaves were imported into the city ot Rio .Janeiro. Bnt by a con-
vention between England and Brazil, in l'^6, it was made piratical for the
subjects of Brazil to be engaged in the trade after the year 1830; and it is
understood that the government of Brazil, in 1831, not only put a stop by
law to the importation of slaves, but declared that all slaves thereafter im-
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The case of the Amedie (a) was the earliest decision in the

English courts on the great question touching the legality of the

slave trade, on general principles of international law. That

was the case of an American vessel, employed in carrying slaves

from the coast of Africa to a Spanish colony. She was captured by

an English cruiser, and the vessel and cargo were condemned to

the captors, in a vice-admiralty court in the West Indies, and, on

appeal to the court of appeals in England the judgment was

affirmed. Sir Wm. Grant, who pronounced the opinion of the

court, observed, that the slave trade being abolished by both

England and the United States, the court was authorized to assert,

that the trade, abstractly speaking, could not have a legitimate

existence, and was, prima facie, illegal, upon principles of uni-

versal law. The claimant, to entitle him to restitution, must show

affirmatively a right of property under the municipal laws of his

own country; for, if it be unprotected by his own municipal law,

be can have no right of property in human beings carried as his

slaves, for such a claim is contrary to the principles of justice

and humanity. The Fortuna (6), was condemned on the authority

of the Amedie, and the same opinion was again affirmed.

[
* 198 J But in the subsequent *case of the Diana (c), the doc-

trine was not carried so far as to hold the trade itself to

ported should be free, and imposed a heavy assessment on the importers, and
provided ior the transportation of such negroes back to Africa. In the treaty

conchided 10th September, 1822, between Great Britain and the Iraaum of

Muscat, the latter agreed to abolish the foreign slave trade forever in his

dominions. So by the treaty of the 2;3d October, 1817, between Great Britain

and Kadama, king of Madagascar, it was agreed that there should be through-

out all the dominions of the king of Madagascar, an entire cessation of the

sale or transfer of slaves. And in the treaty of commerce and navigation

between Great Britain and the United provinces of Rio do La Plata, Febru-
ary 2<1, 1825, it was agreed by the latter to prohibit all persons subject to its

jurisdiction, by the most solemn laws, from taking any share in the slave

trade, and yet it was stated by high authority in the British parliament,

May, 18.S8, as a matter of tiict, and agreed to afterwards in an address to the

Queen, that notwithstanding all the efforts of Great Britain to put down the

slave trade, it still continued, little diminished in extent and much aggra-

vated in horror. Portugal w.as the principal offender. What was once a

legal had become now a contraband traffic. She had systematically and
grossly violated her treaty engagements on that subject. Since 1829 there

had been 153 Portuguese vessels seized as slavers, containing upwards of

16.3,000 slaves, and Portugal had since that period transported a million of

slaves. This enormous abuse induced England, in 1839, to authorize by law
the forcible examination and search of vessels suspected to be concerned in

that trade.

[a) 1 Adon'H Rep. 240.

(ft) 1 Dodson'K Adm. Rep. 81.

(e) 1 Dodson's Adm. Rep. 95.
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be piracy, or a crime against th: law of nations. A Swedish

vessel was taken by a British cruiser on the coast of Africa, en-

gaged in carrying slaves from Africa to a Swedish island in the

West Indies, and she was restored to the owner, on the ground

that Sweden had not then prohibited the trade, and had tolerated

it in practice. England had abolished the trade as unjust and

criminal, but she claimed no right of enforcing that prohibition

against the subjects of those states which had not adopted the

same opinion; and England did not mean to set herself up as the

legislator, and cusfos monim, for the whole world, or presume to

interfere with the commercial regulations of other states. The

principle of the case of the Aniedie was, that where the municipal

law of the country to which the parties belonged had prohibited

the trade, English tribunals would hold it to be illegal, upon

general principles of justice and humanity, but they would re

epect the property of persons engaged in it under the sanction of

the laws of their own country.

The doctrine of these cases is, that the slave trade, abstractedly

speaking, is immoral and unjust, and it is illegal, when declared

so by treaty, or municipal law; but that it is not piratical or ille-

gal by the common law of nations, because if it were so, every

claim founded on the trade would at once be rejected every

"where, and in every court, on that ground alone.

The whole subject underwent further, and a most full, elab-

orate, and profound discussion, in the case of the Le Louis (a).

A French vessel, owned and documented as a French vessel, was

captured by a British armed force on the coast of Africa, after

resistance made to a demand to visit and search. She was car-

ried into Sierra Leone, and condemned by a court of

vice- admiralty, for being concerned * in the slave trade, [
* 199 ]

contrary to the French law. On appeal to the British

high court of admiralty, the question respecting the legality of

the capture and condemnation was argued, and it was judicially

decided, that the right of visitation and search, on the high seas,

did not exist in time of peace. If it belonged to one nation, it

equally belonged to all, and would lead to gigantic mischief, and
universal war. Other nations had refused to accede to the Eng-
lish proposal of a reciprocal right of search in the African seas,

(o) 2 Dodson'a Adm. Rep. 210.
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and it would require an express convention to give the right of

search in time of peace. The slave trade, though unjust, and

condemned by the statute law of England, was not piracy, nor

was it a crime by the universal law of nations. To make it piracy,

or such a crime, it must have been so considered and treated in

practice by all civilized states, or made so by virtue of a general

convention. On tbe contrary, it bad been carried on by all na-

tions, even by Great Britain herself, until within a few years, and

was then carried on by Spain and Portugal, and not absolutely

prohibited by France. It was, therefore, not a criminal traffic by

the law of nations ; and every nation, independent of treaty, re-

tained a legal right to carry it on. No one nation had a right to

force the way to the liberation of Africa, by trampling on the in-

dependence of other States ; or to procure an eminent good by

means that were unlawful ; or to press forward to a great prin-

ciple, by breaking through other great principles that stood in

the way. The condemnation of the French vessel at Sierra

Leone was, therefore, reversed ; and the penalties imposed by the

French law, (if any there were,) were left to be enforced, not in

an English, but in a French court.

The same subject was brought into discussion in the K. B. in

1820, in Madrazo v. Willcs (a). The court held, that the Bri-

tish statutes against the slave trade, were only applica-

[ * 200 ] ble * to British subjects, and only rendered the slave

trade unlawful when carried on by them. The British

parliament could not prevent the subjects of other states from

carrying on the trade out of the limits of the British dominions.

If a ship be acting contrary to the general law of nations, she is

thereby subject to condemnation ; but it is impossible to say that

the slave trade was contrary to the law of nations. It was, until

lately, carried on by all the nations of Europe ; and a practice so

sanctioned can only be rendered illegal, on the principles of in-

ternational law, by the consent of all the powers. Many states

had so consented, but others had not, and the cases had gone no

further than to establish the rule, that ships belonging to coun-

tries that had prohibited the trade, were liable to capture and

condemnation, if found engaged in it.

The final decision of the question in this country, has been the

same as in the case of the Le Jjouis. In the case of the La Jeune

(a) 3 Bamew. <£• Alderaon, 353.
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Eugenie (a), it was decided in the circuit court of the United

States, in Massachusetts, after a masterly discussion, that the

slave trade was prohibited by universal law. But subsequently,

in the case of the Antelope (6), the Supreme Court of the United

States declared that the slave trade, though contrary to the law

of nature, had been sanctioned, in modem times, by the laws of

all nations who possessed distant colonies: and a trade could not

be considered as contrary to the law of nations, which had been

authorized and protected by the usages and laws of all commer-

cial nations. It was not piracy, except so far as it was made so

by the treaties or statute of the nation to which the party be-

longed. It might still be lawfully carried on by the subjects of

those nations who have not prohibited it by municipal acts or*

treaties (c).

(rt) 2 Mason's Rep. 409.

(6) 10 ]nea{on, 6G.

(c) The doctrine in the case of the Antelope and in the English cases
therein referred to is, that right of bringing in for adjudication, in time of
peace, foreign vessels engaged in the slave trade, and captured on the high
seas for that cause, did not exist; and vessels so captured would be restored
unless the trade was also unlawful ^nd prohibited by the country to which
the vessel belonged, and if a claim be put in for Africans as slavesand prop-
erty, the onus probandi. is thrown upon the claimant to make specific proof
of the individual proprietary interest, according to the laws of the country
to which the vessel belongs.

14 VOL. I. KEKT. 909



[
* 201 ] PART 11.

OF THE GOVERNMENT AND CONSTITUTIONAL

JURISPRUDENCE OF THE UNITED STATES.

LECTURE X.

OF THE HISTORY OF THE AMERICAN UNION.

The government of the United States was erected by the free

voice and joint will of the people of America, for their common

defence and general welfare. Its powers apply to those great

interests which relate to this country in its national capacity, and

which depend for their stability and protection on the consolida-

tion of the Union. It is clothed with the principal attributes of

political sovereignty, and it is justly deemed the guardian of onr

best rights, the source of our highest civil and political duties,

and the sure means of national greatness. The constitution and

jurisprudence of the United States deserve the most accurate ex-

amination; and an historical view of the rise and progress of the

Union, and of the establishment of the present constitution, as

the necessary fruit of it, will tend to show the genius and value

of the government, and prepare the mind of the student for an

investigation of its powers.

The association of the American people into one body politic,

took place while they were colonies of the British empire, and

owed allegiance to the British crown. That the union of this

country was essential to its safety, its prosperity and its great-

. nees, had been generally known, and frequently avowed, long be-

fore the late revolution, or the claims of the British parliament

which produced it.

Confederacy of the New England Colonies.—The people

of the New England colonies were very early in the habit of con-
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federating together for their common, defence. As their origin

and their interests were the same, and their manners, their relig-

ion, their laws, and their civil institutions, exceedingly similar,

they were naturally led to a very intimate connection, and were

governed by the same wants and wishes, the same sympathies

and spirit. The colonies of Massachusetts, Plymouth, Connecti-

cut, and New Haven, as early as 1643, under the impression of

danger from the surrounding tribes of Indians, and for protection

against the claims and encroachments of their Dutch neighbours,

entered into a league offensive and defensive, which they declared

shonld be firm and perpetual, and be distinguished by the name

of the United Colonies of New-England. By their articles of

confederation, each colony was to have exclusive jurisdiction within

its own territory; and in every war, offensive and defensive, each

of the confederates was to furnish its quota of men and money in

a ratio to its population; and a congress of two commissioners,

delegated from each colony, was to be held annually, with power

to deliberate and decide on all affairs of war and peace, and on

all points of common concern; and every determination, in which

three fourths in number of the assembly concurred, was to be

binding upon the whole confederacy (a).

This association may be considered as the foundation of a

series of efforts for a more extensive and more perfect union

of the colonies. It contained some provident and

* jealous provisions, calculated to give security and sta- [*203 ]

bility to the whole. It provided that no two colonies

were to join in jurisdiction, without the consent of all; and it

required the like unanimous consent, to admit any other colony

uito the confederacy; and if any one member violated any article

of it, or any way injured another colony, the commissioners of

the other colonies were to take cognizance of the matter, and de-

termine upon it. In this transaction, and under the authority of

this union, the New England colonies acted in fact as indepen-

dent states, and free from the control of any superior power, be-

cause the civil war in which England was then involved, occupied

the whole attention of the mother country; and this first step

{a) Hazard's State Papers, 496, 583, 590. Hutchinson's History of J/hssa-
tkusetts, vol. i. p. 124. 1-26. Robertson's Posthumous History of America, b. 10,

p. 191, 192. Winthrop's Hist, of Xe^ff-England, by Savage, vol. ii. p. 101.
Baylies' Historical Mimoir, vol. ii. p. 118. Trumbull's Hist, of Connecticut,
vol. i. p. 124. Plyiaouih Colony Laws, app. p. 308, edit. 1836.
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towards a future independence was suffered to pass without much

notice, and without any animadversion. The confederacy sub-

sisted, with some alterations, for upwards of forty years, and, for

part of that time with the countenance of the government in

England. It was not dissolved until the year 1686, when the

charters of the New England colonies were in effect vacated by

a commission from king James 11. (a).

The people of this country, after the dissolution of this earliest

league, continued to afford other instructive precedents of associa-

tion for their safety.

Congress of 1754.—A congress of governors and commis-

sioners from other colonies, as well as from New England, was

occasionally held, to make arrangements for the more effectual

protection of oar interior frontier, and we have an instance of

one of these assemblies at Albany in 1722 (b). But a much

more interesting congress was held there in the year 1754, and

it consisted of commissioners from New Hampshire, Massachu-

setts, Rhode Island, Connecticut, New York, Pennsylvania, and

Maryland, and it was called at the instance of the lords com-

missioners for trade and the plantations, to take into considera-

tion the best means of defending America, in case of a Avar with

France, which was then impending. The object of the

[ * 204 ] English * administration in calling this convention, was

in reference to treaties of friendship with the Indian

tribes; but the colonies had more enlarged views; and the com-

missioners which met in congress, and who enrolled among their

cumber some of the most distinguished names in our colonial

history, asserted and promulgated several invaluable truths, the

proper reception of which in the minds of their countrymen, pre-

pared the way for their future independence, and our present

greatness. One of the colonies (Massachusetts) expressly in-

Btructed her delegates to enter into articles of union and con-

federation with the other colonies, for their general security in

peace as well as in war. The convention unanimously resolved,

that a union of the colonies was absolutely necessary for their

preservation. They rejected all proposals for a division of the

colonies into separate confederacies, and proposed a plan of

federal government, consisting of a general council of delegates,

(a) Hvtchinson^H History of Massachusett.1, vol. i. p. 126, note.

{h) Smith's History of New York, vol. i. p. 171.
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to be txienniall/ chosen by the provincial assemblies, and a presi-

dent general, to be appointed by the crown. In this council was

vested, subject to the immediate negative of the president, and

the eventual negative of the king in council, the rights of war

and peace, in respect to the Indian nations; and the confederacy

was to embrace ail the then existing colonies, from New Hamp-
shire to Georgia. The council were to have authority to make

laws for the government of new settlements, upon territories to bo

purchased from the Indians, and to raise troops and build forts,

and even to equip vessels of force, to guard the coasts and pro-

tect trade, as well on the ocean as upon the lakes and riveira.

They were likewise to make laws, and lay and levy general duties,

imposts, and taxes, for those necessary proposes (a).

But the times were * not yet ripe, nor the minds of men [ * 205 ]

sufficiently enlarged, for such a comprehensive proposi-

tion: and this bold project of a continental union had the singular

fate of being rejected, not only on the part of the crown but by

every provincial assembly. It was probably supposed, on the one

hand, that the operation of the union would teach the colonies

the secret of their own strength, and the proper means to give it

activity and direction; while, on the other, the colonies were

jealous of the preponderating influence of the royal prerogative.

We were destined to remain, for some years longer, separate,

and, in a considerable degree, alien commonwealths, emulous of

each other in obedience to the parent state, and in devotion to her

interests; but jealous of each other's prosperity, and divided by
policy, institutions, prejudice and manners. So strong was the

force of these considerations, and so exasperated were the people

of the colonies in their disputes with each other concerning

boundaries and charter claims, that Doctor Franklin (who was
one of the commissioners to the congress that formed the plan of

union in 1754) observed in the year 1760, that a union of the

colonies against the mother country was absolutely impossible,

or at least without being forced by the most grievous tyranny

and oppression (b).

(a) Franklin's Worhf, edited hy Spark.9. vol. iii. p. 22—55. ~ SmifVa History
of New-York, vol. ii. 219—225. MnrshaWn Life of Washington, vol. i. note 8.

Masmchioietts Historical CoVections, vol. vii. p. 2(K}^—214.
(b) Franklin's Works, edited by Sparks, vol. iv. p. 42. Governor Pownal,

in his work on TTie Administration of the Colonies, (the 4th edition of which
appeared in 1768,) declared that the colonies had no one principle ot associa-
tion amongst them, and that their manner of settlement, diversity of charters,
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Congress of 1765.—The great value of a federate union of

the colonies had, however, sunk deep into the minds of men. The

subject was familiar to our colonial ancestors. They had been in

the habit, especially in seasons of danger and difficulty, of forming

associations, more or less extensive. The necessity of union had

been felt, its advantages perceived, its principles explained, the

way to it pointed out, and the people of this country were

[*206] led by the force of irresistible motives, *to resort to the

same means of defence and security, when they consid-

ered that their liberties were in danger, not from the vexatious

and irregular warfare of the Indian tribes, but from the formi-

dable claims, and still more formidable power, of Ihe parent state.

The assertion by the British parliament of an unqualitied right of

binding the colonies in all cases whatsoever, and specifically of

the right of taxing them without their consent, and the denial by

the colonies of the right of taxation without representation, and

the attempt of the king and parliament to enforce it by the power

of the sword, were the immediate causes of the American revolu-

tion. Soon after the first unfriendly attempt upon our chartered

privileges, by the statute for raising a revenue in the colonies by

means of a stamp duty, a congress of delegates from nine colonies

was assembled at New York in October, 1765, upon the recom-

mendation of Massachusetts, and they digested a bill of rights, in

which the sole power of taxation was declared to reside in their

own colonial legislatures (a)\ This was preparatory to a more

extensive and general association of the colonies, which took place

in September, 1774, and laid the foundations of our independ-

ence and permanent glory.

Congress of 1774.—The more serious claims of the British

parliament, and the impending oppressions of the British crown at

conflicting interests, and mutual rivalship and jealousies, would render a
union impracticable ! p. 35, 36, 93.

[n) 2 Belknap^s N. H. p. 326. Journaln of ihc Assembly of the Colony of N.

Y., Ocfobei;ll(.5. JilarshaW s Life of Washington, vol. ii. app. No. 5. PilkinU

Political and Civil History of the United States, vol. i. p. 178—186, app. No.

7, 8, 9. The 6th and 7th chapters of the firet volume of Mr. Pitkin''s History

contain a clear, authentic, and very interesting detail of the resolutions and

acts of the Briti.sh parliament, relating to America, subsequently to the peace

of 1763; of the proceedings of the British government to enforce them; and
ofthe spirit of opposition and resistance which they met with on the part of

the colonies. The resistance kept pace with the parliamentary impositions

and was constantly growing in strength, activity, and deterniinod purj)0.se,

until it wa3 consummated by the permanent union of the colonies iii 1774.

' They also prepared a petition to the King and memorials to parliament.
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this last critical period, induced the twelve colonies, which
* were spread over this vast continent from Novia Scotia [ * 207 ^

to Georgia, to an interchange of opinions and views, and

to unite in sending delegates to Philadelphia, "with authority

and direction to meet and consult together for the common wel-

fare." In pursuance of their authority, this first continental

congres'?, whose names and proceedings are still familiar to the

present age, and will live in the gratitude of a distant posterity,

took into consideration the afflicted state of their country; assert-

ed, by a number of declaratory resolutions, what they deemed to

be the unalienable rights of English freemen: pointed out to their

constituents the system of violence which was preparing against

those rights; and bound them by the most sacred of all ties, the

ties of honour and of their country, to renounce commerce with

Great Britain, as being the most salutary means to avert the one,

and to secure the blessings of the other (a). These resolutions

received prompt and universal obedience, and the Union, being

thus auspiciously formed, it was continued by a succession of

delegates in congress; and through every period of the war, and

through every revolution of our government, this Union has been

revered and cherished, as the guardian of our peace, and the only

solid foundation of national independence.

In May, 1775, a congress again assembled at Philadelphia, and

was clothed with ample discretionary powers. The delegates were

chosen, as those of the preceding congress had been, partly by

the popular branch of the colonial legislatures when in session,

(a) The most matevial of those declaratory resolutions was the one which
stated, that, as the colonists were not, and c-ouid not properly be, represented
in the British parliament, they were entitled "'to a free and exclusive power
of legislation in their several provincial legislatures, in all casesoi taxation and
internal politj'. subject only to the negative of their sovereign." The colonies,

from the earliest periods of the settlement of the country, with the exception
ot Pennsylvania, whose charter recognized the force ofsuch larws, had gener-
ally claimed under their charters an e.xemption from the operation of the
British navigation acts, and of their .system of commercial monopoly; and
they had by all indirect means, sho'1; ofopen resistance, evaded the force of
those laws, and assumed the right to a tree trade. (1 Hutch. Hist. 322.)
But the congress of 1774, in th-i spirit of conciliation, renouncetl every such
pretension, and declared that "from the neces.sity of the case and in regard
to the mutual interests of both countries, they cheerfully consented to the
operation of such acts of the British parliament as were, bona tide, restrained
to the regulation of their external commerce, for the purpose of securing the
commercial advantages of the whole'empire to the mother country, and the
commercial benefits of its respective members: excluding every idea of taxa-
tion, internal or external, for raising a revenue on the subjects in America vnthout
their consent.'''' Journals of Congress, \ol. i.

215



* 209 JURISPRUDENCE OF [Part II.

but principally by conventions of the people in the several colo-

nies (a). They were instructed to "concert, agree upon, direct,

order, and prosecute," such measures as they should deem most

fit and proper, to obtain redress of American grievances, or, in

more general terms, they were to take care of the liberties of the

country (6).

Soon after this meeting, Georgia acceded to, and completed

the confederacy of the thirteen colonies. Hostilities had already

commenced in the province of Massachusetts, and the claim of

the British parliament to an unconditional and unlimited sover-

eignity over the colonies, was to be asserted by an appeal to

arms. The continental congress, charged with the protection of

the rights and interests of the people of the united colonies, and

intrusted with the power, and sustained by the zeal and confi-

dence of their constituents, prepared for resistance. They pub-

lished a declaration of the causes and necessity of taking up arms,

and proceeded immediately to levy and organize an army, to pre-

scribe rules for the government of their land and naval forces, to

contract debts, and emit a paper currency upon the faith of the

Union; and gradually assuming all the powers of national sover-

reignity, they at last, on the 4th day of July, 1776, took a sepa-

rate and equal station among the nations of the earth, by declar-

ing the united colonies to be free and independent states.

Declaration of Independence.—This memorable declaration,

in imitation of that published by the United Netherlands

[
* 209] on a similar occasion, recapitulated * the oppressions

of the British King, asserted it to be the natural right

of every people to withdraw from tyranny, and with the dignity

and the fortitude of conscious rectitude, it contained a solemn ap-

peal to mankind, in vindication of the necessity of the measure.

By this declaration, made "in the name, and by the authority of

the people," the colonies were absolved from all allegiance to the

British crown, and all political connection between them and

Great Britain was totally dissolved. The principle of self-pres-

ervation, and the right of every community to freedom and hap-

piness, gave a sanction to this separation. When the government

established over any people becomes incompetent to fulfil its pur-

pose, or destructive to the essential ends for which it was insti-

(rt) Journah of Congress, of May, 1775, p. 69—74.

(6) Ibid. vol. i. p. 74.
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tuted, it is the right of that people, founded on the law of na-

ture and the reason of mankind, and supported by the soundest

authority, and some very illustrious precedents, to throw off such

government, and provide new guards for their future security.

This right is the more apparent, and the duty of exercising it be-

comes the more clear and unequivocal, in the case of colonies

•which are situated at a great distance from the mother country,

and which cannot be governed by it without vexatious and con-

tinually increasing inconvenience; and when they have arrived

at maturity in strength and resources, or, in the language of

Montesquieu, which he applied to our very case, "when they

have grown great nations in the forests they were sent to in-

habit." If, in addition to these intrinsic causes, gradually and

powerfully tending to a separation, the parent state should think

fit, in the arrogance of power and superiority, to deny to her col-

onies the equal blessings of her own free government, and should

put forth a claim to an unlimited control, in her own discretion,

over all their rights, and the whole "administration of their aftairs,

the consequence would then be almost inevitable, that the colonists

would rise, and repel the claim; and more certainly

would this be the case, if *they were a spirited and in- [
* 210 ]

t«lligent race of men, true to themselves, and just to

their posterity.

Articles of Confederation.—The general opinion in favor

of the importance and value of the union, appears evident in all

the proceedings of Congress; and as early as the declaration of

independence, it was thought expedient, for its security and dura-

tion, to define with precision, and by a formal instrument, the

nature of our compact, the powers of Congress, and the residuary

sovereignity of the states. On the 11th of June, 1776, Congress

undertook to digest and prepare articles of confederation. But
the business was attended with much embarrassment and delay,

and, notwithstanding these states were then surrounded by the

same imminent dangers, and were contending for the same illus-

trious prize, it was not until the 15th of November, 1777, that

CJongress could so far unite the discordant interests and preju-

dices of thirteen distinct communities, as to agree to the articles

of confederation. And when those articles were submitted to the

state legislatures for their perusal and ratification, they were de-

clared to be the rusult of impending necessity, and of a disposition
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for conciliation, and that they were agreed to, not for their intrin-

sic excellence, but as the best system which could be adapted to

the circumstances of all, and, at the same time, afford any tolera-

ble prospect of general assent (a).

These celebrated articles met with still greater obstacles in their

progress through the states. Most of the legislatures ratified

them with a promptitude which showed their sense of the neces-

sity of the confederacy, and of the indulgence of a liberal spirit

of accommodation. But Delaware did not accede to them until

the year 1779, and Maryland explicitly rejected them (b). She

instructed her delegates to withhold their assent to the articles,

until there was an amendment, or additional agreement, to appro-

priate the uncultivated and unpatented lands in the west-

[ * 211] ern parts of the Union, as a common *fund to defray

the expenses of the war (c). These lands were claimed

by the states within whose asserted limits and jurisdiction they

were situated, and several of them, from a deep sense of the im-

portance of the union, agreed to an unconditional ratification of

the articles^ or, in other words, to a separate confederacy between

the states so ratifying the same, though Maryland, or other states,

should withhold their approbation and sanction (d). The legis-

lature of New York, by their acts of 23d of October, 1779, and

l9th of February, 1780, even consented to a release of the unset-

tled lands in the western part of the state, for the use and bene-

fit of such of the United States as should become members of the

federal alliance : and to resign the jurisdiction, as well as the

right of pre-emption, over her waste and uncultivated territory.

The refusal of Maryland, so long persisted in, gave encourage-

ment to the enemy, and injured the common cause, and damped

the hopes of the friends of America at home and abroad. These

considerations at last induced that state to make a generous sac-

rifice of her pretensions ; and on the Ist of March, 1781, and

which was upwards of three years from their first promulgation,

the articles of confederation received the unanimous approba-

tion of the United States.

(a) Jourruds of Congress, vol. iii. The instructions given to the delegates

to the continental congress by the several colonial congresses, conventions

and assemblies in 177G, and prior to the declaration of independence, con-

tained an express reservation to each colony, of the sole and exclusive regu-

lation of its ovi-n internal government, police and concerns.

(b) Ibid. vii.

(c) Journals of Congress, vol. v. p. 208. (d) Ibid. vol. v.
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The difficulties which impeded the framing and adopting the

articles of confederation, even daring the pressure of a common
calamity, and which nothing at last but a sense of common danger

could surmount, form a striking example of the mighty force of

local interests and discordant passions, and they teach a moni-

tory lesson of moderation to political councils.

Notwithstanding the articles of confederation conferred upon

Gangress (though in a very imperfect manner, and under a mobt

unskilful organization) the chief rights of political su-

premacy, the jura sumrai imjierii, by which our * exist- [
* 212 ]

ence as an independent people was bound up together,

and known and acknowledged by the nations of the world
;
yet

they were, in fact, but a digest, and even a limitation, in the

shape of a written compact, of those undefined and discretionarj'

sovereign powers, which were delegated by the people, of the

colonies to Congress in 1775, and which had been freely exer-

cised, and implicitly obeyed (a). A remarkable instance of the

exercise of this original, dormant, and vast discretion, appears on

the journals of Congress the latter end of the year 1776. The
progress of the British arms had, at that period, excited the most

alarming apprehensions for our safety, and Congress transferred

to the commander-in-chief, for the term of six months, complete

dictatorial power over the liberty and property of the citizens of

the United States, in like manner as the Koman senate, in the

critical times of the republic, was wont to have recourse to a dic-

tator, ne quid respublica detrimenti capiat (b). Such loose, un-

(rt) The Government of the Union is considered to have been revolutionary
in its nature, from its first institution by the people of the colonies, in 1774,
down to the final ratification of the articles of confederation in 1781 ; and to
have possessed powers adequate to every national emergency, and co-exten-
sive with the object to be attained. (Paterson. J., Iredell, J., and Blair. J.,

in Penhallow r. Doane. 3 Dalf. Rrp. 80, 91, 9.), 111. Dane^sAbr. vol. 9. app.
p. 1, 13, 16, 21, 2.5. Judge Wilson, in his argument in support of the
ordinance of congress of December 31st, 1781, incorporating the Bank of
North America. Wilson^ s Works, vol. iii. 397. Story^s Comm. on the ConsfUn-

,
Hon, vol. 1, p. 186—191.) Mr. Madison, -who was a member of Congress at
the time, says that the members were generally of opinion that they had no
power under the recently adopted articles of confederation, to incorporate the
bank. They were in fact impelled to do it from the great expe<liency. if

not absolute necessity of the institution, to sustain the war and our credit.
The Madison Papers, vol. i. 104, According to Mr. Dane, the government of
the United States has passed through three forms, 1. The Revolutionary ; 2.

The confederate ; 3. The Constitutional : and the first and the third pro-
ceeded equally from the people in their original capacity.

{b) Journals of Confess, voL ii. p. 475,
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defined authority as the Uuion originally possessed, was abso

lutely incompatible with any regular notions of liberty. Though
it was exercised, in the instance we have referred to, and in other

strong cases, with the best intentions, and under the impulse of

an irresistible necessity, yet such an irregular sovereignty never

can be durable. It will either dwindle into insignificance, or de-

generate into despotism.

Imbecility of the Confederation.—The powers of Con
gress, as enumerated in the articles of confederation, would

perhaps have been competent for all the essential purposes of

the Union, had they been duly distributed among the depart-

ments of a well-balanced government, and been carried down,

through the medium of a national judicial and exec-

[
* 213 ] utive power, to the individual citizens * of the Union.

The exclusive cognizance of our foreign relations,

the rights of war and peace, and the right to make unlim-

ited requisitions of men and money, were confided to Congress,

and the exercise of them was binding upon the states. But, in

imitation of all the former confederacies of independent states,

either in ancient Greece or in modern Europe, the articles of con-

federation carried the decrees of the federal council to the states

in their sovereign or collective capacity. This was the great fun-

damental defect in the confederation of 1781 ; it led to its event-

ual overthrow ; and it has proved pernicious or destructive to all

other federal governments which adopted the principle. Dis-

obedience to the laws of the Union must either be submitted to

by the government to its own disgrace, or those laws must be en-

forced by arms. The mild influence of the civil magistrate, how-

ever strongly it may be felt and obeyed by private individuals,

will not be heeded by an organized community, conscious of its

strength and swayed by its passions. The history of the federal

governments of Greece, Germany, Switzerland, and Holland,

afford melancholy examples of destructive civil war springing

from the disobedience of the separate members. I will mention

only a single instance to this effect, taken from the generally un-

interesting annals of the Swiss cantons. By one of the articles

of the Helvetic alliance, the cantons were bound to submit any

difference which might arise between them to arbitrators. In

the year 1440, a dispute arose between Zurich on the one side, and

the cantons of Schweitz and Glaris on the other, respecting some
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territorial claims. Zurich refused to submit to a decision against

her, and the contending parties took to arms. All Switzerland

was of course armed against Zurich, the refractory member. She

aoucrht protection from her ancient enemy,the house of Austria,and

the controversy was not terminated in favour of the federal decree,

until after six years of furious and destructive war (a).

* Had there been sufficient energy in the government F * 214 ]

of the United States, under the articles of confedera-

tion, to have enforced the constitutional requisitions, it might

have proved fatal to public liberty ; for Congress, as then con-

stituted, was a most unfit and unsafe depository of political

power, since all the authority of the nation, in one complicated

mass of jurisdiction, was vested in a single body of men. It was,

indeed, exceedingly fortunate, as the event has subsequently

shown, that the state legislatures even refused to confer upon

Congress the right to levy and collect a general impost, notwith-

standing the refusal appeared to be extremely disastrous at the

time, and was deeply regretted by the intelligent friends of the

union. Had such a power been granted, the effort to amend the

confederation would probably not have been made, and the people

of this country might have been languishing, to this day, the mis-

erable victims of a feeble and incompetent union.

There was no provision in the articles of confederation, enab-

ling Congress to add a sanction to its laws. In this respect, they

were more defective than some of the other federal governments

which are to be met with in history. The Amphictyonic council,

in Greece, had authority to fine and ptlnish their refractory states.

Lacedemon and Phocis were both prosecuted before the council

of the Amphictyons, (which was a council of the representatives

of twelve nations of Greece,) and all the Greek states were re-

quired by proclamation to enforce the decree. The Germanic
diet, as it formerly existed, could put its members under the ban

of the empire, by which their property was confiscated; ami it

was aided in enforcing obedience to its laws by a federal judiciary,

and an executive head (6). Congress, under the old confedera-

(a) Kist. de ta Confed. Helv. par Watteville, liv. 5. PInnta's Hist of Switzer-
land, vol. i. last ch.

ih) The imperial chamber had appellate jurisdiction only. Its sentences
were carried into execution against refractory states, by the military f )rce
of the circles. Pfefftl, Abr. Chro. de VHid. d'AUemagne, tome ii. p. 100. Pot-
tar's Const. Hist. p. 355.
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tion, like the states general under the Dutch confed-

[*215] eracy, *were restricted from any constructive assump-

tion of power, however essential it might have been

deemed to the complete enjoyment and exercise of that which

was given. No express grant conveyed any implied power; and

it is easy to perceive, that a strict and rigorous adherence to the

letter of the grant, without permission to give it a liberal and

equitable interpretation, in furtherance of the beneficient ends of

the government, must, in many cases, frustrate entirely tbe pur-

poses of the power. A government too restricted for the due

performance of its high trusts, will either become insignificant,

or be driven to usurpation. We have examples of this in the

government of the United Netherlands, before it was swept away

by the violence of the French revolution. While that govern-

ment moved within its constitutional limits, it was more abso-

lutely nerveless than any other government which ever existed.

The states general could neither make war or peace, or contract

alliances, or raise money, without the consent of every province

;

nor the provincial states conclude those points, without the con-

sent of every city having a voice in their assemblies. The conse-

quence was, that the federal hfead was frequently induced, by

imperious necessity, to assume power unwarranted by the funda-

mental charter of the union, and to dispense with the requisite

unanimity. This was done in the years 1648, 1657, and 1661, as

well as in another strong instance in 1668, given by Sir William

Temple, and of which he was the author (a).

The former confederation of this country was defective, in not

giving complete authority to Congress ,to interfere in contests

between the several states, and to protect each state from internal

(a) TempWH Worfc.f, vol. i. p. 115, 128, 337. In 1781, a report was made
by a committee of Congress for submitting to the states an amendment to

the 13th article of the confederation then recently subscribed by all the

states, in which amendment it was to be provided, that in case of refusal or

iJeglect of ony one or more of the confederated states, to abide by And obey
the determinations of Congress, in respect to requisitions of men and money,
agreeably to the apportioned quotas, Congress might employ the land and
naval forces of the United States to compel compliance by the deliii()uent

states, and to maivC distress of the property of such state and its citizens,

and also prohibit and prevent their trade and commerce with other states

and with foreign powers. Mr. Madison, and even General Washington, per-

ceived the necessity of such a oercive federal power. Tlie Madison Pnpen,
vol. i. p. 81, 86, 88. But the power was never formally proposed to the

states or granted, and if it had been, it never would or could have been

executed, without leading to tbe deatruction of tbe Uuiou.
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violence and rebellion. In many respects our confederation was

superior to those of Germany, Holland, or Switzerland, and par-

ticularly in the absolute prohibition to the several states,

from any interference or *concern in foreign or domestic [
* 216 ]

alliances, or from the maintenance of land or naval forces

in time of peace. But in the leading features which I have sug-

gested, and in others of inferior importance, it was a most un-

skilful fabric, and totally incompetent to fulfil the ends for which

it was erected. Almost as soon as it was ratified, the states be-

gan to fail in a prompt and faithful obedience to its laws. As

danger receded, instances of neglect became more frequent, and

before the peace of 1783, the inherent imbecility of the govern-

ment had displayed itself with alarming rapidity. The delin-

quencies of one state became a pretext or apology for those of

another. The idea of supplying the pecuniary exigencies of the

nation, from requisitions on the states, was soon found to be al-

together delusive. The national engagements seem to have been

entirely abandoned (a). Even the contributions for the ordinary

expenses of the government, fell almost entirely upon the two

states which had the most domestic resources. Attempts were

yery early made by Congress, and in remonstrances the most

manly and persuasive, to obtain from the several states the right

of levying, for a limited time, a general impost, for the

exclusive * purpose or providing for the discharge of [*217]
the national debt It was found impracticable to unite

the states in any provision for the national safety and honour.

Interfering regulations of trade, and interfering claims of terri-

tory, were dissolving the friendly attachments, and the sense of

common interest, which had cemented and sustained the union

(n) The efforts of Robert Morris, the superintendent of finance, in the years
1781 and 178*2, to infuse some portion of life and energy into the languishing
powers of the confederation, were incessant, devoted, and masterly: and his
appeals to the interests and honour of the states, were most eloquent, but
utterly unavailing. See, among others, his Circular Letters to the Governors
of the States, of the date of January 3d, February 15th, May 16th. and Oc-
tober 2lBt, 1782, and'his Letters to Congress of February 11th', and May 17th,
1782, and March 17th, 1783. Diplomatic Correspondence, edited by J. Sparks,
ol. xii. Here we may say, if ever it might be traly said,

Si Pergama dextra
Defendi possent, etiam hoc defensa fuissent

;

I and the persual of the original correspondence of Mr. Morris, while at the
' head of the financial department of the United Stiites, cannot but awaken in
the breasts of the present generation, in respect to the talents and services
of that accomplished statesman, the most lively sentiments of admiration
and gratitude.

223



* 218 JURISPRUDENCE OF [Part II.

during the arduous struggles of the revolution. Symptoms of

distress, and marks of humiliation, were rapidly accumulating.

It was with difficulty that the attention of the states could be

sufficiently exerted to induce them to keep up a sufficient repre-

sentation in Congress to form a quorum for business. The
finances of the nation were annihilated. The whole army of the

United States was reduced, in 1784, to 80 persons, and the states

were urged to provide some of the militia to garrison the west-

ern posts. In short, to use the language of the authors of the

Federalist, " each state, yielding to the voice of immediate inter-

est or convenience, successively withdrew its support from the

confederation, till the frail and tottering edifice was ready to fall

upon our heads, and to crush us beneath its ruins."

Most of the federal constitutions in the world have degenerated

or perished in the same way, and by the same means. They are

to be classed among the most defective political institutions

which have been erected by mankind for their security. The

great and incurable defect of all former federal governments,

such as the Amphictyonic, the Achaean, and Lycian confederacies,

in ancient Greece; and the Germanic, the Helvetic, the Hanseatic,

and the Dutch republics, in modern history, is, that they were

sovereignties over sovereigns, and legislations, not for private in-

dividuals, but for communities in their political capacity. The

only coercion for disobedience was physical force, instead of the

decree and the pacific arm of the civil magistrate. The inevita-

ble consequence, in every case in which a member of such a con-

federacy chooses to be disobedient, is either a civil war, or an

annihilation of national authority.

[ * 218 J * Convention of States in 1786.—The first effort

to relieve the people of this country from a state of

national degredation and ruin, came from Virginia, in a proposi-

tion from its legislature in January, 1786, for a convention of dele-

gates from the several states to regulate our commerce with foreign

nations. The proposal was well received in many of the other

states, and five of them sent delegates to a convention which met

at Annapolis, in September, 1780 (a). This small assembly, be-

(a) Though the proximate origin of the federal convention of 17P7 was the

proposition from Virginia in 1786, yet the necessity of a national convention,

with full authority to amend and reorganize the government, was first .sug-

gested, and fully shown by Colonel Hamilton, in 1780, while he was an aid

to Greneral Washington. In his masterly and very extraordinary letter,
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in^ only a partial representation of the states, and being deeply

sensible of the radical defects of the system of the existing

federal government, thought it inexpedient to attempt a partial,

and probably only a temporary and delusive alleviation of our

national calamities. They concurred, therefore, in a strong ap

plication to Congress for a general convention, to take into con-

sideration the situation of the United States, and to devise such

further provisions as should be proper, to render the federal

government not a mere phantom, as heretofore, but a real govern-

ment^ adequate to the exigencies of the union. Congress per-

ceived the wisdom, and felt the patriotism of the suggestion, and

recommended a convention of delegates from the several states,

to revise, amend, and alter the articles of confederation. All the

states, except Rhode Island, acceded to the proposal, and ap-

pointed delegates, who assembled in a general convention at Phil-

adelphia, in May, 1787.

General Convention in 1787.—This was a crisis most solemn

and eventful, in respect to our future fortune and prosperity. All

(considering his age of only 23 years.) addressed to the Hononrable James
Dnane. a member of congress from New-Y'ork. in the snmmer of 17S0. he
showed, most manifestly, the defects and absolute inefficiency of the articles

of confederation: and that the United States, for their safety and happiness,

if not for their future existence, stood in need of a national government,
clothed with the requisite sovereign powers,such as the confederation theoretic-

ally containe<i, but without possessing any fit organs to receive them. This
letter is to be seen at large in "The life of Alexander Hamilton, by his Son,
John C. Hamilton." vol. i. p. 284—305. The earliest legislative suggestion
of a convention for the purpose of reforming the government, was the con-
current resolutions of the two houses of the legislature of New-York, pass-
ed on the 20th and 21st of July. 1782. They were introduced into the
aenate by General Schuyler.and they stated, that "theradicjUsourceof mostof
onr embarrassments was the want of sufficient power in Congress; that the
confederation was defective in several essential points, particularly in not
vesting the federal government, either with a power of providing revenue
for itself, or with ascertained and productive funds; that its defects could not
be repaired, nor the powers of Congress extended, by partial deliberations

j

of the states separately,"and that it would be advisiible to propose to Congress
to recommend, and to each state to adopt, the measure ofassembling a gen-

j

eral convention of the st,*ites, specially authorized to revise and amend the
confederation." New- York Journals of the Senate and Assembly, July 20th

I
and 21st, 1782.

There is no doubt of the justness of the inference, drawn by his son. (Life
[of Hamilton, vol. i. p. 40.5,) that Colonel Hamilton, who was attending the
ll^slature when the resolutions pa.ssed. and who had an interview with a

I
joint committee of the two houses in his public character under the superin-
Itendent of finance, and who was at the same time chosen a delegate in Con-
Igress by the legislature, was the distinguished individual who, by his wis-
dom suggested, and by his influence promoted, that earliest authoritative
measure taken for a general convention of the states.

15 VOL. I. KEXT. 225
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the fruits of the revolution and perhaps the final destiny of re-

publican government, were staked on the experiment which was
then to be made to reform the system of our national compact.

Happily for this country, and probably as auspiciously for the

general liberties of mankind, the convention combined a very rare

union of the bes't talents, experience, information, patriotism,

probity, and character, which the country afPorded: and it com-

manded that universal public confidence which such qualifica-

tions were calculated to inspire. After several months of tran-

quil deliberation, the convention agreed, with unprece-

[
* 219 J dented unanimity, on the * plan of government which

now forms the Constitution of the United States. This

plan was directed to be submitted to a convention of delegates, to

be chosen by the people at large in each state, for their assent

and ratification. Such a measure was laying the foundations of

the fabric of our national polity, where alone they ought to be

laid, on the broad consent of the people. The Constitution under-

went a severe scrutiny, and long discussion, not only in public

prints and private circles, but solemnly and publicly, by the many
illustrious statesmen who composed these local conventions. Near

a year elapsed before it received the ratification of a requisite

number of conventions of delegates of the people of the states

to give it a political existence. New Hampshire was the ninth

state M'hich adopted the Constitution, and thereby, according to

one of its articles, it was to become the government of the states

so ratifying the same. Her example was immediately followed

by the powerful states of Virginia and New York; and on the 4th

of March, 1789, the government was duly organized and put iu

operation. North Carolina and Rhode Island withheld some time

longer their assent. Their scruples were, however, gradually

overcome, and in June, 1790, the Constitution had received the

unanimous ratification of the respective conventions of the people

in every state.

^

The peaceable adoption of this government, under all the cir-

'•'The ratification of tlie Constitution by the people of the thirteen original

states took place as follows:—Delaware, December 7, 1787; Pennsylvania.

December 12, 1787; New Jersey, December 18, 1787; Georgia, .January 2,

1788; Connecticut, January J), 1788; Massachusetts, February 6, 1788; Mary-

land, April 28, 1788; South Carolina, May 23, 1788; New Hampshire, June

21, 1788; Virginia, June 2«, 1788; New York, July 26, 1788; North Carolina,

November 21, 1789; Rhode Island, May 29, 1790. As to subsequent aciuiis-

gions, sea post, p. 384.
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cumstances "which attended it, presented the case of an efibrt of

deliberation, combined with a spirit of amity and of mutnal con-

cession, which was without example. It must be a source of just

pride, and of the most grateful recollection, to every American,

who reflects seriously on the difficulty of the experiment, the

manner in which it was conducted, the felicity of its issue, and

the fate of similar trials in other nations of the earth.
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[*221] * LECTURE XI.

OF CONGRESS.

The power of making laws is the supreme power in a state,

and the department in which it resides will naturally have such

a preponderance in the political system, and act with such mighty
force upon the public mind, that the line of separation between

that and the other branches of the government ought to be marked
very distinctly, and with the most careful precision.

The Constitution of the United States has effected this pur-

pose with great felicity of execution, and in a way well calcu-

lated to pi'eserve the equal balance of the government, and the

harmony of its operations. It has not only made a general dele-

gation of the legislative power to one branch of the government,

of the executive to another, and of the jadicial to the third, but

it has specially defined the general powers and duties of each of

those departments. This was essential to peace and safety, in a

government clothed only with specific powers for national pur-

poses, and erected in the midst of numerous state governments

retaining the exclusive control of their local concerns. It will be

the object of this lecture to review the legislative department;

and I shall consider this great title in our national polity under

the following heads:— (1.) The constituent parts of Congress,

and the mode of their appointment: (2. ) Their joint and separate

powers and privileges: (3.) Their method of enacting laws, with

the qualified negative of the President.

( 1. ) By the Constitution (a), all the legislative powers

[ * 222 ] therein ^granted, are vested in a Congress, consisting of

a Senate and House of Representatives.

Division of Confess into two Houses.—The division of

the legislature into two separate and independent branches, is

founded on such obvious principles of good policy, and is so

strongly recommended by the unequivocal language of exper-

(a) Art. 1, Sec. 1.
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ience, that it has obtained the general approbation of the people

of this country. One great object of this separation of the leg-

islature into two houses, acting separately, and with co-ordinate

powers, is to destroy tJie evil effects of sudden and strong excite-

ment, and of precipitate measures, springing from passion, ca-

price, prejudice, personal influence and party intrigue, and which

have been found, by sad experience, to exercise a potent and

dangerous sway in single assembles. A hasty decision is not so

likely to arrive to the solemnities of a law, when it is to be ar-

rested in its course, and made to undergo the deliberation, and

probably the jealous and critical revision, of another and a rival

body of men, sitting in a different place, and under better advan-

tages to avoid the prepossessions and correct the errors of the

other branch. The legislatures of Pennsylvania and Geox'gia con-

sisted originally of a single house. The instability and passion

which marked their proceedings were very visible at the time>

and the subject of much public animadversion; and in the sub-

sequent reform of their constitutions, the people were so sensible

of this defect, and of the inconvenience they had suffered from

it, that in both states a senate was introduced- No portion of

the political history of mankind is more full of instructive les-

sons on this subject, or contains more striking proof of the fac-

tion, instability, and misery of states, under the dominion of a single

unchecked assembly, than that of the Italian republics of the mid-

dle ages; and which arose in great numbers, and with dazzling

but transient splendour, in the interval between the fall of the

Western and the Eastern empire of the Romans. They were all

alike ill constituted, with a single unbalanced assembly.

* They were alike miserable, and all ended in similar [ * 223 ]

disgrace (a).

Many speculative writers and theoretical politicians, about the

time of the commencement of the French revolution, were struck

with the simplicity of a legislatiire with a single assembly, and
concluded that more than one house was useless and expensive.*

This led the elder President Adams to write and publish hia

great work, entitled, "A Defence of the Constitutions of Govern-

(a) Adnms^ Defence of the American Constitutions, vol. iii. p. 503.
* Of this view was Franklin, who, writing to some of his French friends,

concerning the American Constitution, said: "I am of opinion with you, that
the tvoo chambers were not necessary."
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ment of the United States," in which he vindicates, with much
learning and ability, the value and necessity of the division of the

legislature into two branches, and of the distribution of the dif

ferent powers of the government into distinct departments. He
reviewed the history, and examined the construction, of all

mixed and free governments which had ever existed, from the

earliest records of time, in order to dedace with more certainty

and force his great practical truth, that single assemblies, without

check orbalance, or a government with all authority collected into

one centre, according to the notion of M. Turgot, were visionary,

violent, intriguing, corrupt, and tyrannical dominations of majori-

ties over minorities, and uniformly and rapidly terminating

their career in a profligate despotism.

This visionary notion of a single house of the legislature was

carried into the constitution which the French national assembly

adopted in 1791. The very nature of things, said the intemper-

ate and crude politicians of that assembly, was adverse to every

division of the legislative body; and that as the nation which was

represented was one, so the representative body ought to be one

also. The will of the nation was indivisible, and so ought to be

the voice which pronounced it. If there were two chambers, with

a veto upon the acts of each other, in some cases they would be

reduced to perfect inaction. By such reasoning, the national

assembly of France, consisting of upwards of one thou-

[* 224 ] sand members, * after a short and tumultuons debate,

almost unanimously voted to reject the proposition of an

upper house (a). The same false and vicious principle continued

for some time longer to prevail with the theorists of that coun

try; and a single house was likewise established in the plan of

government published by the French convention in 1793. The

instability and violent measures of that convention, which con-

tinued for some years to fill all Europe with 'istonishment and

horror, tended to display, in a most forcible and affecting

light, the miseries of a single unchecked body of men, clothed

with all the legislative powers of the state. It is very possible

that the French nation might have been hurried into the excesses

of a revolution, even under a bet^^er organization of their govern-

ment; but if the proposition of M. Lally Tolendal, to constitute a

Benate, or upper house, to be composed of members chosen for

(a) New Ann. Beg. for 1791. Hist. p. 49.
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life, had prevailed, the constitution would have had much more

stability, and would probably have been mxith better able to pre-

serve the nation in order and tranquility. Their own si*fferings

taught the French people to listen to that oracle of wisdom^ the

experience of other countries and ages, and which for some years

they had utterly disregarded, amidst the hurry and the violence

of those passions by which they were inflamed. No people, said

M, Boissy d'Angles, in 1795, can testify to the world with more

truth and sincerity than Frenchman can do, the dangers inherent

in a single legislative assembly, and the point to which factions

may mislead an assembly without reins or counterpoise. We ac-

cordingly find that in the next constitution in 1795, there was a

diviijion of the legislature, and a council of ancients was intro-

duced, to give stability and moderation to the government; and

this idea of two house was never afterwards abandoned."

Senate of the United States.—(2. ) The Senate of the United

States is composed (a) of two senators from each state,

chosen by the legislature thereof, * for six years, and [ * 225 ]

each senator has one vote. If vacancies in the Senate

happen by resignation, or otherwise, during the recess of the

legislature of any state, the executive thereof may make tem

porary appointments, until the next meeting of the legislature,

which shall then fill such vacancies (b). The Senate at present

consists of fifty-two members, representing the twenty-six states

of the union (c).^ In this part of the Constitution we readily

perceive the features of the old confederation. Each state has

its equal voice and equal weight in the Senate, without any re-

gard to disparity of population, wealth, or dimensions. This

arrangement must have been the result of that spirit of amity

and mutual concession, which was rendered indispensable by the

{(i) Art 1, sec. 3.

(b) It was settled by the Senate of the United States, in the case of Land-
man, in 182.5, that the state executive conld not make an appointment in the
recess of the state legislature, in anticipation of an approaehing vaeanev.
He must wait until the vacancy has actually occurred, before he can consti-
tutionally app<^)int.

{c) In 1840 it was enlarged from 48 to 52 members, by the admission of
Michigan and Arkansas a.** states into the Union in 1836. cidr infra, p. 384.

^ Under th.- present constitution ot France, the legislative power resides in
two houses, the Chamber of Deputies and the Senate.

' As in the Fiftieth Congress (for 1887—9) thirty-eight States were repre-
sented, the Seuate consisted of seventy-six members. The admission of four
new states (as to which, see post, p. 230, n. 12) will, of course, iacrease the
number to eighty-four.
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peculiarity of our political condition. It is grounded on the idea

of sovereignty in the states; and every independent community,

as we have already seen (a), is equal by the law of nations, and

has a perfect right to dictate its own terms, before it enters into

a social compact. On the principle of consolidation of the states,

this organization would have been inadmissible, for in that case

each state would have been merged in one single and entire govern-

Tiient. At the time tfie articles of confederation were prepai'ing,

it was attempted to allow the states an influence and power in

Congress in a ratio to their numbers and wealth; but the idea of

separate and independent states was at that day so strongly

cherished, that the proposition met with no success (b).

The election of the senate by the state legislatures, is also a

recognition of their separate and independent existence, and

renders them absolutely essential to the operation of the national

government (c). There were difficulties, some years ago, as to

the true construction of the Constitution in the choice of senators.

They were to be chosen by the legislatures, and the legislature

was to prescribe the times, places, and manner, of holding elec-

tions for senators, and Congress are authorized to make and alter

such regulations, except as to the place (d).* As the legislature

may prescribe the manner, it has been considered and settled, in

New York, t-hat the legislature may prescribe that they

[ * 226 ] shall be chosen *by joint vote or ballot of the two houses,

in case the two houses cannot separately concur in a

choice, and then the weight of the senate is dissipated and lost

in the more numerous vote of the assembly. This construction

has become too convenient, and has been too long settled by the

recognition of senators so elected, to be now disturbed; though

I should think, if the question was a new one, that when the Con-

stitution directed that the senators should be chosen by tlie legis-

lature, it meant not the members of the legislature per capita,

(ci) Lecture II. p. 21.

(ft) Journals of CongrefiP!, vol. iii. p. 41fi.

(c) It gives to the state governments, says the Federalist, No. G2, snch an

agency in the formation of the federal government, as must secure their au-

thority.

(f/) Art 1. sec. 4.

* The object of withholding from Congress power to prescribe the places of

choosing senators, as it may the places of choosing representatives, is to

prevent state legislatures from being called away from their respective places

of sitting for ordinary legislative purxwses.
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but the legislatTire in the true technical sense, being the two houses

acting in their separate and organized capacities, with the ordin-

ary constitutional right of negative on each other's proceedings.

This was a contemporary exposition of the clause in question,

and was particularly maintained in the well known letters of the

Federal Farmer (a), who surveyed the constitution with a jealous

and scrutinizing eye.^

The small number, and long duration of the Senate, were in-

tended to render them a safeguard against the influence of those

paroxysms of heat and passion, which prevail occasionally in the

most enlightened communities, and enter into the deliberation of

popular assemblies. In this point of view, a firm and indepen-

dent senate is justly regarded as an anchor of safety amidst the

storms of political faction; and for want of such a stable body,

the republics of Athens and Florence were overturned, by the

fury of commotions, which the senates of Sparta, Carthage and

Rome, might have been able to withstand. The characteristical

qualities of the Senate, in the intendment of the Constitution, are

wisdom and stability. The legal presumption is, that the Senate

will entertain more enlarged views of public policy, will feel a

higher and juster sense of national character, and a greater re-

gard for stability in the administration of the government.

These qualities, it is true, may, in most cases, be equally

found in the other branch of the legislature, but

* the constitutional structure of the House is not equally [
* 227 ]

calculated to produce them; for, aathe House of Repre-

sentatives comes more immediately from the people, and the

members hold their seats for a much shorter time, they are pre-

sumed to partake, with a quicker sensibility, of the prevailing

temper and irritable disposition of the times, and to be in much
more danger of adopting measures with precipitation, and of

changing them with levity. A mutable legislation is attended

with a formidable train of mischiefs to the community. It

weakens the force, and increases the intricacy of the laws, hurts

(rt) Letter 12.

* In the election of senators, the early practice -was for the hon.ses of the
legislature to sit separately; but in many of the states this practice was re-
nounced for that of election by joint ballot. On the 25th of Jnly. 1866, Con-
fess passe d an act to regulate the matter. This act (embodied in Rev.
Stat. I 15) directs a vote by each house sitting separately: but provides that
if they neglect to do this, or having done it, have failed to agree, they shall
then meet and elect by joint ballot. This latter method is now the usokl one.
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credit, lessens the value of property, and it is an infirmity very

incident to republican establishments, and has been a constant

source of anxiety and concern to their most enlightened ad-

mirers (a). A disposition to multiply and change laws, upon the

spur of the occasion, and to be making constant and restless ex-

periments with the statute code, seems to be the natural disease

of popular assemblies. In order, therefore, to counteract such a

dangerous propensity, and to maintain a due portion of con-

fidence in the government, and to insure its safety and character

at home and abroad, it is requisite that another body of men,

coming likewise from the people, and equally responsible for their

conduct, but resting on a more permanent basis, and constituted

with stronger inducements to moderation in debate, and to

tenacity of purpose, should be placed as a check upon the intem-

perance of the more popular department.

The Senate have been, from the first formation of the govern-

ment, divided into three classes [senators from the same state

being placed in different classes]; and the rotation of the classes

was originally determined by lot, and the seats of one class are

vacated at the expiration of the second year, and one third of the

senate are chosen every second year (6). This provision was

borrowed from a similar one in some of the state constitutions,

of which Virginia gave the first example: and it is ad-

[ *228] mirably calculated, on the one hand, to infuse * into the

Senate, biennially, renewed public confidence and vigour;

and, on the other, to retain a large portion of experienced mem-
bers, duly initiated into the general principles of national policy,

and the forms and course of business in the house. The Vice-

President of the United States is President of the Senate, but has

no vote, unless they be equally divided (c). It would seem to be

the better opinion that he has authority, as presiding officer,

virtute officii, and without any special delegation of power by the

Senate, to preserve order; but from some scruples on that subject,

the Senate, in 1828, established by rule, that every question of

order should be decided by the President of the Senate without

debate, subject to an appeal to the Senate (d).

[a) Federalist, vol. ii. No. 62.

(b) Constitution of the United States, art. 1, sec. 3.

\c) Art. ], sec. 5.

(d) Story's Cmnm. vol. ii. p. 212, 213,
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The superior weight and delicacy of the trust confided (to the Sen-

ate, and which will be shown more fully hereafter, is a reason why

the Constitution (a) requires, not only that the senators should

be chosen for six years, but that each senator should be thirty

years of age, and nine years a citizen of the United States, and

at the time of his election, an inhabitant of the state for which he

is chosen/ The same age was also requisite for a Roman sena-

tor, though, in their executive ofl&ces, no qualification of age was

required. Ne oetas qiiidem distinguebatur quin prima juventa

consulatiim ac dictaturas inirent (b). It has been also deemed

fit and proper, in a countiy which was colonized originally from

several parts of Europe, and has been disposed to adopt the

most liberal policy towards the rest of mankind, that a period of

citizenship sufficient to create an attachment to our government,

and a knowledge of its principles, should render an emigrant

eligible to office. The English policy is not quite so enlarged.

No alien bom can become a member of Parliament, This disa-

bility was imposed by the act of settlement of 12 AVm. III. c. 2.;

and no bill of naturalization can be received in either House of

Parliament, without such disabling clause in it.

House of Representatives.—(3). The House of Eepresenta-

tives is composed of members chosen every second year by the peo-

ple of the several states, who are qualified electors of the most nu-

merous branch of the legislature of the state to which they belong.

The legislature of each state prescribes the times, places and

manner of holding elections for representatives, but Congress

may, at any time, by law, make or alter such regulations (c).^

(n) Art. 1, sec. 3. (6) Tac. Ann. lib. 11, 22.

{c) Art. 1, sec. 4.

* The fourteenth amendment to the Constitntion, | 3, has established a
disqualification a.s follows: "No person shall be a senator or representative
in Congress, or elector of President and Vice-President, or hold any office,

civil or military, under the United States, or underany State, who, having pre-
viously taken an oath, as a member of Congress, or as an officer of the United
States, or as a member of any State Legislature, or as an executive or judi-
cial officer of any State, to support the Constitution of the United States.
shall have engagefl in insurrection or rebellion again.st the same, or given
aid and comfort to the enemies thereof. But Congress may, by a vote of
two-thirds of each House, remove such dLsabilitv."

' The act of Feb. 25. 1882, e. 20, I 3, 22 Stat*. atL. 6, for the apportion-
ment of representatives under the census of 1880, following prior acts of the
same nature, provides that, the representatives from each state "shall be
elected by Districts composed of contiguous territory, and containing as
nearly as practicable an equal number of inhabitants, and equal in number
to the Representatives to which such State may be entitled in Congress, no
ttae District electing more than one Representative."
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No person cau be a representative until he bath attained the age

of twenty-five years, and hath been seven years a citizen of the

United States, and is, at the time of bis election, an inhabitant

of the state in which he is chosen (a)/

[ * 229 ] * The qualifications of electors of the assembly, or

most numerous branch of the legislature, in the several

state governments, generally are, that they be of the age of

twenty-one years and upwards, and free resident male citizens of

the state in which they vote; and, in some of the states, they are

required to possess property, and in most of them to be wbite, as

well as free citizens.''' The description is, almost every where, so

large, as to include all persons who are of competent discretion,

and are interested in the welfare of the government, and liable to

bear any of its duties or burdens. The House of Representatives

may, therefore, very fairly be said to represent the whole body of

the American people (b). Several of the state constitutions have

(a) Art. 1, sec. 2. The question whether the individual states cau super-

add to, or vary the qualifications prescribed to the representative by the
Constitution of the United States, is examined in Mr. Justice Story's Com-
mentaries on the Constitution, vol. ii. p. 99—103. But the objections to the ex-
istence of any such power appear to me to be too palpable and weighty to

admit of any discussion. [3 Amer. Law. Rev. 410; Trumbull's Case, 2

Cont. El. Cas., 618.]

(b) In the states of Maine, Vermont, New York, Maryland, South Caro-

lina, Kentucky, Indiana, Illinoi.s, Michigan, Missouri, Mississippi, Tennes-
see, Arkansas, and Alabama, no property qualifications whatever, not even
paying taxes, or serving in the militia, or being assessed for, and working
on the public highway, is requisite for the exercise of the right of sufi'rage.

. Every free male (and in a majority of the states) white citizen of the age ol

twenty-one years, and who shall have been a resident lor some .short given
period, varying in those states from two years to three months, is entitled to

vote. In the states of New-Hampshire, Massachusetts, Connecticut, Penn-
sylvania, Delaware, Georgia, (the words of the constitution of Georgia are.

that the electors shall "have paid all'taxes, which may have been required

of them, and which they may have had an opportunity of paying, agreeably

to law, for the j'ear preceding the election,") Ohio, and Louisiana, the elec-

tor is required, in addition to age and residence, to have been asse.ssed and
paid, or, in Ohio, charged with a state or county tax, or, in Connecticut, to

have served in the militia. In Rhode Island, New-Jersey, Virginia, and
North Carolina, a qualification as to property is still requisite. In Virginia,

* For a disqualification established by constitutional amendment, see

supra, n. 6.

' The fourteenth amendment of the Constitution defines citizens of the

United States as all persons born or naturalized therein, and subject to the

jurisdiction thereof; and the fifteenth amendment provides that, the right

ol citizens of the United States to vote, shall not be denied or abridged

by the United States, or by any State, on account of race, color, or previous

condition of servitude. The states are still free to impose such qualifica-

tions as registration, payment of taxes, possession of property, ability to

read, and purity in exercising the elective franchise; but by so doing they

may reduce their representation iu Congress.- Heepost, p. 230, u, 11.
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prescribed the same, or higher qualifications, as to property, in the

elected, than in the electors, and some of them have required a re-

ligious test But the CJonstitution of the United States requires no

the elector must be either a freeholder or owner of a leasehold estate, or a
honseholder. and have been assessed and paid taxes. In 2!sorth Carolina, the

electors of the senate must be freeholders, as was the case formerly in New-
York, and the electors of the house of commons must have paid public taxes,

and none but freeholders can be members of either house of the le^slature.

In Georgia the constitution of 1789. required a property qualification in the
members of the legislature over and above the amount requisite to discharge

their debts, but this qualification was dropped in the amended constitution

of 1798. In New-Jersey, the members of the council, or upper house, must
be freeholders, and worth 1000/. ofreal and personal estate, and the members
of the house of assembly, be worth 500/. in real and per.sonal estate, and the '

electors each a clear estates of 50/., and have resided for a year in the county.
But the election law of New- Jersey of March 12, 1839, has reduced this

constitutional check down to worthlessness, for it declares that everj- person
who has been assessed and paid a state or county tax within two years pre-

ceding the election, is to be deemed worth £50 proclamation money '"clear

estiite in the state." Rhode Island and New-Jersey are the only states in

the Union that have brought down their constitutions from 1776 triumph-
antly against every assault. The progress and impulse of popular opinion
is rapidly destroying every constitutional check, every conservative element
intended by the sages who fratoed the earliest American constitutions, as
safeguards against the abuses of popular suflfrage. Thus, in Massachusetts,
by the constitution of 1780, a defined portion of real or personal property was
requisite in an elector, and that qualification was dispensed with by the
amended constitution cf 1S"21. By the practice, under the charters of Rhode
Island and Connecticut, a property qualification was requisite to constitute
freemen and voters. This test is still continued in Rhode Island, but dene
away with in Connecticut by their constitution of 1818. The New-York con-
stitution of 1777, required the electors of the senate to be freeholders, and of
the assembly to be either freeholders, or to have rented a tenement of the
yearly value of forty shillings. The amended constitution of 1^-21. reduced
this qualification down to payment of a tax, or performance of militia duty,
or assessment and work on the highways. But the constitution, as again
amended in 1826, swept away all these impediments to universal suffrage.

In Maryland, by their c<mstitution cf 1776, electors were to be freeholders,
oi possessing property to 30/. ; but by legislative amendments in 1301 and
1809, (and amendments are allowed to be made in that state by an ordinary
statute, if confirmed by the next succeeding legi-slatnre.) all property quali-
fication was disregarded. The constitution of Virginia, in 1776, required
electors to be freeholders; but the constitution of 1830, reduced down the
property qualification to that of being the owner of a leasehold estate, or a
householder. In Mississippi, by the constitution of 1817, electors were to
have been enrolled in the militia, or paid taxes; but those impediments to
universal suffrage were removed by the new constitution of 1833. So the
freehold qualification requisite, in certain ca.ses, by the constitution of Ten-
nessee of 1796, is entirely discontinued by the constitution of 1335. All the
states and constitutions, formed since 1800, have omitted to require any
projierty qualifications in an elector, except what may be implied in the re-
quisition of ha^^ng paid a state or county tax: and even that is not in the
constitutions more recently formed or amended. In some of the states, a
property qualification is still required in the electe<l, or members of the two
houses of the legislature, but the provision is of no moment. Such a rapid
course of destruction of the former constitutional checks (and of which
further examples are hereafter noticed, see infra, p. 295, note) is matter for
grave reflection ; and to counteract the dangerous tendency of such combined
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evidence of property ia the representative, nor any declaration of

religious belief. He is only required to be a citizen of the com-

petent age, and free from any undue bias or dependence, by not

holding any office under the United States (a).'"

The term, for which a representative is to serve, ought not to

be so short as to prevent him from obtaining a comprehensive

acquaintance with the business to which he is deputed; nor so

so long as to make him forget the transitory nature of his seat,

and his state of dependence on the approbation of his constit-

uents. It ought also to be considered as a fact deeply interest-

' ing to the character and utility of representative republics, that

very frequent elections have a tendency to render the office less

important than it ought to be deemed, and the people inattentive

in the exercise of their right, or else to nourish . restlessness, in-

stability and factions; whilst, on the other hand, long intervals

between the elections are apt to make them produce too much ex-

citement, and consequently to render the periods of

[
* 230 ] their *return a time of too much competition and con-

flict for the public tranquility. The Constitution has

certainly not deviated in this respect to the latter extreme, in the

establishment of biennial elections. It has probably selected a

medium, which, considering the situation and extent of our coun-

try, combines as many advantages, and avoids as many incon-

veniences, as any other term which might have been inserted.

The representatives are directed to be apportioned among the

states, according to numbers, which is determined by adding to

the whole number of free persons, including those bound to ser-

vice for a term of years, and exclusive of Indians not taxed, three

fifths of all other persons (b)." The number of representatives

forces as universal suffrage, frequent elections, all officers for short periods,

all officers elective, and an unchecked press; and to prevent them from rack-

ing and destroying our political machines, the people must have a largershare

than usual of that wisdom which ia first pure, then peaceable, gentle, and engy

to be entreated.

{a) Art. 1, sec. 6.

(b) Art. 1, sec. 2.

'" As to power of the states to superadd to or vary the constitational qaal-

iflcAtions of Representatives, see ante p. 228, n. (a).

" This is altered by the fourteenth amendment, which provides that,

—

" Representatives shall be apportioned among the several States according

to their respective numbers, counting the whole number of persons in each

State, excluding Indians not taxed. But when the right to vote at any elec-

tion for the choice "of electors for President and Vice-President of the United

States, representatives in Congress, the executive and judicial officers of a

State, or the members of the Legislature thereof, ia denied to any of the
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caanot exceed one for every thirty thousand, but each state is en-

titled to have at least one representative. The actual enumera-

tion or census of the inhabitants of the United States, is to be

made every ten years, and the representatives newly apportioned

upon the same, under a new ratio, according to the relative in-

crease of the population of the states (a). The number fixed by

the Constitution in the first instance, and nntil a census was

taken, was sixty- five members. The apportionment under the

fourth census by the act of Congress of 7th March, 1822, was to

a ratio of one representative for everj' forty thousand persons in

each state, and it made the whole number of representatives

amount to two hundred and thirteen members. Under the fifth

census, completed in 1831, and which made the population of the

United States amount to twelve millions eight hundred and fifty-

six thousand persons, the ratio of representation was enlarged to

one representative for every forty-seven thousand and seven hun-

dred persons, making in the whole, two hundred and forty mem-
bers;'- besides delegates from three of the territories belonging

to the United States, and who have a right to debate, but not to

vote (6). The rule of apportionment of the representatives

among the several states according to numbers, has been attended

with great difficulties in the application, because the relative

numbers in each state do not, and never will, bear such an exact

proportion to the aggregate, that a common divisor for all will

leave no fraction in any state. Every decennial apportionment

has raised and agitated the embarrassing question. As an abso-

[a) Ibid. sec. 2.

(b) Act of Congre-ss, May 22d, 1832. ch. 9. In 1836 the territories of Mich-
igan and Arkansas were admitted as states into the Union. See infra, p. 384.
This enlarged the number of tlje members of the house ot representatives to
242, besides three delegates, one from each of the three territories of Florida,
Wisconsin and Iowa.

male inhabitants of such State, being twenty-one years of age, and citizens
of the United States, or in any way abridged, except for participation in re-
bellion or other crime, the b4 sis of representation therein shall be reduced
in the proportion which the number of such male citizens shall bear to the
whole number of male citizens twenty-one years of age in such State."

'- By the apportionment bill consequent upon the census of 1880. there was
one representative to every 154.000 inhabitants, or 325 representatives in all.
Tlie act of Feb. 22, 1889. for the admission of North Dakota, South Dakota,
Montana, and Washington, enacts: "That until the next general census, or
until otherwise provided by law. said States shall be entitled to one repre-
resentative * * * except South Dakota, which shall be entitled to two."
Thus the number has been increased to 330.
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lute exact relative equality is impossible, the principle which has

ultimately prevailed, is the principle of approximation, by mak-

ing the apportionment among the several states according to their

numbers, as near as may be. This is done, by allowing to every

state, a member for every fraction of its numbers, exceeding a

moiety of the ratio, and rejecting all representations of fractions

less than a moiety (a).

The rule of apportionment established by the Constitution is

exposed to the objection, that three fifths of the slaves in the

southern states are computed in establishing the apportionment

of the representation. "'^ But this article was the result of

[ *231 ] necessity, and grew out of the fact of the existence *of

domestic slavery in a portion of our country. The evil

has been of too long standing, and is too extensive and too

deeply rooted, to be speedily eradicated, or even to be discussed

without great judgment and discretion. But the same rule which

apportions the representatives, extends to direct taxes; and the

slaves in the southern states, while they give those states an in-

creased number of representatives, contribute, on the other hand,

when that mode of taxation is resorted to, equally to increase the

measure of their contributions (b).

The number of the House of Kepresentatives would seem to

be quite large enough, on its present computation;" and, snlesa

the ratio be hereafter enlarged from time to time, as the exigency

may require, the house will be in danger of increasing too rapidly,

and it will probably become, in time, much too unwieldy a body

(a) See Story''s Comm. on ihe ConstUution, vol. ii. p. 141—171, where the

snbject is fully examined, and the opinion of Mr. Jefferson, on the one side,

and Mr. Webster's report in the senate, in April, 1832, on the other, are

piven at larjie. These documents contain thesnhstance of the arfrnnientsfor

and against the principle of apportionment as adopted and settled Ivv Con-

gress. The same difficulty arose in the legi.slature of New York, in 17J>I.

on the apportionment of the state representation, according to the census

then recently tflken, and the same principle of approximation was adopted.

{.Tonrnal of the Asacmhhj of New York for 1791, p. 26.) But the constitution

of New York gave greater facility to such a rule, for it directed the .senatoi'S

in each distiict to be apportioned according to the number of tlie <iualitk'd

electors, as near as may be. and this is the manner in which the amended
con.stituti(m of 1822 expresses itself on tlie subject.

ib) Federalist, vol. ii. No. 54.
^* This observation and the explanations which follow it are, of course, in-

applicable to present circumstances; for the thirteenth amendment alK>lishe<l

slavery, and the fourteenth amendment changed the rule of apportionment

as stated supra, n. 11.

" See ante, p. 230, u. 12.
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for convenieDce of debate and joint consultation. A due acquaint-

ance with the local interests of everv part of the union ought to

be carried into the house, and asuflScient number collected, for all

the purposes of information, discussion, and diffusive sympathy

with the wants and wishes of the people. When these objects

are obtained, any further increase neither promotes deliberation,

nor increases the public safety. All numerous bodies of men,

although selected with the greatest care, are too much swayed by

passion, and too impatient of protracted deliberation.

The United States, in their improvements upon the exercise of

the right of representation, may certainly claim pre-eminence

over all other governments, ancient and modern. Our elections

are held at stated seasons, established by law. The people gen-

erally vote by ballot, in small districts, and public officers preside

over the elections, receive the votes, and maintain order and fair-

ness (a). Though the competition between candidates

is active, and the zeal *of rival parties sufficiently excited, [
* 232 ]

the elections are every where conducted with tranquility.

The legislature of each state prescribes the times, places,'* and

manner of holding elections, subject, however, to the interference

and control of Congress, which is permitted them for the sake

of their own preservation, and which, it is to be presumed, they

will never be disposed to exercise, except when any state shall

neglect or refuse to make adequate provision for the purpose.

The privilege of voting, as we have already seen, is conferred

upon all persons who are of sufficient competency by their age,

and of sufficient ability, to take care of themselves. The ancient

Greeks and Romans had not only very imperfect notions of the

value of representation, but the number and power of their pop-

ular assemblies were so great, and they were so liable to disorder,

as to render it a very provident measure with them, to be guarded

in diffusing the privileges of free citizens. Not a tenth part of

the people of Athens were admitted to the privilege of voting in

the assemblies of the people; and, indeed, nine tenths of the in-

habitants throughout all Greece were slaves (b). In Sparta, the

{(i) Voting by ballot was introdnced in the province of Massaohu.setts in
1634. In New York the people voted rrtv race until after the revolution;
and elections in Virginia ajid Kentucky arestill riiYi voce, and not by ballot,
and this provision is established bv the existing constitutions of those states,

{b) Mitford's Greece, vol. i. p. 354, 357.
'* See ante, p. 225, n. 4.
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number of votes was fixed at ten thousand. In Rome, this privi-

lege was for many ages confined to the Pomoeria of the city (a),

and it continued to be so confined, and to be tolerable

[ *233 ] in its operations, until the memorable social war * ex-

tended it to all the inhabitants of Italy, south of the

Rubicon and the Arnus. As no test of property or character was

required, and as the people assembled within the walls of Rome
in immense masses, and not merely to vote, but to make laws,

this great innovation produced the utmost anarchy and corrup-

tion, and has justly been regarded as precipitating the fall of that

commonwealth (6).

The English nation, in common with the other feudal govern-

ments of Europe, anciently enjoyed the blessings of popular rep

resentation, and the knights, citizens, and burgesses, were in-

tended to represent the farmers, merchants, and manufacturers,

being the several orders and classes of people of which the nation

(a) 35 Tribes voted in the comitia held in the city of Rome, but the city

tribes (Flebs urhana) consisted only of four within the walls of the city, and
the Liberti were inscribed in the city tribes. The other 31 tribes were rnrnl

tribes, who occupied the hinds for a considerable district of country around
the city, and they were the ruling and influential body. See London Q.

Review, No. 112, for June, 1836, the Review of Professor Druman's History

of Rome. But the whole body of Roman slaves were not represented, and
Rome exercised the right of absolute sovereignty over the dominions of its

auxiliaries. The Roman citizens, who exclusively exercised as voters the

powers of government, bore therefore a very small proportion in numbers to

the gross amount of the inhabitants. The Roman mode of passing laws,

and voting in their comitia, was orderly, and under great checks, during the

best periods of the government. When a law was pro]x>sed and discussed,

and the religious rites duly performed, and no intercession made, the people

proceeded to vote, and every citizen was ordered to repair to his century.

The method of voting was originally i-ivn voce, but after the year of the city

(>14, it was by ballot by the leges iahellariie, which applied equally to the

election of magistrates, to public trials, and to making and repealing laws.

The people were made to pass in order over some narrow planks, called

pontes, into the septa, or enclosures, where certain officers delivered to every

voter two tablets, one for and one against the proposition, and each pci-sim

threw into a chest which of them he pleased, and they were pointed off, and
the greatest number of points either way determined the sen.so of the cen-

tury, and the greatest number of centuries passed for the voice of the whole
^leople, who either pa.ssed or rejected the law. See Ifeineccius^ Antiquit. Rom.
Jur. lib. 1, tit. 2, sec. 3—11. Opera, tome iv., where the ancient learning

on the subject is collected. And see Hookers Rom. Hist. h. 1, c. 7. sec. 4, note.

{b) Montesqnicn^ s Esprit des Loix, tome i. lib. 2, ch. 2.

—

Grand, et Dread, des

Rom. ch. 9. Augustus allowed the Decurions, or privileged citizens, in the

jirovincial chartered cities in Italy, to vote at home for Roman magistrates,

and to send in writing their ballots under seal to the polls at Rome. This, says,

Suetonius, was conferring upon them, iu a degfee, the privileges and dig-

nity of Rome itself. Sueton. Aug. ch. 46.
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was composed (a). But the mutations of time and commerce, ia

depopulating ancient boroughs, and in establishing now cities,

and great manufacturing establishments, without any direct par-

liamentary representation, insensibly changed the structure of

the House of Commons, and rendered it, in theory at least, a very

inadequate and imperfect organ of the will of the nation. Arch-

deacon Paley observed, many years ago (6), that about one half

of the commons were elected by the people, and the other half

came in by purchase, or by the nomination of single proprietors

of great estates. So extremely unequal was the popular vote at

elections in Ecgland, that l&ss than seven thousand voters re-

turned nearly one half of the House of Commons (c). But not-

(n) 1 Black. Com. 174. Millar on the English Coiu-Uifufion, b. 2, ch. 6. sec. 1.

In all the northern nations,8ays 7^/m€r,in his ]earae<\. History ofEngland during
the middle ages, vol. i . 41 6, great councils were attached to the nilingchief, from
their first emerging from the woods of Germany. The destruction of the

Anglo-Saxon nobility, in their revolts .against William the Conqoeror, and
the confiscation of their property among his Norman barons, had annihilated
the members of their ancient wittenagemots, but did not terminate the in-

stitution. The Norman barons were as independent as the Saxon witena,
and they surrounded the sovereign in a national council, as well after the
conquest as before. But though the national council?, which were common
to the Celtic and Teutonic tribes, may have contained within them the germ
of the English parliament; yet the modern antiquarians generally conclude,
that the Anglo-Saxon wittenagemot had no representation of the ceorls, or in-

ferior freemen. It consisted of the monarch, the ari.stocracy, and the clergy,

with verj' little of the r&xl liberty of deliberation and voting. HaUam on ihe

3Tiddle Ages, ch. 8. part 1. Palgrave'8 Hist, of England, vol. 1. Sir William
Bethainh Dignities, Feudal and Parliamentary. The latter writer concludes,
from a cireful examination of an immen.se mass of ancient documents, that
there existed no deliberative legislative assembly in England, prior to the
reign of Hen. III. That was the era of the establishment of magna charta,

which declared that no taxtation (the three feudal aid^ excepted) was to be
imposed but by parliament, Avhich was to consist of the higher clergy and
nobility, and of the tenants in chief under the crown. This was the era of
the introduction of popular representation in England, and of the establish-
ment of the House of Commons in the time of Henry III. and E<lward I.

Thus lands held by feudal tenure were held on the condition of performing
certain services, and being jjcrformed or rendered, the feudatory could not
rightfully be assessed further without his consent. The royal towns obtained
charters of privileges by which they were relieved from arbitrary' taxation
on paying or rendering the stipulated assessments. "When the wants of the
crown increased and further aids were necessary, it was deemed expedient
for the king and his council of peers to consult the wishes and take the con-
sent of the small country freeholders and the inhabitants of the cities and
boroughs; and knights, citizens and burgesses were, accc- dingly summoned
to appear by representation in the great council or legislature under the
feudal svsteni.

(b) Moral Philosophy, p. 369, edit 1786.
(c) In 18.31, it was asserted, that out of six hundred and fifty-eight mem-

bers, of which the English House of Commons consisted, the number of four
hnndre<l and eightA'-seven were elected by one hundred and forty-four peers,
and one hundred and twenty-three commoners. In 1832 the English House
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withstanding the great imperfection of the constitution of the

English House of Commons, if it were to be tested by the arith-

metical accuracy of our own political standards, nevertheless, in

all periods of English history, it felt strongly the vigour of the

popular principle. While on the continent of Europe the de-

generacy of the feudal system, the influence of the papal hierarchy,

the political maxims of the imperial or civil law, and the force

of standing armies, extinguished the bold and irregular freedom

of the Gothic governments, and abolished the representation of

the people, the English House of Commons continued to be the

asylum of European liberty ; and it maintained its station against

all the violence of the Plantagenet line of princes, the haughty

race of the Tudors, and the unceasing spirit of despotism in the

house of Stuart. And when we take into consideration the ad-

mirable plan of their judicial polity, and those two distinguished

guardians of civil liberty, trial by jury, and the freedom of the

press, it is no longer a matter of astonishment, that the nation,

in full possession of those inestimable blessings, should enjoy

greater security of person and property than ever was enjoyed

in Athens or Sparta, Carthage or Rome, or in any of the common-

wealths of Italy, during the period of the middle ages.

I proceed next to consider the privileges and powers of the

two houses of Congress, both aggregately and separately.

[ *235] * Privileges of the two Houses of Congress.

—

Each house is made the sole judge of the election re-

turn, and qualifications of its members (a). The same power

is vested in the British House of Commons, and in the legisla-

tures of the several states; and there is no other body known to

the Constitution, to which such a power might safely be trusted.

of Commons was reformed by three several statutes, passed to amend the re-

presentation of the people of England and Wales, Scotland and Ireland. Under
the first of these statutes, fifty-six English Iwroughs were totally disfran-

chised, and thirty boroughs were reduced each to the right of leturning only

one member. Twenty-two new boroughs were created with a right to each

of returning two members; and Manchester, Birmingham, Leeds, and Shef-

field were among the towns invested with that privilege. Sixteen other new
boroughs were created with the right to each of returning one member.

Thirty-four shires were subdivided in respect to members of parliament, so

as to give an increase of sixty-three knights. The qualifications of electors,

consisting of freeholders, lessees, and copy-holders, were altered, and the

name of every voter required to t)e previously regi.stered. The number of

members of the reiormcd House of Commons consists in the aggregate of 658,

the same number as before the reformed bill, viz., 471 members for England,

29 for Wales, 53 for Scotland, and 105 for Ireland,

(a) Art. 1, sec. 5.
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It is requisite to preserve a pure and genuine representation, and

to control the evils of irregular, corrupt, and tumultuous elec-

tions; and as each house acts in t^^ese cases in a judicial charac-

ter, its decisions, like the decisions of any other court of justice,

ought to be regulated by known principles of law, and strictly

adhered to, for the sake of uniformity and certainty. A majority

of each house constitutes a quorum to do business, but a smaller

number may adjourn from day to day, and [may be authorized

to] compel the attendance of absence members, in such manner,

aud, under such penalties as each house may provide (a). Each

house, likewise, determines the rules of its proceedings, aud can.

punish its members for disorderly behaviour; and with the con-

currence of two thirds, expel a member (b). Each house is like-

wise bound to keep a journal of its proceedings, and from time

to time publish such parts as do not require secrecy, and to enter

the yeas and nays on the journal, on any question, when desired

by one fifth of the members present (c). The members of both

houses are likewise privileged from arrest during their attendance

on Congress, and in going to and returning from the same, except

in cases of treason, felony, and breach of the peace (d). These

privileges of the two houses are obviously necessary for their

preservation and character; and what is still more important to

the freedom of deliberation, no member can be questioned out of

the house for any speech or dsbate therein (e).

There is no power expressly given to either house of Con-

gress to punish for contempts, except when commit-

ted *by their own members; but in the case of Andei'- [ *236 ]
son, who was committed by order of the House of Repre-

sentatives, for a contempt of the house, and taken into custody

by the sergeant-at- arms, an action of trespass was brought against

(a) In the English Honse of Commons forty members used to form a quorum
for business, but in 1"^33 the requisite number was reduced to 20.

. (6) The power of expulsion is in its nature discretionary, and its exercise
of a more summary character than the power of judicial tribunala. Case of
J. Smith, 1807.

(c) Art. 1, sec. 5.

(d) Art. 1, sec. 6.

(e) Art. 1, sec. 6. The question whether a senator or member of the
House of Representatives, was liable to impeachment for conduct in his leg-
islative capacity, is considered by Mr. Justice Story in his Commentaries,
vol. ii. p. 259—262; and the weight of authority, and the reason and policy
of the thing, are decidedly in the negative, and in favour of the principle
that members of Congress should be exempt from impeachment and punish-
ment, for acts done in their collective or congressional capacity.
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tlie officer, and the question on the power of the house to com-

mit for a contempt, was carried by writ of error to the Supreme

Court of the United States (a). The court decided, that the

house had that power, and that it was an implied power, and of

vital importance to the safety, character, and dignity of the

house. The necessity of its existence and exercise, was founded

Cn the principle of self-preservation; and the power to punish

extends no further than imprisonment, and that will continue no

longer than the duration of the power that imprisons. The im-

prisonment will terminate with the adjournment or dissolution

of Congress (&).

The House of Representatives has the exclusive right of origi-

nating all bills for raising revenue, and this is the only privilege

that house enjoys in its legislative- character, which is not shared

equally by the other; and even those bills are amendable by the

Senate in its discretion (c). Tho two houses are an entire and per-

/ect check upon each other, in all business appertaining to legis-

lation; and one of them cannot even adjourn, during the session

of Congress, for more than three days, without the consent of the

other, nor to any other place than that in which the two houses

shall be sitting (d).

Powers of Congress.—The powers of Congress extend gener-

ally to all subjects of a national nature. Many of those powers

will hereafter become the subject of particular observation and

criticism. At present, it will be sufficient to observe, generally,

that Congress are authorized to provide for the common defence

and general welfare, and for that purpose, among other express

grants, they are authorized to lay and collect taxes,

[*237] * duties, imposts, and excises;'®—to borrow money on

(a) Anderson v. Dunn, 6 WJieaton^ 204.

{h) The deoision of the Supreme Court, in the case of Anderson, is accom-
panied with a course of reasoning which would seem to be sufficient to place

the authority of either house of Congress to punish contempts and broaches of

privileges on the most solid foundation, independent of the absolute author-

ity of the decision. The constitutional exercise of the same power by each

House of Parliament has been repeatedly vindicated in Westminster Hall, in

the most masterly manner. Tx)rd Ch. .1. De Grey, in Rex r. Crosby, '3 Wih.

Rep. 188. LordEllenborough, in Burdett v. Abbott, U EasVi* Rep. 1. It

is a power inherent in all legislative assemblies, and is essential to enable

th'im to execute their great trusts with freedom and safety. And it has been

frequently exercised, not only in Congres.s, but by the respective branches

of the .state legi.slaturcs, and may be considered as indisputably acknowl-

edged and settled. Story^a Commcntariea, vol. ii. 305—317.

(c) Art. 1, sec. 7. (rf) Art. 1, sec. 8.

"The author's rendition of this section is ambigious; leaving it uncertain
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the credit of the United States;—to regulate commerce with

foreign nations, and among the several states, and with the Indian

tribes;—to declare war, and define and punish offences against

the law of nations;—to raise, maintain, and govern armies, and

a naATA';—to organize, arm, and discipline the militia;—and to give

full efficacy to all the powers contained in the Constitntion. Some

of these powers, as the levying of taxes, duties, and excises, are

concurrent with similar powers in the several states; but in most

cases, these powers are exclusive, because the concurrent exercise

of them by the states separately, would disturb the general har-

mony and peace, and because they would be apt to be repugnant

to each other in practice, and lead to dangerous collisions. The

powers which are conferred upon Congress, and the prohibitions

which are imposed upon the states, would seem, upon a fair and

just construction of them, to be indispensable, to secure to this

country the inestimable blessings of union. The articles of

confederation, digested during the American war, intended to

confer upon Congress powers nearly equal to t) ose with which

they are now invested: but that compact gave them none of the

means requisite to carry those powers into effect. And if the

sentiment wh'ch has uniformly pervaded the minds of the peo-

ple of this country be a just one, that the consolidated union of

these states is indispensable to our national prosperity and hap-

piness—and if we do not wish to be once more guilty of the great

absurdity of proposing an end, and denying the means to attain

it—then we must conclude, that the powers conferred upon Con-

gress are not disproportionate to the magnitude of the trust con-

fided to the Union, and which the Union alone is competent to

fulfil.

Rules of Proceeding.—The rules of,proceeding in each house

are substantially the same; and though they are essential to the

"whether the authority to provide for the common defence and general wel
fare is a very comprehensive one for the purposes of which the others are
given, or merely a power to dispose, for national purposes, ofthe taxe.s. duties,
imposts, aud excises laid and collected. The words of the Constitution are
these:

"The Congress shall have power

—

"I. To lay and collect taxes, duties, imposts, and excises, to pay the
debts and provide for the common defence and general welfare of the United
States; but all duties, imposts, and excises shall be uniform throughout the
United States:

"2. To borrow monej- on the credit of United States;
"3. To regulate commerce," &c., «S£C.
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transaction of business with order and safety, they are too minute to

be treated at length in an elementary survey of the constitutional

polity and general jurisprudence of the United States. The

House of Representatives choose their own Speaker, but the Vice-

President of the United States is, ex officio, President of the Sen-

ate, and gives the casting vote when they are equally divided.

The proceedings and discussions in the two houses are public.

This afPords the community early and authentic information of

the progress, reason, and policy of measures pending before Con-

gress, and it is likewise a powerful stimulus to industry, to re-

search, and to the cultivation of talent and eloquence in debate.

Though these advantages may be acquired at the expense of much
useless and protracted discussion, yet the balance of utility is

greatly in favour of open deliberation; and it is certain, from the

general opposition to the experiment that was made and continued

for some years by the Senate of the United States, of sitting

with closed doors, that such a practice, by any legislative body

in this country, would not be endured.

The ordinary mode of passing laws is briefly as follows (a):

(a) See tl)e standing rules and orders of the House of Representatives, printed
in 1795, by Francis Childs. The rules and forms of proceeding in legisla-

tive bodies are not only essential to orderly and free discussion and delibcr-

tion; but those forms become substance, for they operate as safeguards ot

liberty, and a protection to the minority against the violence and tyranny
of the majority. It was an observation of Mr. Onslow, for many years

Speaker of the English House of Commons, that he had often heard old and
experienced members say, that nothing tended more to throw power into the

hands of administration, than a neglect of or departure from the rules of

proceeding. HatseWs Precedents of Proceedings in the House of Commons, and
Jefferson^s Manual of Parliamentary Practice, ought to be thoroughly studied

b}^ all leading and eflScient members in legislative assemblies.

Among the rules of the House of Representatives, the establishment of what
is termed theprevious question, is of great importance. It is understood not

to apply when a bill or motion is under discussion in a committee of the

whole house, but only when the same is before the House with the Speaker
in the chair. The previous question is admitted when demanded by a ma-
jority of the members present, and it enables a majority at any time to put

an end iti the House to all discu.ssion. and to put the minority to silence by a

prompt and final vote on the main question. It is whether the (luestion

under debate shall now be put. and until it is decided, it precludes all

amendment and debate of the main question, and all motions to amend,
commit or postpone the main que.stion. If theprevious question be decided

affirmatively, the main question is t > be put in.stantaneously, and no mem-
ber is allowed to amend or discuss it. The previous question ha.s long Imjch

in use in the English House of Commons, but in a much less stern and im-

perative form, for it does not preclude the right of any member to di.scuss

and amend the main question. So, during the period of the Continental

Congress under the articles of confederation, the previous question was re-

garded rather as a preliminary incjuiry into the propriety of the main ques-

tion. This was also the case under the present Constitution of the United
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One day's notice of a motion for leave to bring in a bill, in cases,

of a general nature is required. Every bill most have three

readings previous to its being passed, and these readings must

be on different days, and no bill can be committed or amended

until it has been twice read. Such little checks in the forms of

doing business, are prudently intended to guard against surprise

or imposition. In the House of Representatives, bills, after being

twice read, are committed to a committee of the whole

House, when the * Speaker leaves the chair, and takes [
* 239 ]

a part in the debate as an ordinary member, and a chair-

man is appointed to preside in his stead. "When a bill has passed

one house, it is transmitted to the other, and goes through a sim-

ilar form; though, in the Senate, there is less formality, and bills

are often committed to a select committee, chosen by ballot. If

a bill be altered or amended in the house to which it is trans-

mitted, it is then returned to the house in which it originated,

and if the two houses cannot agree, they appoint committees to

confer together on the subject. When a bill is engrossed, and

has^passed the sanction of both houses, it is transmitted to the

President of the United States for his approbation. If he ap-

proves of the bill, he signs it

President's Negative.—If he does not, it is returned, with

his objections, to the house in which it originated, and that house

enters the objections at large on their journals, and proceeds to

reconsider the bill. If, after such reconsideration, two thirds of

that house should agree to pass the bill, it is sent, together with

the objections, to the other house, by which it is likewise recon-

sidered, and, if approved by two thirds of that house, it becomes

a law. But, in all such cases, the votes of both houses are de-

States for many years. Its object was to avoid decision on delicate questions
as inexpedient, and if it was decided that the main question be put, the
main question was open to debate. It was not until 1811 that the previous
question attained its present absolute sway. The Hon. William Gaston, a
member of the house of representatives from North Carolina in 1816, made
a fruitless eflFort to expunge the previous question from the rules of the
House. Hi.s speech was a very able and well-informed discussion of the
merits of the rule, and he regarded it as a formidable Instrument of tyranny
of majorities over minorities, and in the extent to which it is carried, with
out a prec-edent in the annals of any free, ieliberative assembly.

Legislation was a science cultivatetl with so much care and refinement
among the ancient Romans, that they had laws to instruct them how to make
laws. The Lex Licinia, and Lex Eliufia, the Lex Cereilia, and Lex Didin. pro-
vided checks, that the law should not anintentionally contain any particular
personal privileges, or weaken the force of former laws, or be crowded with
mnltilarious matter. Gravina, £k Ortu et Progressu Juris Civilvi, lib. 1, ch. 29.
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termined by yeas and nays, and the names of the persons voting

for and against the bill are entered on the journals. If any bill

shall not be returned by the President within ten days (Sundays

excepted) after it shall have been presented to him, the same

becomes a law, equally as if he had signed it, unless Congress,

by adjournment, in the meantime, prevents its return, and then

it does not become a law (a).

The practice iu Congress, and especially in the second or last

session of each Congress, of retaining most of their bills until

within the last ten days, is attended with the disadvantage of

shortening the time allowed to the President for perusal and re-

flection upon them, and of placing within the power of the Presi-

dent, the absolute negative of every bill presented within

[*240] the last ten days preceding the 4th of * March; and

this he can effect merely by retaining them without being

obliged to assign any reason whatever; for he is entitled to ten

days to deliberate. Most of the bills that are presented to the

President in the second session of every Congress, were, a few

years ago, presented to him within the last ten days, and gen-

erally within the last two days; but the rules of Congress havo

latterly checked the evils and danger of such an accumulation of

business on the last days of the session.

This qiialified negative of the President upon tlie formation of

laws, is, theoretically at least, some additional security against the

passage of improper laws, through prejudice or want of due re-

flection ; but it was principally intended to give to the President

a constitutional weapon to defend the executive department, as

well as the just balance of the Constitution, against the usurpa-

tions of the legislative power. To enact laws is a transcendant

power ; and if the body that possesses it be a full and equal rep-

resentation of the people, there is danger of its pressing with de-

structive weight upon all the other parts of the machinery of the

government. It has, therefore, been thought necessary, by the

most skilful and most experienced artists in the science of civil

polity, that strong barriers should be erected for the protection

and secarity of the other necessary powers of the government.

Nothing has been deemed more fit and expedient for the purpose,

than the pi^vision that the head of the executive department

(a) Art. 1, sec. 7.
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should be so constituted, as to secure a requisite share of inde-

pendence, and that he should have a negative upon the passing

of laws ; and that the judiciary power, resting on a still more

permanent basis, should have the right of determining upon the

validity of laws by the standard of the Constitution. A qualiiied

negative answers all the salutary purposes of an absolute one, for

it is not to be presumed that two thirds of both houses of Con-

gress, on reconsideration, with the reasoning of the President in

opposition to the bill spread at large upon their jour-

nals, will ever concur in any unconstitutional * measure. [
* 241 ]

In the English constitution, the king has an absolute

negative ; but it has not been necessary to exercise it since the

time of William III. The influence of the crown has been ex-

erted in a more gentle manner, to destroy any obnoxious measure

in its progress through the two houses of Parliament Charles

L stood for a long time upon the strict and forbidding rights of

his prerogative ; but he was compelled, by the spirit and clamour

of the nation, to give his assent to bills which cut down that pre-

rogative, and placed the power of government in the hands of

the Parliament. The peremptory veto of the Roman tribunes,

who were placed at the aoor of the Senate, would not be recon-

cilable with the spirit of deliberation and independence which

distinguishes the councils of modern times. The French consti-

tution of 1791, a laboured and costly fabric, on which the philos-

ophers and statesmen of France exhausted all their ingenuity,

and which was prostrated in the dust in the course of one year

from its existence, gave to the king a negative ufKjn the acts of

the legislature, with some very feeble limitations. Every bill was
to be presented to the king, who might refuse his assent ; but if

the two following legislatures should successively present the

same bill in the same terms, it was then to become a law. The
constitutional negative given to the President of the United

Stiates, appears to be more wisely digested than any of the ex-

amples which have been mentioned (a).

(a) The organization of the two houses of Congress, and the principles on
which it rests, were profoundly discussed in the Federalist, from No. 52 to
No. 214, inclusive. There is no work on the subject of the Constitution,
and on republican and federal government generally, that deserves to be
more thoroughly studied. The Fedei-ali-st appeared originally in a series ot
numbers, published in the New York daih' papers, l>etween October, 1787,
and June, 1788. They were read with admiration and enthusiasm as they
successively appeared, and by no person more so than the author of this
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[*243] * LECTURE XII.

OF JUDICIAL CONSTEUCTIONS OF THE POWERS OF CONGRESS.

I PROCEED to consider the cases in which the powers of Congress

have been made the subject of judicial investigation (a).

Priority of the United States as a Creditor.— (1.) Con-

gress have declared by law, that the United States were entitled

note, who made a fruitless attempt at the time to abridge them for the ben-
efitof a country village print. No constitution of government ever received

a more masterly and successful vindication. I know not, indeed, of any
work on the principles of free government, that is to be compared, in in-

struction and intrinsic value, to this small and unpretending volume of the

FedernUst ; not even if we resort to Aristotle, Cicero, Machiavel, Montesquieu,
Milton, Locke, or Burke. It is equally admirable in the depth of its wis-

dom, the comprehensiveness of its views, the sagacity of'its reflections, and
the fearlessness, patriotism, candour, simplicity, and elegance with which
its truths are uttered and recommended. Mr. Jnstice Story acted wiselj' in

making the Federalist the basis of his Commentary ; and as we have had
the experience ot nearly 'fifty years since the Federalist was written, the

work of Judge Story is enriched with the results of that exiierience, and it

is written in the same free and liberal spirit, with equal exactness of re-

search and soundness of doctrine, and with great beauty and elegance of

compo.sition.

(a) Mr. Justice Story, in his Commentaries on the Constitution of the United

States, vol. i. p. 382—442, has given a very rational view of the rules of in-

terpretation applicable to the Constitution. I have confined myself, in this

lecture, to those authoritative expositions which have been given to itby the

courts of the United States; and I agree entirely with that learned commen-
tator, that we are to look to the instrument itself, "as a constitution of

government ordained and established by the people of the United States."

The instrument furni.shes essentially the means of its own interpretation;

and to resort to it was the practice of the late Chief Justice Marshall, in

those clear and admirable judicial views of the constitution, which, so far as

they go, leave us nothing more perfect to expect or desire. It is, at the

same time, just and true, that "the most unexceptionable source o( collateral

interpretation is from the practical exposition of the government itself, in

its various departments, upon particular questions discu.«sed, and settled

upon its own intrinsic merits. These approach the nearest in their own
nature to judicial expositions; and have the .same general recommendation
that belongs to the latter. They are decided upon solemn argument, jrro re

nata, upon a doubt raised, upon a lis mota, upon a deep sense of their im-

portance and difficulty, in the face of the nation, with a view to present

action, in the midst of jealous interests, and by men capable of urging, or

repelling, the grounds of argument, from their exquisite genius, their com-

prehensive learning, or their deep meditation upon the absorbing topic."

Story^s Comm. vol. i. p. 392. See also, infra, p. 313, to S. P.
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to priority of payment over private creditors, in cases of insol-

vency, and in the distribution of the estates of deceased debtors.

The act of Congress of 31st July, 17S9, sec. 21, confined the

priority to custom-house bonds. The act of 4th August, 1790,

ch. 35, sec. 45. limited the priority in the same manner. The

act of 2d May, 1792, placed the surety in a custom-house bond,

who paid the debt, on the same footing, in respect to priority, as

the United States; and it confined the cases of insolvency men-

tioned in the former law, to those of a voluntary assignment, and

of attachments against absconding, concealed or absent debtors.

The act of 3d March, 1797, ch. 74, sec. 5. went further, and gave

the United States a preference in all cases whatsoever, whoever

might be the debtor, or however he might be indebted, in case

the debtor became insolvent, or the assets in the hands of his re-

presentatives, after his death, were insufiicient to pay his debts.

This priority was declared to extend to cases in which the insol-

vent debtor had made a voluntary assignment of all his property,

or in which his effects had been attached as an absconding, con-

cealed or absent debtor, or in which an act of legal bankruptcy

had been committed.' The act of March 2d, 1799, ch.

128, sec. 65, provided, that in the like cases * of insol- [
* 244

]

vency, or where any estate in the hands of executors,

adminstrators, or assignees, should be insufficient debts due to

the United States, on bonds taken under the collection act, should

have preference; and sureties in such bonds, on paying the same,

had the same preference as was reserved to the United States.^

' The foregoinc; provi<5ions of the act of 1797 are continued in force by Rev.
Stat,

'i
3466. The enacting clao.se contemplates two ca.ses only: death of a

debtor without leaving sufficient assets; or his insolvency. The proviso is

introduced to explain the meaning of "insolvency,"' and declares that this
term shall extend to three cases, namely:

—

1. Voluntary assignment by a debtor of all his property for the benefit of
his creditors.

2. Attachment of his efifects as those of an absent, concealed, or abscond-
ing debtor.

3. Bankruptcy, or legal insolvency.
The use of the term "bankruptcy" has no reference to the law of England,

and an act which would there be an act of bankruptcy may not be such
under these provisions. The act of bankruptcy which they contemplate is

an assignment (probablv compulsory) made by virtue of State bankrupt
laws, or, it may be, of United States bankrupt laws, when there are
-^uch in force. Conard v. Nicoll, 4 Pet. 291. 307 (1830). In Prince v. Bart-

tt. 8 Cranch, 431, 433 (1814\ it is remarked that "in acts lately passed'' on
;his subject "the words insohenct/ and bankntpfcy are both adopted and ap-
pear to be used as synonymous." See post, p. 247.

* This piovision, as embodied in Kev, Stat. | 3468, applies to the case of
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Those were the legislative provisions, giving preference to

debts due to the United States; and in Fisher v. Blight (a), the au-

thority of Congress to pass such laws was drawn in question.

The point discussed in that case was, whether the United States,

as holders of a protested bill of exchange negotiated in the ordi-

nary course of trade, were to be preferred to the general cred-

itors, when the debtor becomes bankrupt.^ The Supreme Court

desidod, that the acts of Cougrens, giving that general priority

to the United States, were constitutional. It was a power founded

on the authority to make all laws which should be necessary and

proper to carry into effect the powers vested by the Constitution

in the government of the United States. Where the end was

within the lawful powers of the government, Congress possessed

the choice of the means, and were empowered to use any means

which were in fact conducive to the exercise of the powers grant-

ed. The government is to pay the debts of the Union, and must

be authorized to use the means most eligible to effect that object.

It has a right to make remittances by bills or otherwise, and to

take those precautions which will render the transaction safe. If

this claim of priority interferes with the right of the state sover-

eignties, respecting the dignity of debts, and defeats the meas-

ures which they would otherwise have a right to adopt to secure

themselves, it is a necessary consequence of the supremacy of the

laws of the Union, on all subjects to which the legislative power

of Congress extends.

The principle was here settled, that the United States

[
* 245 ] are *entitled to secure to themselves the exclusive priv-

ilege of being preferred as creditors to private citizens,

and even to the state authorities, in all cases of the insolvency or

bankruptcy of their debtor. But the court observed, that no lien

was created by the statutes giving the preference. No bo7ia fide

transfer of property in the ordinary course of business was over-

reached. It was only a priority of payment, which, under differ-

ent modifications, was a regulation in common use; and a bona

(a) 2 Crnnch, 358.

"any bond given to the United Slates," and in favor of the "surety, his

executor, administrator, or assignee.

"

» The ac't of June 7, 1878, c. 160, 20 Stat, at L. 99, repealed the federal

bankrupt law then in force; but by such repeal the states were enabled to

again legislate on the subject.
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fide alienation of property, before the right of priority attached,

was admitted to be good.

The next case that brought into discussion this question of

priority, was that of the United States v. Hooe (a). It was there

held, that the priority to which the United States were entitled,

did not partake of the character of a lien on the property of pub-

lic debtors. The United States, in the mere character of cred-

itor, have no lien on the real estate of their debtor. If the prior-

ity existed from the time the debt was contracted, and the debtor

should continujB to transact business with the world, the incon-

venience would be immense. The priority only applied to cases

where the debtor had become actually and notoriously insolvent,

and, being unable to pay his debts, had made a voluntary assign-

ment of all his property, or, having absconded or absented him-

self, his property had been attached by process of law. A bona

fide conveyance of part of the property of the debtor, not for the

fraudulent purpose of evading the law, but to secure a fair cred-

itor, is not a case within the act of Congress giving priority (6).

In this case of the United States v. Hooe, a collector of the rev-

enue had mortgaged part of his property to his surety

in his official bond, to *indemnify him from his respon- \_
* 246 ]

sibility as surety, and to secure him from his existing

and future endorsements for the mortgagor at bank; and the

mortgage was held valid against the claim of the United States

although the collector was, in point of fact, unable to pay all

his debts at the time the mortgage was given, and although

the mortgagee knew, when he took the mortgage, that the mort-

gagor was largely indebted to the United States.

Afterwards, in Hanson v. Sterry (c), it was held, that in the

distribution of a bankrupt's effects, the United States were en-

titled to their preference, although the debt was contracted by a

foreigner in a foreign country, and the United States had proved

their debt under a commission of bankruptcy. Though the law

of the place where the contract is made, be, generally speaking,

the law of the contract, yet the right of priority forms no part of

(a) 3 Cranch. 73.

(6) U. S. r. Hooe, mp. United States r. Clark, 1 Paine's Rep. 629. United
f^tates r. Monroe, 5 Jfasoa'.? Rep 572. United States r. Hawkins. 16 Martin's
Louisiana Rep. 317. In England a provisional assignment in bankruptcy will
defeat the kins's extent, if it precedes the test of the -writ. King r. Grump,
Parker's Rep. 126. Lord Eldon, 14 Vesey's Rep. 88.

(c) 5 Cranch, 289.
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the contract. The insolvency which was to entitle the United

States to a preference, was declared, in Prince v. Bartlett (a), to

mean a legal and known insolvency, manifested by some notori-

ous act of the debtor, pursuant to law. This was giving to the

world some reasonable and definite test by which to ascertain the

existence of the latent and dangerous preference given by law to

the United States. In this last case, the effects of an insolvent

debtor, duly attached in June, were considered not to be liable to

the claim of the United States, on a custom-house bond given

prior to the attachment, and put in suit in August.foliowing. The

private creditor had acquired a lien by his attachment, which

could not be divested by process on the part of the United

States subsequently issued. Nor will the lien of a judgment

creditor, duly perfected, be displaced by the mere priority of the

United States. The word insolvency, in the acts of Congress, of

1790, 1797, and 1799, means a legal insolvency, and a mere

state of insolvency, or inability in a debtor to pay all

[ * 247 ] his * debts, gives no right of preference to the United

States, unless it be accompanied by a voluntary assign-

ment of all the property, for the benefit of creditors, or by some

legal act of • insolvency. If, before the right of preference has

accrued, the debtor has made a bona fide conveyance of his estate

to a third person, or has mortgaged the same to secure a debt, or

if the property has been seized under an execution, the property

is divested from the debtor, and cannot be made liable to the

United States (&).

(ft) 8 Cranch 431.

{b) Thellixsson v. Smith, 2 Whcalon, 399. Conard v. the Atlantic Insur-

ance Company, 1 Peters' U. S. Rep. 386. Brent jk Bank of Washin<iton, 10

Peters, 596. The priority of the U. S. does not effect any Hen, general or

specific, existing when the event took place, which gave the United States a

claim of priority, nor prevent the transmission of the property to assignees,

executors and administrators subject to the lien. lb. In England, in the

case of Giles V. Grover, before the House of Lords, {d Bing. Bcp. 128.) it

was decided, after a most elaborate discussion, in conformity with the

opinions of a majority of the twelve judges, that the goods of a debtor al-

ready seized under afl. fa., at the suit of a subject, but not sold, might be

taken under a writ of extent for a debt of the crown, and which writ of ex-

tent was tested after the seizure under the fi. fa. The seizure under the fi.

fa. was considered as not divesting the debtor of his general property in the

goods seized, or in any manner altering the property, and that no pro^KM ty

was thereby acquired therein by the execution creditor, or by the sherift.

The claims of the crown and the subject on the goods were held to stnnd in

equal degree, and the two executions to be, in effect, concurrent; and in such

cases the king's prerogative had the preference. Quandojus Domini Refji^ <i

subditi insimul concurrunt jus regis prseferri debet. (9 Co. 129, b. ) The sheriff
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The United States have, accordingly, a preference as creditors,

to the extent above declared, in four cases,* viz. (1.) In the case

of the death of the debtor withoat sufficient assets; (2.) bankruptcy

or legal insolvency manifested by some act pursuant to law; (3.) a

voluntary assignment by the insolvent of all his property, to pay

his debts; (4) in the case of an absent, concealed, or absconding

debtor, whose effects are attached by process of law. The priority

was intended to operate only where, by law, or by the act of the

debtor, his property was sequestered for the use of his creditors;

and it is proper that this prerogative right of the United States

should be strictly construed, and precisely defined, for it is in

derogation of the general rights of creditors (a).

had the legal custody of the goods, and a special property in them by virtue

ot the seizure, tor the purpose of protection and sale; but until the sale,

which was the dividing line as to the ownership of the goods, the absolute

property of the debtor was not altered or divested. The priority of the
government claims in this country is not carried to that extent, according to

the opinion of Judge Washington, in Thellusson r. Smith; but it is to be ob-

served, that the observation of Judge Wasliington was a mere dictum, and
not a turning point in the case. The same remark applies to what was said

by the judge who delivered the opinion of the court in Conard r. The At-
lantic Ins. Company; for the dictum wasquote<l in the coarse of the opinion
incidentally, and without any criticism upon it, or particular attention to
it. In Hoke r. Henderson, {3 Dev. iV. C. Rep. 17), Judge Ruffin consid-

ered the prerogative of the sovereign, as to priority, equally appli<'able

here as in England, and that it wcntto the extent claimed in the abovecase
of Giles F. Grover. .On the other hand, in Wilcox c. Wain, 10 Serg. <£- Raip.

380, and in U. States r. Mechanics' Bank, Gilpin, .51. it was held that the
priority of the U. States gave no lien on property seized under a fieri facias,

when the lien accrued, for the debtor was divested of the property.

(fl) Watkins r. Otis. 2 Pickering^s Rep. 102. The priority givM by law to
the United States does not extend to the real estate, or the proceeds of the
real estate belonging to or vested in the heirs of the debtor. The priority
does not attach as against the heir, but only when the real estate, or the pro-
ceeds thereof, passes to, or is vested by law in the hands of an assignee of
an insolvent debtor, or of his executors, or administrators. United States v.

Crookshank, 1 Edic. Ch. Rep. 233. It does not extend so as to take the prop-
erty of a partner in partnership effects, to pay the separate debt cfsuch
partner, when the partnership effects are not suflScient to satisfv the cred-
itors of the partnership. United States r. Hack, 8 Peteni' U. S. Rep. 271. It
does not extend so as to reach the allowance made by the judge of probates
to the widow of the deceased debtor under the law of distribution of in-
testate's estates. Postmaster General r. Robbins, If'rtrf's i?<?p. 1 6,5. Itd:>esnot
extend to a surety to a custom-house bond, .so as to entitle him, after paying
the debt, to be subrogated to the rights of the United States as against his
co-surety, or to give his demand for contribution a preference over other
creditors. Pollock r. Pratt & Haney. 2 Wa-th. C. C. Rep. 490. Bank v.

Adgrr, 2 77i7/'s S. C. Rep. 266. But this priority, as given by the statute of
1797, applies io equitable as well as legal debts. Howe r. Sheppard. 2 Sum-
t«r. 132. It was further held, in Beaston r. Fanner's Bank of Delaware,
12 Peters, 102. that no lien was erected by the statute of ilarch .3d, 1797,
and that the priority established by it could never attach while the debtor
*Seeanfe, p. 243," n. 1.

17 VOL. I. KENT. 257
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The government was a privileged creditor, nnder the Roman
law, and entitled to priority in the payment of debts. The cessio

bonorum was made subject to this priority. This is generally

the case, in all modern bankrupt and insolvent laws. In England,

the king's claim is preferred to that of a subject, provided the

king's process was commenced before the subject had obtained

judgment (a). As to the fiscal lien of the government of

[* 248 J the United States, it *was held, in Harris v. Dennie (6),

that the government had a lien on goods imported, for

the payment of duties accruing on them, and not secured by

bond ; and that the United States were entitled to the custody of

the goods until the duties were paid or secured, and any attach-

ment of the goods under state process, during such custody, was

void. On the other hand, it was held, that the government had

no general lien on the goods of the importer, for duties due by

him upon other importations (c).

continues the owner and in possession of the property, though he be unable

to pay his debts—that no evidence of his insolvency can be received, until

he has been divested of his property, and when thus divested, the person

who takes the title becomes a trustee for the United States.

{a) Stat. Hen. VIII. ch. 39.

(6) 3 Peters' U. S. Rep. 292.

(c) In Maryland, by statute, passed in 1778, the commencement of a suit

5;/ the .<!/rt^<' against a public debtor, created a lien on the lands of the debtor,

and a preference over all other creditors, who had not, prior to the com-
mencement of the suit, secured a lien by judgment, mortgage, or otherwise.

Davidson v. Clayland, 1 Hnrr. & Johns. 546. The preference in payment of

debts was a branch of government prerogative at common law, and it was
introduced iis such into Maryland. It is the law still, where the property

of the debtor remains in hand, and there be no lien standing in the way.

State of Maryland v. Bank of Maryland, 6 ^(7^ & Johmon, 205. In Con-

necticut the state has a priority of claim against the the estate of an insol-

1(ent debtor; and state sureties paying the debt, have the same privilege.

Revised Sfahites of Connecticut, 1826, p. 212. The state preference rests, in

this country, upon statute; and the common law gives none over other

creditors. The State v. Harris, 2 Bailey's S. C. Rep. 598. Kcckley v.

Keckley, 2 Hill's iS. C. Ch. iJep. 256. The common law prerogative of the

king to be paid in preference to all other creditors, is therefore not univer-

sally adopted in this country. It prevails in the government of the United

States, and in Maryland, N. Carolina, Indiana. Connecticut, &c., but not in

S. Carolina. In Georgia, state taxes have preference over all incumbrances
whatsoever. States. Pemberton, f>udlc,i/'s Rep. 15. In Indiana, the state

has preference of all other creditors, and real and personal estate is bound

on behalf of the state from the teste of the first process. R. Siattites, 1838,

p. 283.

As to the lien of judgments obtained by individuals in the federal courts,

it was decided in the circuit court of the United States in New York, in

November, 1829, in the ca.se of Konig v. Bayard, that judgments in the cir-

cuit and district courts of New York were a lien upon lands as against sub-

sequent purchasers, from the time they were regularly docketed, according?

to the practice of those courts, and that the usage of docketing those judg-
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Congress may Create a Bank.—(2.) The next case which called

forth a construction from every part of the government, as to the

implied powers of Congress, was, whether Congress had power to

incorporate a bank In the year 1791, the Secretary of the Treas-

ury had recommended the institution of a national bank, as being

of primary importance to the prosperous administration of the

finances, and of the greatest utility in the operations connected

with the support of public credit But the bill for establishing

a bank was opf)osed in the House of Representatives, aa not au-

thorized by the Constititution. It was contended, that

the government of the United * States was limited to [
* 249 ]

the exercise of the enumerated powers, and that the power

to incorporate a bank was not one of them, and, it' vested in the

government, it must be an implied power; and it was contended,

meTits had prevailed since 1795. The same doctrine was assumed in refer-

ence to judgments in the federal courts in Pennsylvania, in the case of Con-
ard r. Atlantic Ins. Co.. 1 Peters' U. S. Rep. 3S6; and the principles con-
tained in this last case were reviewed and confirmed in Conard v. Nicoll, 4
Peters' U. S. Pep. 291. The same rule as to judgments in the circuit court
of the United States in Ohio. 5 Hammond''s Rep. 400. There is no act of
Congress making judgments in the U. S. courts a lien on lands. Such alien
depends upon the local laws of the state where the land lies. Tayloe ff.

Thompson. 5 Peters' R. 358. In New York, therefore, a judgment in one of
the federal courts within that state, is a lien upon the lands of the debtor
within the state for the term of ten years from the docketing of the judg-
ment. The Manhattan Company r. Evertson, 6 Paige's R. 457.

Debtors to the United States for monies received, their executors and ad-
ministrators, &c., omitting on due notice to render to the auditor ol the
treasury, their accounts and vouchers for the expenditure of such monies,
are to be sued under the direction of the comptroller of the treasury, and
are to be subject to the costs and charges of such suits, whether the ultimate
decision he in their favour or again.st them. {Act of Congress. March od, 1795,
ch. 113.) So receivers of public monies, including all public officers, who
shall fail to account and pay over the same, they and their sureties may he
proceeded against forthwith by warrant of distress, and have their goods and
chattels seized and sold, and if not sufficient, they may be imprisoned. The
amount due is a lien on the real estate from the time oi the levy of the dis-
tress warrant, and for want of sufficient goods and chattels, the lands may
be sold on three weeks' notice, and a conveyance executed to the purcha.ser
by the marshall. (Act of Cong. sup. sect' 3, and Act of May lr,th. 1820,
ect. 2, 3. ) Any person aggrieved by the distress may apply by bill to the
district judge for relief under the process of injunction, and if still unre-
dressed, he may appeal to the circuit court. [Act of Congress. 15th May, 1820,
sect. 4, 6.) He may also if in prison be relieved upon haheas corpus by the
drcnit court of the United States. U. States v. Nourse, 9 Peters, 8. Id.

p. 12, note.) The doctrines of the government and courts of the United
States are quite stringent in respect to the obligarion of importers of
goods. The import duty is held to be a personal debt chargeable ujjon the
importer, as well as a lien on the goods themselves, and that the personal
debt continues, though the goods be deposited with a bond given for the
duties, and the goods be lost or destroyed. Meredith v. U. States, 13Pe<er*
486, 494. Another part of that case wears the same forbidding asi)ect.
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that the power given to Congress to pass all laws necessary and

proper to execute the specified powers, must be limited to means

necessary to the end, and incident to the nature of the specified

powers. On the other hand, it was urged in favour of the bill,

that incidental, as well as express powers, necessarily belonged

to every government, and that when a power was delegated to

effect particular objects, all the known and usual means of effect-

ing them passed as incidental to them; and it was insisted, that

a bank was a known and usual instrument, by which several of

the enumerated powers of government were exercised. After the

bill had passed the two houses of Congress, the question touch-

ing its constitutionality was agitated with equal ability and ardour

in the executive cabinet. The Secretary of State, and the Attor-

ney-General, conceived that Congress had transcended their pow-

ers, but the Secretary of the Treasury maintained the opposite

opinion. Their respective opinions were founded on a train of

reasoning, denoting great investigation of all the leading and

fundamental principles of the Constitution, and they were submit-

ted to the consideration of the President of the United States.

It was argued against the constitutionality of the act, that the

power to incorporate a bank was not among the enumerated pow-

ers, and to take a single step beyond the boundaries specially

drawn around the powers of Congress, would be to take posses-

sion of an undefined and undefinable field of power; that though

Congress were authorized to make all laws necessary and proper

for carrying into execution the enumerated powers, they were

confined to those means which were necessary, and not merely

convenient. It meant those means without which the grant of

the power would be nugatory, and that if such a latitude of con-

struction was allowed, as to give to Congress any im-

[ * 250 ] plied power on the ground of convenience, * it woald

swallow up all thelistof enumerated powers, and reduce

the whole to one phrase. On the other hand, it was contended,

that every power vested in a government was, in its nature, sov-

ereign, and gave a right to employ all the means fairly applica-

ble to the attainment of the end of the power, and not specially

precluded by specified exceptions, nor contrary to the essential

ends of political society; that though the government of the

United States was one of limited and specified powers, it was

sovereign with regard to its proper objects, and to its declared
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purposes and trusts; that it was incident to sovereign j)ower to

erect corporations, and, consequently, it was incident to the United

States, to erect one, in relation to the objects intrusted to its

management; that implied powers are as completely delegated as

those which are expressed, and the power of erecting a corpora-

tion may as well be implied as any other instrument or means of

carrying into execution any of the specified powers; that the ex-

ercise of the power in that case had a natural relation to the law-

ful ends of the government; and it was incident to the sovereign

power to regulate, and to employ all the means which apply with

the best advantage to that regulation; that the word necessary, in

the Constitution, ought not to be confined to those means, without

which the grant of jxjwer would be nugatory, and it ofteo means

no more than needful, requisite, useful, or conducive to, and that

was the true sense in which the word was used in theCJonstitution.

The relation between the measure and the end, was the criterion

of constitutionality, and not whether there was a greater or less

necessity or utility. The infinite variety, extent, and complexity,

of national exigencies, necessarily required great latitude of dis-

cretion, in the selection and application of means; andthe authority

intrusted to government ought, and must be exercised, on prin-

ciples of liberal construction.

President Washington gave these arguments of his cabinet a

dehberate and profound consideration, and it terminated in a

conviction, that the incorporation of a bank was a measure au-

thorized by the Constitution, and the bill passed into a law.

This same question came before the Supreme Court of the

United Stat<^s, in 1819, in the case of M'Culloch v. The State of

Maryland (a), in reference to the bank of the United States, which

was incorporated in 1816, and upon which the legislature of

Maryland had imp)osed a tax. Notwithstanding the question

arising on the construction of the powers of Congress had been

settled, so far as an act of Congress could settle it, in 1791, and
again in 1816, it was thought worthy of a renewed discussion in

that case. The Chief Justice, in delivering the opinion of the

court, observed, that the question could scarcely be considered as

an open one, after the principle had been so early introduced and
recognized by many sxiccessive legislatures, and had been acted

upon by the judicial department, as a law of undoubted obliga-

(o) 4 Wheaioti, 316.
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tion. Ho admitted that it belonged to the Supreme Court alone,

to make a tiaal decision in the case, and that the question in-

volved a consideration of the Constitution in its most interesting

end vital parts.

It was admitted, that the government of the United States

\va8 one of enumerated powers, and that it could exercise only

the powers granted to it; but though limited in its powers, it was

eupreme within its sphere of action. It was the government of

the people of the United States, and emanated from them. Its

powers were delegated by all, and it represented all, and acted for

ell. In respect to those subjects on which it can act, it must nec-

essarily bind its component parts; and this was the express lan-

guage of the Constitution, when it declared that the Constitution,

end the laws made in pursuance thereof, were the supremo law of

the land, and required all the officers of the state governments to

take an oath of lidelity to it. There was nothing

{*252] * in the Constitution which excluded incidental or im-

plied powers. The articles of the confederation gave

nothing to the United States but what was expressly granted;

but the new Constitution dropped the word expressly, and left

the question, whether a particular power was granted, to depend

on a fair construction oif the whole instrument. No constitution

can contain an accurate detail of all the subdivisions of its powers,

end ol all the means by which they might be carried into execu-

tion. It would render it too prolix. Its nature requires that

only the great outlines should be marked, and its important

objects designated, and all the minor ingredients left to be de-

duced from the nature of those objects. The sword and the

purse, all the external relations, and no inconsiderable portion of

the industry of the nation, were intrusted to the general govern-

ment; and a government intrusted with such ample powers, on

the due execution of which the happiness and prosperity of the

nation vitally depended, must also be intrusted with ample means

for their execution. Unless the words imperiously require it, we

ought not to adopt a construction which would impute to the

framers of the Constitution, when granting great powers for the

public good, the intention of impeding their exercise, by with-

holding a choice of means.

The powers given to the government imply the ordinary means

of execution ; and the government, in all sound reason and fair inter-
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pretaiioa, must have the choice of the means which it Jeems the

most convenient and appropriate to the execution of the power.

The power of creating a corporation, though appertaining to sove-

reignty, was not a great, substantive, and independent jx)wer, btit

merely a means by which other objects were accomplished: in like

manner, as no seminary of learning is instituted in order to be

incorporated, but the corporate charter is conferred to subser%-e

the purposes of education. The power of creating a corpora-

tion is never used for its own sake, but for the purpose of

effecting something else. It is nothing but ordinary

* means to attain some public and useful end. The con-. [ *253]

stitution has not left the right of CJongress to employ

the necessan.' means for the execution of its powers to general

reasoning. It is expressly authorized to employ such means; and

necessary means, in the sense of the Constitution, does not im-

port an absolute physical necessity, so strong that one thing can-

not exist ^vithout the other. It stands for any means calculated

to produce the end. The word necessary admits of all degrees of

comparison. A thing may be necessar}', or ven.' necessary, or abso-

lutely and indispensably necessary. The word is used in various

senses and in its construction the subject, the context, the intention,

are all to be taken into view. The powers of the government were
given for the welfare of the nation. They were intended to en-

dure for ages to come, and to be adapted to the various crises of

human affairs. To prescribe the specific- means by which gov-

ernment should in all future time execute its jxjwer, and to con-

fine the choice of means to such nairow limits as should not leave

it in the power of Congress to adopt any which might be appro-

priate and conducive to the end, would be most unwise and per-

nicious, because it would be an attempt to provide by immutablo
rules for exigencies, which, if foreseen at all, must have been seen

dimly, and would deprive the legislature of the capacity to avail

itself of experience, or to exercise its reason, and accommodate its

legislation to circumstances.'

If the end be legitimate, and within the scope of the Constitu-

tion, aU means which are appropriate, and plainly adapted to this

end, and which are not prohibited, are lawful: and a corporation

was a means not less usual, nor of higher dignity, nor more re-

quiring a particular specification, than other means. A national

bank was a convenient, a useful and essential instrument, in the
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prusecution of the fiscal operations of the government. It was

clearly an appropriate measure; and while the Supreme Court

declared it to be within its power and its duty, to main-

[ *254] tain that an act * of Congress exceeding its power was

not the law of the land, yet if a law was not prohibited by

the Constitution, and was really calculated to effect an object in-

trusted to the government, the court did not pretend to the power

to inquire into the degree of its necessity. That would be pass-

ing the line which circumscribes the judicial department, and be

treading on legislative ground.

The court, therefore, decided, that the law creating the Bank of

the United States, was one made in pursuance of the Constitu-

tion; and that the branches of the national bank, proceeding from

the same stock, and being conducive to the complete accomplish-

jnent of the object, were equally constitutional.

The ^premo Court were afterwards led, in some degree, to re-

~\iew this decision, in the case of Osborn v. TJie United States

Bank (a), and they there admitted that Congress could not create

a corporation for its own sake, or for private purposes. The

whole opinion of the court, in the case of M^Culloch v. The

State of Maryland, was founded on, and sustained by, the idea,

that the bank was an instrument which was necessary and proper

for carrying into effect the powers vested in the government. It

was created for national purposes only, though it was undoubtedly

capable of transacting private as well as public business; and

while it was the great instrument by which the fiscal operations

of the government were effe'cted, it was also trading with indi-

viduals for its own advantage. The bank, on ^ny rational calcu-

lation, could not effect its object, unless it was endowed with the

faculty of lending and dealing in money. This faculty was neces-

sary to render the bank competent to the purposes of government,

and, therefore, it was constitutionally and rightfully engrafted on

the institution {h).^

in) 9 Wheaton, 859, 800.

{h) It is worthy of notice, that the power of Congress to establish a na-

tional bank, even under the articles of confederation, seems not, at the time,

to have been much questioned; and Congress did actually approve of such a

))roposition on the 2()th of May, 1781; and on the 31.st of December follow-

ing, they proceeded by ordinance to institute and incorporate the Bank of

North America. Journals of Congresn, vol. 7, pp.87. 197. The constitution-

ality and validity of this ordinance were ably enforced by Judge Wilson.

See ]^ifnon\i Workfi. vol. iii. p. :i97. and see nupra, p. 212, n.

^ In 1791 a National Bank was chartered for twenty years. At the expi-
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Rules for Taxation.— (3.) The construction of the powers

of Coagress relative to taxation, was brought before the Supreme

Court, in 1796, in the case of Hylton v. The United

States (a). By the act of * 5th June, 1794, Congress [ * 255 ]

laid a duty upon carriages for the conveyance of per-

sons, and the question was, whether this was a direct tax, within

the meaning of the Constitution.^ If it was not a direct tax, it

(a) 3 Doll. Bep. 171.

ration of that time, being unable to obtain a renewal of its charter, it ceased
to act. In 1816 another National Bank was chartered, also for twenty years.

Like its predecessor, it failed in its efforts for renewal. Thereafter the
fonds of the United States were for a time deposited in State banks. In 1840,
however, was adopted the "Independent Treasury" or ''Sub-Treasary" plan,

which accomplished the "divorce of bank and state" by leaving public rev-
ennes in the hands of assistant treasurers thronghont the country to be dis-

bursed, transferred, and accounted for to the Secretary of the Treasury.
After trial for about a year, that is in 1841, this plan was abandoned; but in
1846 it was agaia adopted, from which time it has since remained in force.

It must be noted, however, that whereas the original sub-treasury act had
provided but seven places of deposit, the act of 1863 created a system of
national banks, and authorized the Secretary of the Treasury to make any of
them depositories of public money, receipts from customs excepted.

• Intelligent consideration of this question requires close attention to the
wording of constitutional provisions relating to taxation, in order to follow
Hie interpretation which the courts have given to them. They are

—

"Representatives and direct taxes shall be apportioned among the several
States which may be included within this Union, according to their respec-
tive numbers, which shall be determined," &c. Art. I. Sec. II. 3.

" Xo capitation or other direct tax shall be laid unless in proportion to
the census or enumeration hereinbefore directed to be taken." Art. I. Sec.
IX. 4.

" The Congress shall have power: To lay and collect taxes, duties, im-
posts, and excises, to pay the debts and provide for the common defence and
general welfare of the United States; but all duties, imposts, and excises shall
be uniform throughout the United States." Art. I. Sec. VIII. 1.

" No tax or duty shall be laid on articles exported from any State." Art.
I. Sec. IX. 5.

The distinction herein made between direct and indirect taxes is not that
ordinarily drawn by political economists. As defined by these writers, di-
rect taxation is such as falls immediately upon the persons who, according
to the intention, are ultimately to bear it; while indirct taxation is such as,

falling immediately upon some, is ultimately to be borne by others. The
difference between the.se two kinds of taxation is thus explained by Adam
Smith. "The consumer may either pay an annual sum on account of bis
using or consuming goods of a certain kind; or the goods may be taxed while
they remain in the hands of the dealer, and before they are delivered to the
consumer. * * * The coach-tax and the plate-tax are examples of
the former method of imposing: the greater part of the other duties of excise
and customs, of the latter." Wealth of Nations, b. V. ch. II. Pt. II. Art. IV.
Following the same line of distinction, J. S. Mill wrote as follows: " Taxes
are either direct or indirect. A direct tax is one which is demanded from
the very person who, it is intended or desired, should pay it. Indirect taxes
are those which are demanded from one person in the expectation and inten-
tion that he shall indemnify himself at the expense of another: such as the
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was admitted to be rightly laid, under that part of the Constitu-

tioQ which declares that all duties, imposts and excises, shall be

uniform throughput the United States; but if it was a direct tax,

it was not constitutionally laid, for it must then be laid accord-

ing to the census, under that part of the Constitution which de-

clares that direct taxes shall be apportioned among the several

states, according to numbers. The circuit court in Virginia was

divided in opinion on the question; but, on appeal to the Supreme

excise or customs. The producer or importer of a commodity is called upon
to pay tax on it, not with the intention to levy a peculiar contribution upon
him, but to tax through him the consumers ot the commodity, from whom
it is supposed that he will recover the amount by means of an advance in

price. Direct taxes are either on income, or on expenditure. Most taxes on
expenditure are indirect, but some*are direct, being imposed, not on the pro-

ducer or seller of an article, but immediately on the consumer. A house-

tax, for example, is a direct tax on expenditure, if levied, as it usually is,

on the occupier of the house. If levied on the builder or owner, it would he

an indirect tax. A window tax is a direct tax on expenditure; so are the

taxes on horses and carriages, and the rest of what are called the assessed

taxes." Pol. Econ. b. V. ch! III. ? 1.

Observe that both Smith and Mill mention the tax on carriages as an ex-

ample of direct taxes; whereas the Supreme Court, I'n the case cited in the

text, reached the conclusion that such a tax is indirect within the meaning
of the Constitution.

The explanation seems to be that the Constitution had reference to the

directness with which taxes are laid on a territorial circumscription of tnx-

payers. In his opinion in the caseof Veazie Bank v. Fenno, 8 Wall. 53:5, 541.

542 (1869), Chief Justice Chase, finding no light in the definitions of political

economists, looks for it in historical evidence, and " in The opinion of tliose

whose relations to the government, and means of knowledge, warranted
them in speaking with authority. And," he proceeds to say, "considered

in this light, the meaning and application of the rule, as to direct taxes, ap-

pears to us quite clear. It is, as we think, distinctly shown in every act of

Congress on the subject. In each of these acta, a gross sum was laid upon
the United States, and the total amount was apportioned to the several

States, according to their respective numbers of inhabitants, as ascertained

by the last preceding census. Having been apportioned, provision wjis made
for the imposition of the tax upon the subjects specified in the act fixing its

total sum."
In deciding what taxes were intended to be thus directly laid, the courts

have proceeded on the principle that they mu.st be such as being so laid,

would not result in gross inequality and injustice. The opinion expressed

in the text, "that the direct taxes contemplated by the Constitution were

only two, viz., a capitation, or poll tax, and a tax on land," is favored in

the decision above cited ; though the intimation is there made, that "per-

haps taxes on personal property by general valuation and assessment of the

various descriptions possessed within the several states" are also to be in-

cluded. In Scholey v. Rew, 18 Wall. 331, 347 (1874), the court refused to

absolutely decide the latter point. But in the later case ofSpringer v. U. S.,

102 U. S.586, 602 (1880) the court says: "Our cx)nclusions are, that dired

taxes, within the meaning of the Constitution, are only ciipitation taxes, as

expressed in that instrument, and taxes on real estate." These taxes, then,

are the only ones to be laid by the rule of apportionment.
From the foregoing it would follow that a tax on carriages is indirect, and

is properly laid by the rule of uniformity.
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Conrt, it was decided, that the tax on carriages was not a direct

tax, within the letter or meaning of tlie Constitution, and was

therefore constitutionally laid-

The question was deemed of very great imf>ortance, and was

elaborately argued- It was held, that a general power was given

to Congress to lay and collect taxes of every kind or nature, with-

out any restraint They had plenary power over every species of

taxable property, except exports. But there were two rules pre-

scribed for their government: the rule of uniformity, and the

rule of apportionment- Three kinds of taxes, viz. duties, im-

posts, and excises, were to be laid by the first rule; and capitation,

and other direct taxes, by the second rule. If there were any

other 8p>ecies of taxes, as the court seemed to suppose there might

be, that were not direct, and not included within the words

duties, imposts, or excises, they were to be laid by the rule of uni-

formity or not, as Congress should think proper and reasonable.

The Constitution contemplated no taxes as direct taxes, but

sach as Congress could lay in proportion to the census; and the

rule of apportionment could not reasonably apply to a tax on

carriages, nor could the tax. on carriages be laid by that rule,

without very great inequality and injnstice. If two states, equal

in census, were each to pay 8000 dollars, by a tax on

carriages, * and in one state there were 100 carriages, [
* 256]

and in another 1000, the tax on each carriage would bo

ten times as much in one state as in the other. "While A, in the

one state, would pay for his carriage eight dollars, B, in the

other state, would pay for his carriage eighty dollars. In this way,

it was shown by the conrt that the notion that a tax on car-

1

riages was a direct tax, within the purview of the Constitution,

1 and to be apportioned according to the census would lead to the

' grossest abuse and oppression. This argument was conclusive

against the construction set up, and the tax on carriages was
considered as included within the power to lay duties: and the

better opinion seemed to be, that the direct taxes contemplated

by the Constitution, were only two, viz. a capitation, or poll-tax,

and a tax on land. The court concluded, that the tax on carriages

was an indirect tax on expense or consumption, and, therefore,

properly laid, pursuant to the rule of uniformity.

In Loughborough v. Blake (a), the power of taxation was again

(a) 5 Wkealon, 317.
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brought under judicial discussion. The question was immediately

of a local nature, and it was, whether Congress had the right to

impose a direct tax upon the unrepresented District of Columbia;

but there were principles involved in the decision, which had an

extensive and important relation to the whole United States.

It was declared, that the power to tax extended equally to all

places over which the government extended. It extended as well

to the District of Columbia, and to the territories which were not

represented in Congress, as to the rest of the United States.

Though duties were to be uniform, and taxes were to be appor-

tioned according to numbers, the power was co-extensive with the

empire. The inhabitants of the territories of Michigan, and of

Florida and Arkansas, for instance, as well as the District of

Columbia, though without any representation in Con-

[ * 257 ] gress, were subject to the *full operation of the power

of taxation, equally as the people of New York or Massa-

chusetts. But the court 'held, that Congress are not bound,

though they may, in their discretion, extend a direct tax to the

territories as well as to the states. A direct tax, if laid at all,

must be laid on every state conformably to the census, and there-

fore Congress has no power to exempt any state from its due share

of the burthen. But ft was understood that Congress were under

no necessity of extending a tax to the unrepresented District of

Columbia, and to the territories; though, if they be taxed, than

the Constitution gives the rule of assessment. This construction

was admitted to be most convenient, for the expense of assessing

and collecting a tax in a territory, as the North West Territory,

for instance, might exceed the amount of the tax. Here was an

anomalous case in our government, in which representation and

taxation are not inseparable, though the principle that the power

of taxation could not rightfully exist without representation, was

a fundamental ground of our revolution. The court did not con-

sider a departure from a general principle, in this case, to be

very material or important, because the case was that of territories

which were in a state of infancy, advancing to manhood, and

looking forward to complete equality, as soon as that state of

manhood should be attained. It was the case also of the District

of Columbia, which had voluntarily relinquished the right of rep-

resentation, and adopted the whole body of Congress for its legiti-

mate government.
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Right of Domain as to Indian Lands.— (4.) Congress have

the exclusive right of pre-emption to all Indian lands lying -svithia

the territories of the United States. This was so decided in the

case of Johnson v. Mcintosh (a). Upon the doctrine of the court

in that case, and in that of Fletcher v. Peck (6), the United States

own the soil, as well as the jurisdiction, of the immense tracts of

unpatented lands included within their territories, and

of * all the productive funds which those lands may [ * 258 ]

hereafter create. The title is in the United States, by

the treaty of peace with Great Britain, and by subsequent ces-

sions from France and Spain, and by cessions from theindividual

states; and the Indians have only a right of occupancy, and the

United States possess the legal title, subject to that occupancy,

and with an absolute and exclusive right to extinguish the Indian

title of occupancy either by conquest or purchase. The title of

the European nations, and which passed to the United States, to

this immense territorial empire, was founded on discovery, and

conquest; and, by the European customary law of nations, prior

discovery gave this title to the soil, subject to the possessory right

of the natives, and which occupancy was all the right that Euro-

pean conquerors and discoverers, and which the United States,

as succeeding to their title, would admit to reside in the native

Indians. The principle is, that the Indians are to be considered

merely as occupants, to be protected while in peace in the pos-

• session of their lands, but to be deemed incapable of transferring

the absolute title to any other than the sovereign of the country'.

The constitution (c) gave to Congress the power to dispose of, and
to make all needful rules and regulations respecting the territory,

or other property belonging to the United States, and to admit

new states into the Union. Since the Constitution was formed,

the value and efficacy of this power have been magnified to an

incalculable extent, by the purchase of Louisiana and Florida ;

'^

and, under the doctrine contained in the cases I have referred to,

Congress have a large and magnificent portion of territory under
their absolute control and disposal. This immense property has
become national and productive stock, and Congress, in the ad-

{a) 8 ]Vheaton, 543. (J) 6 Cranch, 142, 143.
[e] Art. 4, sec. 3, n. 1, 2.
' Louisiana was purchased from France in 1803; Flori'la. from Spain in

1819, Alaska, from Rasjia in 1867. In 1843 an immense extent of territory
was acquired from Mexico.
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ministration of this stock, have erpcted temporary governments

under the provisions of the ordinance of the Congress under the

confederation; and they have appointed the officers to each ter-

ritory, and allowed delegates in Congress to bo chosen

[ * 259] by the *inhabitants every second ^^ear, and with a right

to debate, but not to vote, in the House of Representa-

tives (a).

The unpatented lands belonging to the United States, within

the states of Ohio, Indiana, Illinois, Michigan, and the territory

of Wisconsin, arose from cessions from ihe states of Virginia,

Massachusetts, Connecticut, and New York, before the adoption

of the present Constitution of the United States (6). North Car

olina. South Carolina, and Georgia, made similar cessions of their

unpatented lands, and which now compose the states of Tennes-

see, Alabama, and Mississippi. The lands so ceded, were in-

tended to be, and were considered, as constituting a common

fund, for the benefit of tho Union ; and when, the states in which

the lands are now situated were admitted into the Union, the pro-

prietary right of the United States to those unimproved and un-

sold lands was recognized. Those lands belong to the United

States, as part of their public domain, subject to the Indian right

and title of occupancy, in all cases in which the same has not

been lawfully extinguished. It is not to be concealed, however,

(n) Ordinance of Congress of 13th .Tuly, 1787. Acts of Congress of August

7th, 1789; Jamiary Uth, 1805; March M, 1817; February \6th, 1819; April 24th.

1820; March 30//t, 1822. The acquisition of the foreign territories of Lonis-

iana and Florida by the United States, by purchase, was to be supported only

by a very liberal and latitudinary construction ofthe incidental powers of the

government under the Constitution. The objections to such a construction

which were urged at the time, are stated in 3 Siory^s Comm. 156—IfJl. But

the constitutionality of the acquisition of foreign territory is vindicated, es-

tablished and settled by the Supreme Court, as one necessarily flowing from

the power of the Union to make treaties. American Ins. Co. v. Canter, 1

Pelcr's U. S. Rep. 511.

(h) That of New York was made March 1st, 1781. under the authority of

the act of the legislature of that state of the 19th February, 1780. That of

Virginia was made March 1st, 1784, under the authority of an act of tlie

20th October, 178.3. That of Massachusetts on the 19th of April, 178.'), under

the authority of the acts of that state of 13th November, 1784, and 17th

March, 1785; and that of Connecticut on the 14th September, 178(5, under

the authority of an act of that state of M.ay. 178G. That of South Carolina

in August, 1787. The title to the lands belonging to the United States wed

of the Mississippi, is supported by treaties made with Great Britain in 178.3,

1818, 1827, and with France in 1803, and with Spain in 1820. and with Mex-

ico in 1831. Vide Ellioit^s American Diplomatic Code, Washington, 18;M. 2

vol.s., which is a most valuable compilation of all the treaties down to that

date, in which the United States have any interest.
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that the title of the United States to the unappropriated lands,

lying within the limits of the separate states, has been seriously

questioned by some of them, as by iVIississippi, Illinois, and In-

diana. The latter state, in January, 1829, advanced a claim to

the exclusive right to the soil and eminent domain of all the un-

appropriated lands within her acknowledged boundaries ; and in

1830 Mississippi put forth a similar claim. -But the cessions of

the territorial claims of the separate states to the western coun-

try, were called for by the resolutions of Congress of the 6th of

September and 10th of October, 1780, and were made upon the

basis that they were to be " disposed of for the common benefit

of the United States " (a). It was stipulated by Congress in the

last resolution, that the lands to be ceded should be disposed of

for the common benefit of the United States ; be settled and

formed into distinct republican states, with a suitable extent of

territory ; become members of the American Union, and have the

same rights of sovereignty, freedom, and independence,

as the other states. It was likewise provided by * the T * 260 1

ordinance of July 13th, 1787, /or the goverjiment of the

territory of tlie United States north-west of the river Ohio, that

the legislators of the districts or new states to be erected therein,

should "never interfere with the primary disposal of the soil by

the United States, in Congress assembled, nor with any regula-

tions Congress may find necessary for securing the title in such

1 soil to the bona fide purchaser " (6).

j

Effect of Public Records.— (5.) By the Constitution of the

I
United States, Congress were, by general laws, to pre'-cribe the

j
manner in which the public acts, records, and judical proceedings

i of ever}' state, should be proved, and the effect thereof in every

rther state. In pursuance of this p)ower, Congress, by the act of

May 26, 1790, provided the mode by which records and judicial

proceedings should be ruthenticated, and then declared, that they

should have such faith and credit given to them in every court

[a] Journals of the Confed. Congress, vol. vi. p. 123, 147. Ihid. vol. viii.

pp. 2.^6. 259. ihid. vol. "ix. p. 47. Ihid. vol. x. p. 92. Ibid. vol. xi. p. 160
Ibid. vol. xii. p. 92.

[h] For disposing of the lands of the United States, nnmerous land oflSces

have Ijeen established by acts of Contrress in the states of Ohio, Indiana, Illi-

nois, Mi.ssouri, I^ouisiana, Mi.ssissippi. Alabama. Michigan and Arkansas,
and in the territories of Wiscon.sin. Iowa and Florida. See Gorrfon'.s Digest

\of the Lavs of ike United States. 1837, p. 321—389. in which all the statute
(provisions relative to the disposition of the public domain of the United
' States, are collected, and clearly and neatly arranged and digested.
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within the United States, as they had by law or usage in the

courts of the state from whence the records were taken. Under

this act it was decided, in the case of Mills v. Duryee (a), that

if a judgment, duly authenticated, had, in the state court from

whence it was taken, the faith and credit of the highest nature,

viz. record evidence, it must have the same faith and credit in

every other court. It was declaring the effect of the record, to

declare the faith and credit that were to be given to it. The

Constitution intended something more than to make the judg-

ments of state courts prima facie evidence only. It contem-

plated a power in Congress to give a conclusive effect to such

judgments. A judgment is, therefore, conclusive in every other

state, if a court of the particular state where it was rendered

would hold it conclusive. Nil debet is not a good plea in a suit

on a judgment in another state, because not a good plea in such

state. Nul tiel record is the proper plea in such a case. The

Hame decision was followed in Hampton \. SPConnell (6),

[ * 261 ] and the doctrine contained * in it may now be considered

as the settled law of the land. It is not, however, to

be understood, that nul tiel record is, in all cases, the necessary

plea; but any special plea may be pleaded which would be good

to avoid the judgment in the state where it was pronounced (c).

And in Mayhew v. Thatcher (d), the court would seem to imply

(n) 7 Cranch, 481.

(6) 3 Wheaton, 234; and in Wernwag v. Pawling, 5 Gill & Johnson, 500.

(c) Shtunway v. Stillman, 4 Cowen^s Rep. 292.

(d) 6 Wheaton, 129.—In Thurber v. Blackbourne, 1 N. H. Sep. 242, it was
held, that nil debet was a good plea to debt on a judgment of another state,

when it did not appear by the record that the defendant had notice of the

suit. And in Cunningham v. Buckingham, 1 Hammond^h Ohio Rep. 264;

Holt V. Alloway, 2 Blackf. Ind. Rep. 108, and Hoxie v. "Wright, 2 Vermmit

Rep. 263, the judgment of another state, regularly obtained, when the de-

fendant had been served with process, or had otherwise appearctl, was held

to be conclusive evidence of the debt. But the defendant must have had due

notice to appear, and be subject to the jurisdiction of the court, or if a for-

eigner or non-resident, he must have actually appeared to the suit, or the

judgment of another state will not be deemed of any validity. This is a

plain principle of justice, which pervades the jurisprudence of this and ot

all other countries. Killburn v. Woodworth, 5 Johns. Rep. 37. Aldrich v.

Kinney, 4 Conn. Rep. 380. Bissell v. Briggs, 9 Mass. Rep. 462. Fisher o.

Lane, 3 Wils. Rep. 197. Buchanan v. Rucker, 9 East's Rep. 192. Douglas v.

Forrest, 4 Ring. Rep. 686. 702. Becquetw. M'Carthy, 2 Bamw. <&Adolph. 951.

Pawling V. Bird, 13 Johns. Rep. 192. Earthman v. Jones, 2 Yerger^i^ Tenn.

Rep. 484. Miller v. Miller, 1 Bailey's S. C. Rep. 242. Benton v. *Bur«;<>t, 10

Serg. & Rawle, 240. Rogers v. Coleman, Hardin's Rep. 413. Borden r. Fitch,

15 Johns. Rep. 121. Hall v. Williams, 6 Pick. Rep. 232. Bates v. IXlavan.

5 Paige, 305. Bradshaw v. Heath, 13 Wendell, 407. See also infra, vol. ii.

120. The doctrine in Mills v. Duryee is to be taken with the qualification,
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that a judgment in one state, founded on an attachment i:i rem,

would not be conclusive evidence of the debt in other

states, if the defendant * had not personal notice of the [ *262 ]

suit, so as to have enabled him to defend it.*

that in ail instances the juristliction of the court rendering the judgment

may be inquired into, and the plea of nil debet will allow the defendant to

show that the court had no jurisdiction over his person. It is only when
the jurisdiction of the court in another state is not impeached, either as to

the subject matter or the person, that the record of the judgment is entitled

to full faith and credit; and if the suit in another state was commenced by

the attachment of property, tiie defendant may plead in bar that no process

was served on him, and that he never appeared, either in person or by at-

torney. Starbuck r. Murray, 5 Wendell's Eep. 148. Shumway v. Stillman,

6 WendelV» Rep. 447. Wilson r. Niles, 2 HalVs N. Y. Bcp. 358. Stortja

Comm. on the Conflict of Laivs, 509. The process by attachment of property

of, and of debts due to non-residents, or of persons absent from the jurisdic-

tion, will subject the property attachetl to execution upon the judgment or

decree founded on the process: but it is considered as a mere proceeding «»

rem, and not personally binding, or having any extra-territorial force or obli-

gation. S/oj-.v's Comm. on the Conflict of Law^. 458—163. Ihid. 508. Chew r.

Randolph, Walker's Miss. R. 1. Overstreet c. Shannon. 1 Mis.-wuri Rep. 529.

A special plea in bar of a suit on a judgment in another state, to be valid,

must deny, by positive averments, every lact which would go to show that

the court in another state had jurisdiction of the person, or of the subject

matter. Harrod r. Barretto, 1 Hall's X. Y. Eep. Inn.
*' When, in attempted compliance with the above-mentioned constitutional

and legislative provisions, judgment obtained in one state is put in suit in
another state, defence may be made on the ground

—

1. Tltat tlwre is no record siich as the one alleged.—In this case, the ob-
jection is well taken, if there be no record, or if it be not duly authenticated
and produced, or if upon production it prove to be erroneously described in

the declaration. For example, a variance in i-espect t > dates, amounts, or
parities will entitle the defendant to judgment. Richter v. Cummings, 60
Penna. St. 441, 443 (1869).

2. TViat the record and the proceedings to trAicA it belongs are not stieh as the

law invoked describes.—Here the objection is not, as alx>ve, to the technicali-

ties of the suit in hand; nor, as it originally might have been, to the merits
of the former suit; but to the nature or manner thereof. When the Consti-
tution gave to Congress, and Congress exercised the power, of declaring what
effect onestate should allow to another's "records and judicial proceedings,"
this de'^ription was not n.sed in its broadest sense. What, then, were the
"records and judicial proceedings" in view? Authority is equivocal as to
what they are, and conflicting as to what they are not.

In the discussion, the wording of the law is, of course, important. The
eonstitutional provision is:

—"Full faith and credit shall be given in each
State to the public acts, records, and judicial proceedings of every other
State. And the Congress may by general laws prescribe the manner in which
such acts, records and proceedings shall be proved, and the effect thereof."
The legislative provision is:

—"The records and judicial proceedings of the
courts of any State or Territory, or of any such country [viz., country su^
jcct to the jurisdiction of the United States], shall be proved or admitted in
any other court within the United States, by the attestation of the clerk,
and the seal of the court annexed, if there be a seal, together with a certi-
ficate of the judge, chief justice, or ]»residing magistrate, that the said at-
testation is in due form. And the said records and judicial proceedings, so
authenticated, shall have such faith and credit given to them in every court
within the United States as they have by law or usage in the courts of the

18 VOL. I, KENT. 273
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Power of Congress over the Militia.— (G.) Congress have

authority to provide for calliug forth the militia to execute the

laws of the Union, suppress insurrections, and repel invasions;

and to provide for organizing, arming, and disciplining the mili-

tia, and for governing such part of them as may be employed in

the service of the United States; reserving to the states, respect-

State from which they are taken." Act of May 26, 1790, c. 11, 1 Stat, at

L. 122. as amended bv Rev. Stat. | 905.

The limitation likely to first suggest itself as proper to be placed upon the
generality of these pro%'isions is, that they can have no application to

criminal cau.ses. Such judgments only, it was in one case argued, were in-

tended to be given general authenticity, as, being rendered in a court of one
state, could be executed by that of another, which is not the case with
criminal prosecutions. On this ground, the court decided that a record cf
conviction is not to be received beyond the state where the conviction oc-

curred in order to render the person convicted incompetent to testify.

Comm. V. Green, 17 Mass. 515, 546 (1822). Some years afterwards it was
held in the same state, that a record of conviction in another state was
clearly admissible to rfect the witness' credibility. Comm. v. Knapp, 9
Pick. 496, 512 (1830). In a later ca.se, however, the court, rejecting this

position as untenable, accepted in full the doctrine, that records and pro-

ceedings in criminal matters are capable of the authentication and entitled

to the credit prescribed, and are admissible generally to disqualify a convict

from acting as a witness. Chase r. Blodgett, 10 N. If. 22 (1838).

The mention, in the Constitution, of "i-ecords," and, conjointly, of '"judi-

cial proceedings," has been thought to imply a court of record and a pro-

cedure according to the course of the common law. Thurber v. Blackbourne,

I N. H. 242, 245 (1818). Meeting neither requirement, the courts of jus-

tices of the peace have been- considered not of the kind in view. Snvder r.

Wise, 10 Penna. St. 157, 158 (1848). But they are said to be of such class

where they keep records pursuant to statutory direction. Bissel i'. Edwards,
5 Day, 3G;5. 3G6 (1812). And their judgments are said to be in any case, if

tully proved, entitled to general foitli and credit, by virtue of the Cou.stitu-

tion, even where, for the reasons next noted, not within the act. Kean r.

Kice, 12 S. & R. 203, 2;,8 (1824); Thomas r. Robinson, 3 Wend. 267, 269

(1829); Silver Lake Bank v. Harding, 5 Ohio, 545, 546 (1832); Pelton r.

Platner, 13 id. 209, 216, 217 (1844); Gay v. Lloyd, 1 Iowa, 78, 84 (1847);

Draggoo r. Graham, 9 Ind. 212, 214 (1857); Aulit v. Zehering, 38 id. 429.

432 (1871).

Again: the provisions of the act relative to authentication has been thought
I I contemplate a court having a clerk, probably a seal, and a presiding mag-
istrate. Taylor v. Barron, 30 N. H. 78, 97 (1855). And this consideration,

in connection with the preceding one, has been made the ground of decision

that courts of justices of the peace are not of the kind in contemplation.

Keen y. Rice, mwrx. 208; Warren v. Flagg, 2 Pick. 448. 450 (1825); Robin-

son V. Prescott,"4 N. H. 450, 454 (1828); Mahurin v. Bickford, 6 id. 567.

570 (1834); Snyder v. Wise, supra, 159; dis.senting opinion of Baldwin, J., in

Bissel V. Edwards, supra, 367. The reasoning on which the latter case is

decided admits the neces.sity of a clerk and a presiding magistrate, but

a-sserts that, in his own court, a justice of the peace maj' act as both. To

.s;ime effect see Starkweather v. Ix)omis, 2 Vt. 573, 575 (1830); Blodget r.

Jordan, 6 id. 580, 585 (1834); Brown v. Edson. 23 id. 4.35, 448 (1851).

Lastly: according to considerations directed less to the expression and

more to the purpose of the law, the courts in (juestion have been thought to

be courts of general jurisdiction at law or in crjuity, while proceeding as is

common with such courts. This description is intended to exclude courts
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ively, the appointment of the officers, and the authority of train-

ing the militia, according to the discipline prescribed by Con-

gress. The President of the United States is to be the com-

mander of the militia, when called into actual service. The act

of 28th of February, 1795, authorized the President, in case of

invasion, or of imminent danger of it, to call forth such number

of militia most conyenient to the scene of action as he might

judge necessary. The militia so called out are made subject to

the rules of war; and the law imposes a fine upon every delin-

quent, to be adjudged by a court martial composed of militia

oflElcers only. These militia court martials are to be held and

conducted in the manner prescribed by the articles of war; and

the act of 18th of April, 1814, prescribes the manner of holding

them.

of mere manicipal institution, whose jurisdiction is of only local recognition,

together with procedure which is likewise exceptional. Warren t. Flagg,
supra, 450. But the limitation thus expressed has been avoided in practice

by the admission of evidence, where the fact is not apparent from the
character of the court, that its action was within the scope of its lawful
powers.
Amid the conflict of opinion which pervades the subject, there Is common

assent to the requirement, that the court whose records and judicial pro-

ceedings are to receive general faith and credit throughout the United States
must iu no way have transcended its authority as to procedure, cause, or parties.

Otherwise, its proceedings, being void, are not judicial proceetlings, and its

record is but a memorial of extra-judicial acts.

On this point an important distinction is taken. Where the court is one
of general jurisdiction, its authority to entertain matters coramonly falling

under such jurisdiction, and its conformity to the procedure appropriate
thereto, will be presumed. Wheeler v. Ravmond, 8 Cowen, 311, 314 (182^1;
BaflFum v. Stimson, 5 Allen, 591, 593 (1863); Harvey v. Tyler, 2 Wall. 328,
341 (1864); Knapp v. Abell, 10 Allen, 485, 489 (1865); Jarvis r. Robinson,
21 Wise. 523, 525 (1867;; Miller v. U. S., 11 Wall. 268, 299 (1870); Cone v.

Hooper, 18 Minn. 531, 535 (1872). But where the court is one of limited
jurisdiction, or where its procedure in the case was statutory, it must be
shown to have acted within the one, or conformably to the other, as the case
may be. Thomas v. Robinson, supra, 263; Wyatt's Admr. v. Rambo, 29 Ala,
510, 521 (1857); Comm. v. Blood, 97 Mass. 538, 540 (1867^; Folger p. Colum-
bian Ins. Co., 99 id. 267, 2T3 fl868); Gilpin v. Page, 18 Wall. 350, 366
(1873).

. There is one important case, indeed, in which not even legislative enact-
ment will be admitted to have given the court jurisrliction; namely, where
judgment in personam is rendered against a defendant who has neither been
served with process nor appeared to the suit. It is not in the nature ofjudi-
cial proceedings that they should be so conducted; and proceedings which in
fact are so conducted cannot be made judicial within the meaning of the
law. Where, therefore, without service or appearance, a court proceeds to
judgment, general faith and credit will not be given to its adjudication.
The question, of how such failure to obtain jurisdiction of the person of a

defendant should be evidenced in order to protect hiin. has given ri.se to
much difference of opinion, and to many fine distinctions. If the record
affirmatively shows that the defendant had no notice, it will not be avail-
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During the act of 1812, the authority of tho President of the

United States over the militia became a subject of doubt and diffi-

culty, and of a collision of opinion between the general govern-

ment and the governments of some of the states. It was the

opinion of the government of Connecticut, that the militia could

not be called out, upon the requisition of the general government,

except in a case declared, and founded apon the existence of one

of the specified exigencies; that, when called out, they could not

be taken from under the command of the officers duly appointed

by the states, or placed under the immediate command of an

officer of the army of the United States. Nor could the United States

lawfully detach a portion of the privates from the body

[
* 263 ] of the company to which they belonged, and which *waa

organized with proper officers. This would, in the

opinion of the government of Connecticut, impair and eventually

able against him. Thompson v. Emmert, 4 McLean, 06. 97 (1846"); D'Arcy t>.

Ketchum, 11 How. 165, 174 (1850); Wilcox v. Kassick, 2 Mich. 165. 177

(1851). If it merely fails to show notice, this will be presnmeci in case of

superior courts of general jurisdiction, Wilcox i'. Kassick, aupra, 177; Horton t».

Critchfield. 18 111. 133, 136 (1856); Dunbar v. Hallowell, 34 id. 168, 169

(1864); but not in case of other courts, the presumption being to the contrary

until overcome by proof. Warren ?;.' McCarthy, 25 id. 95, 103 (1860). If,

on the other hand, the record falsely recites notice, the recital is, by some
authorities, held conclusive. Fields. Gibbs, 1 Pet. C. C. 155, 156 (1815);

Lincoln v. Tower, 2 McLean, 473, 486 (1841); Pritchettr. Clarke, 4 Har. 280,

281 (1844); Wilson v. Jackson, 10 Mo. .329, 333 (1847); Wilcox v. Kassick,

supra, 177; Westcott v. Brown, 13 Ind. 83. 85 (1859). By other authorities,

however, such recitals have been held to be disputable. Starbuck v. Murray,

5 Wend. 148, .158 (1830); Bimeler v. Dawson, 5 Scam. (111.) 536. 542 (1843);

Noyesv. Butter, 6 Barb. 613, 615 (1849); Norwoods. Cobb, 15 Texas, 500,

504 (1855); s. c. 24 id. 551, 553 (1859); Carlet<m r. 'Bickford, 13 Gray, 591,

593 (1859); Coit v. Haven, 30 Conn. 190, 198 (1861); Christmas v. Kus.sell, 5

Wall. 290, 305 (1866); Pollard D. Baldwin, 22 Iowa, 328. 332(1867); Folgerc,

Columbian Ins. Co., 99 Ma,ss. 267, 273 (1868); Kerr v. Kerr, 41 N. Y. 272,

275 (1869); HofTman v. Hoffman, 46 N. Y. 30, 33 (1871); Marx v. Fore, 51

Mo. 69, 74 (1872); Thompson v. Whitman, 18 Wall. 457, 469 (1873);

Knowles?;. Gas Light Co., 2 Dill. 421, 425 (1S72), as reversed in 19 Wall.

68, 61 (1873); Lowe v. Lowe, 40 Iowa 220, 223 (1875); Kingsbury v. Ynie-

stra, 59 Ala. 320, 321 (1877); Guthrie v. Lowrv, 84 Penna. St. 533, 537

(1877); Bowler »>. Hust<)n, 30 Grat. 266, 284 (1878); Webster i'. Hunter, 50

Iowa, 215, 217 (1878); Chnnn v. Gray, 51 Texas, 112, 114 (1879); Napton v.

Leaton, 71 Mo. 358, 366 (1879); Graham v. Spencer, 14 Fed. Kep. 603, 605,

607 (1882); Meyerr. Hartman, 14 Mo. App. 130, 1.32 (1883); Kedus ». Bur-

nett, 59 Texa.s, 576, 581 (1883); Mitchell v. Ferris, 5 Del. 34, 41 (18H4).

3. That the demand in litigaiion has been discharged.—In this csi.se, the ob-

jection goes to the cause of action; being, not indeed that such cause never

existed, but that it does not continue to exist. The defendant may, for ex-

ample, avail himself of "a release, payment, or presumption of payment,

from lapse of time, whether such presumption be raised by the common law

prescription, or by statute of limitation." M'Elmoyle v. Cohen. 13 Pet.

813, 32G (1839).
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destroy the state militia. TVhen the militia are dnly called into

the service of the United States, they must be called as militia

fnrnished with proper officers by the state.

Similar difficulties arose between the government of the United

States and the State of Massachusetts, on the power of the national

govemmr'nt over the militia. Both those states refnsed to furn-

ish detachments of militia for the maritime frontier, on an exposi-

tion of the Constitution, which they deemed sound and just.

In CoDnecticut the claim of the governor to judge whether the

exigency existed, authorizing a call of the militia of that state, or

any portion of it, into the service of the Union, and the claim on

the part of that Ktate to retain the command of the militia, whea
duly ordered out, as against any subordinate officer of the army

of the United States, were submitted to, and received the strong

and decided sanction, not only of the governor and council of that

state, but of the legislature itself (a). In Massachusetts, the

governor consulted the judges of the Supreme Judicial Court, as to

the true construction of the Constitution on these very interesting

points. The Judges of the Supreme Court, who were consulted,

were of the opinion, that it belonged to the governors of the sev-

eral states to determine when any of the exigencies contemplated

by the Constitution of the United States existed, so as

to require them to place the militia, or any part * of it [ * 264 ]

in the service of the Union, and under the command of

the President. It was observed, that the Constitution of the

United States did not give that right, by any express term to the

President or Congress, and that the power to determine when
the exigency existed, was not prohibited to the states, andthatit

was, therefore, as of course, reserved to the states. A different

construction would place all the militia in effect at the will of

Congress, and produce a military consolidation of these states.

The act of 28th of February, 1795, vestetl in the President the

power of calling forth the militia when any one of the exigencies

existed, and if to that be superadded the power of determining

{a) See Official DocumenU ofthe State of Connecticut, August,\%\2. The jeal-
ousy of the exercise of any power (other than that of local governments)
over the militia, was very strongly manifested by the legislature and people
of Connecticut, as early as 1693, when they fearlessly and successfully resisted
the claim of Governor Fletcher, of New York, resting on a commission for that
purpose from the king, to the exclusive command of the militia of Connecti-
cut. 1 TntmbuWs Hist. 410—414.
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when the casus foederis occurred, the militia would ia fact be

under the President's control.

As to the question how the militia were to be commanded,

when duly called out, the judges were of opinion, that the Presi-

dent alone, of all the officers acting under the United States, was

aiithorized to command them, and that he must command them as

they were organized, under officers appointed by the states. The

militia could not be placed under the command of any officer not of

the militia, except that officer be the President of the United States.

But the judges did not determine how the militia were to be

commanded, in case of the absence of the President, and of a

union of militia with troops of the United States; and whether

they were to act under their separate officers and in concert as

allied forces, or whether the officer present who was highest in

rank, be he of the militia or of the federal troops, was to com-

mand the whole, was a difficult and perplexing question, which

the judges did not undertake to decide (a).

The President of the United States declared, that these

constructions of the constitutional powers of the general

government over the militia were novel and unfortunate,

[
* 265 ] * and he was evidently and decidedly of a different

opinion. He observed, in his message to Congress on

the 4th November, 1812, that if the authority of the United States

to call into service and to command the militia, could be thus

frustrated, we were not one nation, for the purpose most of alJ

requiring it. These embarrassing questions, and the high au-

thority by which each side of the argument was supported, re-

mained unsettled by the proper and final decision of the tribunal

that is competent to put them to rest, until the case of Martin

v, Mott (b), in 1827. In that case it was decided and settled by

the Supreme Court of the United States that it belonged exclu-

sively to the President to judge when the exigency arises, in

which be bad authority under the Constitution to call forth the

militia, and that his decision was conclusive upon all other

persons.

The case of Houston v. Moore (c) settled some important ques-

tions arising upon the national authority over the militia. The

(a) 8 Mass. Rep. 554.

(h) 12 Wheaton, 19.

(c) 5 Wlicaton, 1.
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acts of Congress already referred to, and the act of 8th March,

1792, for establishing a uniform militia, were considered'as cov-

pring the whole ground of congressional legislation over the sub-

ject. The manner in which the militia were to be organized,

armed, disciplined, and governed, was fully prescribed; provision

was made for drafting, detaching, and calling forth the state quotas,

when requested by the President. His orders were to be given

to the chief executive magistrate, or to any militia officer he might

think proper. Neglect or refusal to obey his orders was declared

to be a public offence, and subjected the offender to trial and

punishment, to be adjudged by a court martial, and the mode of

proceeding was perspicuously detailed.

The question before the Supreme Court of the United States

was, whether it was competent for a court martial, deriving its

jurisdiction under state authority, to try and punish militia men,

drafted, detached, and called forth by the President

*into the service of the United States, and who had re- [
* 266 ]

fused or neglected to obey the call. The court decided, that

the militia, when called into the service of the United States, were

not to be considered as being in that service, or in the character of

national militia, until they were mustered at the place of rendez-

vous, and that until then, the state retained a right, concurrent

with the government of the United States, to punish their delin-

quency. But after the militia had been called forth, and had

entered into the service of the United States, their character

changed from state to national militia, and the authority of the

general government over such detachments was exclusive. Actual

service was considered by Congress as the criterion of national

militia, and the place of rendezvous was the terminus a quo the

service, the pay, and subjection to the articles of war were to com-

mence. And if the militia, when called into the service of the

United States, refuse to obey the order, they remain within the

military jurisdiction of the state, and it is competent for the state

to provide for trying and punishing them by a state court mar-

tial, to the extent and in the manner prescribed by the act of Con-

gress. The act of Pennsylvania of 1814, provided for punishing,

by a state court martial, delinquent militia men, who were called

into the service of the United States, and neglected or refused to

serve; and they were to be punished by the infliction of the pen-

alties prescribed by the act of Congress, and such an act was held
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not to be repugnant to the Constitution and laws of the United

States. It was the lawful exercise of concurrent power, and couid

be concurrently exercised by the national and state courts mar-

tial, as it was authorized by the laws of the state, and not pro-

hibited by those of the United States. It would remain to be so

exercised, until Congress should vest the power exclusively else-

where, or imtil the states should divest their courts martial of

such a jurisdiction. This was the decision, in the first instance

of the Supreme Court of Pennsylvania (a); and it was afiSrmed,

on appeal, by the majority of the Supi'eme Court of the United

States.

Powers of Congress as to Internal Improvements.

—

(7.)

The authority of Congress to appropriate public moneys for in-

ternal improvements, has been much discussed on public occasions,

and between the legislative and executive branches of the govern-

ment; but the point has never been brought under judicial con-

sideration.

It has been contended, that, under the power to establish post

offices and post roads, and to raise moneys to provide for the

general welfare, and as incident thereto. Congress have the power

to set apart funds for internal improvements in the states, with

their assent, by means of roads and canals. Such a power has

been exercised to a certain extent. It has been the constant

practice to allow to the new states a certain proportion of the

proceeds arising from the sale of public lands, to bo laid out in

the construction of roads and canals within those states, or lead-

ing thereto. In 1806, Congress authorized a road to be opened

from Nashville, in Tennessee, to Natchez; and, in 1809, they au-

thorized the canal of Carondelet, leading from lake Ponchartrain,

to be extended t5 the river Mississippi. The Cumberland road

was constructed under the act of March 29th, 1806, and this road

had been made under a covenant with the state of Ohio, by the

act of April 30, 1802, that a portion of the proceeds of lands lying

within that state, should be applied to the opening of the roads

leading to that state, with the consent of the states through which

the road might pass. But the expenditures on that road far ex-

ceeded the proceeds of sales of public lands in Ohio, and, in 1817,

the President of the United States objected to a bill, on the ground

that the Constitution did not extend to making roads and canals,

(o) Moore v. Houston, 3 Serg. <& Eawle, 169.
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and improving water-courses, through the different states; nor

could the assent of those states confer the power. Afterwards, in

1822, the President objected to a bill appropriating money for

repairing Cumberland road, and establishing gates and tolls on it.

On these, and other occasions, there has been a great

I

* and decided difference of opinion between Congress [ * 268 ]

1 and the President on the constitutional question. Presi-

j
dent Jefferson, in his message of December 2d, 1806, and Presi-

dent Madison, in his message of December 3d, 1816, equally

denied any such power in Congress. On the other hand, it ap-

pears that Congress claim the power to lay out, construct, and

improve post roads, with the assent of the states through which

they pass. They also claim the power to open, construct, and

improve military roads on the like terms, and the right to cut

canals through the several states, with their assent, for promoting

and securing internal commerce, and for the more safe and eco-

nomical transportation of military stores in time of war; and

leaving, in all these cases, the jurisdictional right over the soil in

[ the respective states (a).

In the inaugural address of President Adams, on the 4th of

March, 1825, he alluded to this question, and his opinion seemed

to be in favour of the constitutional right, and of the policy and

wisdom of the liberal application of the national resources to the

internal improvement of the country. He intimated, that s{)ec-

ulative scruples on this subject would probably be solved by the

' practical blessings resulting from the application of the power,

and the extent and limitations of the general government, in re-

lation to this important interest, settled and acknowledged to the
' satisfaction of all. This declaration may be considered as with-

drawing the influence of the official authority of the President,

from the side on which it has hitherto pressed, and adding it to
d _^______

n') In the case of Dickey r. Tampike Road Co., 7 Dana R. 113, the Ken-
ky court of appeals decided, that the power given to Congress by the con-

.-tiiution to establish poM road.% enabled them to make, repair, keep open ami
improve post roads when they should deem the exercise of the power expe-
dient. But in the exercise of the right oi eminent domain on this subject,
the United States have no right to adopt and use roads, bridges and ferries
constructed and owned by states, corporations, or individuals, without their

i>ent, or ^v^thout making to the parties concerned just compensation. If
United States elect to use such accommodations withou^the performance

,01 such a previous condition, they stand upon the same footing and are snb-
iject to the same tolls and regulations as private individuals. This important
decision was well supported by sound reasoning.
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the support of the preponderating opinion, in favour of the com-

petency of the power claimed by Congress (a).

(a) In February, 1827, alter an animated debate, the House of Eepresen-
tatives, by a vote of lui to 67, voted to appropriate $30,000 for the continua-
tion of surveys of routes for roads and canals. In April, 1830, on the bill, in

the House of Kepresentatives, to construct aioad from Buffalo, in New York,
through Washington, to New Orleans, great objection was made to the con-
stitutionality of the power, and the House, by a vote of 105 to 88, rejected

the bill, though probably the vote was governed, in part by other considera-

tions; for other bills, for aiding the making reads and canals, passed into

laws during that session, and their avowed purpose was the great object of
internal improvement. President .lackson, in 1830, declared himself to be
of opinion that Congress did not possess the constitutional power to construct
roads and canals, or appropriate money for improvements of a local character;

but he admitted that the right to make appropriations for such as were of a

national character, had been so generally acted upon, and so long acquiesced
in, as to justify the exercise of it, on the ground of continued usage. He
objected, upon that distinction, to the bills authorizing subscription to the
Maysville and Kockville Road Companies, as not being within the legitimate

powers of Congress.

Mr. Justice Story, in his Commentaries on the Constitution of the United States,

vol. ii. p. 429—440, and again, p. 519—538, has stated, at large, the argu-

ments for and against the proposition, that Congress have a constitutional

authority to lay taxes, and to apply the power to regulate commerce, as a

means directly to encourage and protect domestic manufactures; and withcnt
giving any opinion of his own on that contested doctrine, he has left the

reader to draw his own conclusions. I should think, however, from a view
of the arguments as stated, that every mind which has taken no part in the

discussions, and felt no prejudice or territorial bias on either side of the

question, would deem the arguments in favour of the congres-sional power
vastly superior. The learned commentator, I should apprehend to be de-

cidedly of that way of thinking. He says, " that the commercial system of

the United States has been employed sometimes for the purpose of revenue;

sometimes for the purpose of prohibition ; sometimes for the purpose of re-

taliation and commercial reciprocity; sometimes to lay embargoes; sometimes
to encourage domestic navigation, and the shipping and mercantile interest.

by bounties, by discriminating duties, and by special preferences and privi-

leges; and sometimes to regulate intercourse, with a view to mere political

objects, such as to repel aggressions, increase the pressure of war, or vindi-

cate the rights of neutral sovereignty. In all these cases, the right and duty
liave been conceded to the national government by the" unequivocal voice ol

the people." Mr. Hamilton, in his argument in the cabinet in February,

1791, on the national bank, considered that the regulation of policies of in-

surance, of salvage upon goods found at sea, the regulation of pilots and of

foreign bills of exchange, as coming within the power to regulate commerce.
Ibid. x>. 519.
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, * LECTURE XIII. [*271]

OF THE PRESIDENT.

The title of the present lecture may conveniently be examined

in the following order: 1. The unity of this department 2. The

I
qualifications required by the Constitution for the ofl&ce of Piesi-

dent 3. The njode of his appointment 4. His duration. 5. His

sapport 6. His powers.

(1.) By the Constitution, it is ordained, that the executive

power shall be invested in a President (a).

Unity of the Executive Power.—The object of this depart-

ment is the execution of the law; and good policy dictates that

it should be organized in the mode best calculated to attain that

end with precision and fidelity. Consultation is necessary in the

making of laws. The defect or grievance they are intended to

remove must be distinctly perceived, and the operation of the

remedy upon the interest*;, the morals, and the opinion of the

community, profoundly considered. A comprehensive knowledge

of the great interests of the nation, in all their complicated rela-

tions and practical details, seems to be required in sound legis-

lation; and it shows the necessity of a free, full, and perfect rep-

resentation of the people, in the body intrusted with the legisla-

tive power. But when laws are duly made and promulgated, they

only remain to be executed. No discretion is submitted to the ex-

ecutive officer. It is not for him to deliberate and decide upon

the wisdom or expediency of the law. What has been once de-

(^lared to be law, under all the cautions forms of deliberation pre-

libed by the Constitution, ought to receive prompt ol)e-

dience. The characteristical qualities required in the *ex- [
* 272 ]

ecutive department are promptitude, decision, and force;

and these qualities are most hkely to -exist when the executive

authority is limited to a single person, moving by the unity of a

(a) Art. 2, sec. 1.
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single will. Division, indecision, and delay, are exceedingly un-

favourable to that steady and vigorous administration of the law,

which is necessary to secure tranquility at home and command

the confidence of foreign nations. Every government, ancient

and modern,which has been constituted on different principles, and

adopted a compound executive, has suffered the evils of it; and

the public interest has been sacrificed, or it has languished under

the inconveniences of an imbecile or irregular administration. In

those states which have tried the project of executive councils, the

weakness of them has been strongly felt and strikingly displayed;

and in some instances in which they have been tried, (as in Penn-

sylvania and Georgia,) they were soon abandoned, and a single

executive magistrate created, in accordance with the light afford-

ed by their own experience, as well as by the institutions of their

neighbors.

Unity increases not only the efficacy, but the responsibility of

the executive power. Every act can be immediately traced and

brought home to the proper agent. There can be no concealment

of the real author, nor, generally, of the motives of public meas-

ures, when there are no associates to divide, or to mask respon-

sibility. There will be much less temptation to depart from duty,

and much greater solicitude for reputation, when there are no

partners to share the odium, or to communicate confidence by

their example. The eyes of the people will be constantly directed

to a single conspicuous object; and, for these reasons, DeLolme(a)

considered it to be a sound axium of policy, that the executive

power was more easily confined when it was one. " If, the exc

cution of the laws," he observes, "be intrusted to a number

of hands, the true cause of public evils is hidden.

[ * 273 ] *Tyranny, in such states, does not always beat down the

fences that are set around it, but it leaps over them. It

mocks the efi'orts of the people, not because it is invincible, bnt

because it is unknown." The justness of these reflections might

be illustrated and confirmed by a review of the proceedings of

the former council of appointment in New York. All efficient

responsibility was there lost, by reason of the constant change of

the members, and the difficulty of ascertaining the individual to

to whom the origin of a bad appointment was to be attributed.

Qualifications for President.— (2.) The Constitution r»

(a) Const, of England, p. 111.
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quires (a), that the President should be a natural born citizen, or

a citizen of the United States at the time of the adoption of the

Constitution, and that he have attained to the age of thirty-five

years, and have been fourteen years a resident within the United

States.' Considering the greatness of the trust, and that this

department is the ultimately efficient executive power in govern-

ment, these restrictions will not appear altogether useless or un-

important. As the President is required to be a native citizen of

the United States, ambitious foreigners cannot intrigue for the

ofl&ce, and the qualification of birth cuts off all those inducements

from abroad to corruption, negotiation, and war, which have fre-

quently and fatally harassed the elective monarchies of Germany

and Poland as well as the Pontificate at Rome. The age of the

President is sufficient to have formed his public and private char-

acter ; and his previous domestic residence, is intended to afford

to his fellow citizens the opportunity to attain a correct knowl-

edge of his principles and capacity, and to have enabled him to

acquire habits of attachment and obedience to the laws, and of

devotion to the public welfare.

Mode of Appointment.— (3.) The mode of his appointment

presented one of the most difficult and momentous questions that

occupied the deliberations of the assembly which framed the Con-

stitution ; and if ever the tranquility of this nation is

to be disturbeni, * and its liberties endangered, by a [ * 274 ]

struggle for power, it will be upon this very subject of

the choice of a President. This is the question that is eventually

to test the goodness, and try the strength of the Constitution
;

and if we shall be able, for half a centurj' hereafter, to continue

to elect the chief magistrate of the Union with discretion, moder-

ation, and integrity, we shall undoubtedly stamp the highest

value on our national character, and recommend our republican

institutions, if not to the imitation, yet certainly to the esteem
and admiration of the more enlightened part of mankind. The
experience of ancient and modern Europe has been unfavourable to

the practicability of a fair and peaceable popular election of the

executive head of a great nation. It has been found impossible
to guard the election from the mischiefs of foreign intrigue and

(rt I Art. 2. sec. 5.

For a disqualification established by constitational amendment, seean^
p. 228, n. 6.

. -«>.
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domestic turbulence, from violence or corruption ; and mankind
liave generally taken refuge from the evils of popular elections

in hereditary executives, as being the least evil of the two. The
most recent and remarkable change of this kind occurred in France,

in 1804, when the legislative body changed their elective into an

hereditary monarchy, on the avowed grouod that the competition

of popular elections led to corruption and violence. And it is a

curious fact in European history, that on the first partition of

Poland, ia 1773, vvhen the partitioning powers thought it expe-

dient to foster and confirm all the defects of its wretched govern-

ment, they sagaciously demanded of the Polish diet, that the

crown should continue elective (a). This was done for the very

purpose of keeping the door open for foreign intrigue and in-

fluence. Mr. Paley (6) condemns all elective monarchies, and he

thinks nothing is gained by a popular choice, worth the dissen-

sions, tumults, and interruptions of regular industry, with which

it is inseparably attended. I am not called upon to

[
* 275 ] question the wisdom * or policy of preferring hereditary

to elective moaarchies among the great nations of

Europe, where different orders and ranks of society are estab-

lished, and large masses of property accumulated in the hands of

single individuals, and where ignorace and poverty are widely

diffused, and standing armies are necessary to preserve the sta-

bility of the government. The state of society and of property,

in this country, and our moral and political habits, have enabled

us to adopt the republican principle, and to maintain it hitherto

with illustrious success. It remains to be seen whether the

checks which the Constitution has provided against the danger-

ous propensities of our system will ultimately prove effectual.

The election of a supreme executive magistrate for a whole na-

tion, affects so many interests, addresses itself so strongly to pop-

ular passions, and holds out such powerful temptations to ambi-

tion, that it necessarily becomes a strong trial to public virtue,

and even hazardous to the public tranquility. The Constitution,

from an enlightened view of all the difficulties that attend the

subject, has not thought it safe or prudent to refer the election

of a President directly and immediately to the people ; but it has

confided the power to a smnll body of electors, appointed in each

(a) Cox'h Travels in Poland, Russia, d'C. vol. i.

(6) Principles of Moral and Pol. PhUosophy, 345.
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state, under the direction of the legislature : and to close the op-

portunity as much as possible against negotiation, intrigue, and

corrHption, it has declared that Congress may determine the time

of choosing the electors, and the day on which they shall vot«,

and that the day of election shall be the same in every state (a).

This security has been still further extended, by the act of CJon-

gress (6) directing the electors to be appointed in each state with-

in thirty-four days of the day of election.

The Constitution (c) directs that the number of electors in

each state shall be equal to the whole number of senators and

representatives which the state is entitled to send to Congress ;

and, according to the apportionment of Congress

* in 1832, the President is elected by 2S1 electors. And [
* 276 ]

to prevent the person iu office, at the time of the elec-

tion, from having any improper influence on his re-election, by

his ordinary agency in the government, it is provided that no

member of Congress, nor any person holding an office of trust or

profit under the United States, shall be an elector ; and the Con-

stitution has in no other respect defined the qualifications of the

electors (d). These electors [having been chosen on the Tuesday

next after the first Monday in November,^] meet in their respec-

tive states, at a place appointed by the legislature thereof, on the

first Wednesday in December' in every fourth year succeeding

the last election, and vote by ballot for President and Vice-Pres-

ident, (for this last officer is elected in the same manner, and for

the same f)eriod as the President,) and one of whom, at least,

shall not be an inhabitant of the same state with the electors.

They name in their ballots the person voted for as President, and,

in distinct ballots, the person voted for as Vice-President ; and
they make distinct lists of all persons voted for as President, and
of all persons voted for as Vice President, and of the number of

votes for each, which lists they sign, and certify, and transmit,

sealed, to the seat of the government of the United States,

directed to the President of the Senate. The act of Congress

(a) Art. 2, sec. 4.

(b) Act of l.<rf March, 1792.
(c) Art. 2, sec. 2, 3.

id) Art. 2. sec. 1.

'Rev. Stat. i. 131.
' Now, by Act of Feb. 3, 1887, c 90, 2 1, 24 Stat, at L. 373, the second

Monday iu January.
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of Isi of March, 1792, sec. 2, directs that the certificate of the

votes shall be delivered to the President of the Senate before the

first Wednesday of January next ensuing the election.* The Pres-

ident of the Senate, on the second Wednesday in February suc-

ceeding every meeting of the electors, in the presence of both

houses of Congress, opens all the certificates, and the votes are

then to be counted. The Constitution does not expressly declare

by ichom the votes are to be counted and the result declared. In

the case of questionable votes, and a closely contested election,

this power may be all-important; and, I presume, in the absence

of all legislative provision on the subject, that the Pres-

[ * 277 ] ident of the Senate counts the votes and *determine8 the

result, and that the two houses are present only as

spectators, to witness the fairness and accuracy of the transac-

tion, and to act only if no choice be made by the electors.* The

* The act of Oct. 19, 1888, provides that the certificates "shall be forward-
ed * * * to the President of the Senate forthwith after the second Monday
in Januai-y, on which the electors shall give their votes; " and that " when-
ever a certificate of votes from any State has not been received at the seat of
Government on the fourth Monday of the month of January in which their

meeting shall have been held, the Secretary of State shall send a special

messenger to the district judge in whose custody one certificate of the votes

from tliat State has been lodged, and such judge shall forthwith transmit
that list to the seat of Government.

"

' The presidential election of 1876 brought this question prominently be-

fore the public mind. Throughout the country the voting was close, and it

soon became known that the entire result depended upon the returns from
Florida. Louisiana, and South Carolina. The Democrats needed but one,

the Republicans all, to secure the victory. As from each of these States there

were double and conflicting returns, it became important to determine by
whom they should be counted.
The House was Democratic, as was Congress on a joint ballot; but the Sen-

ate was Republican, as was also its President. For a time, therefore, the

one party insisted that Congress, and the other that the President of the

Senate, had the constitutional right to make the count.

The result of this contention, was, that, by way of compromise. Congress

passed an act, applicable solely to the election in hand, " to provide for and

regulate the counting of votes for President and Vice-President, and the de-

cision of questions ari-sing thereon." Act of Jan. 29, 1877, c. .37, 19 Stat, at

L. 227. To about the same elfect as the act more particularly set forth be-

low, it made provision for a meeting of the two houses, and for the counting

of returns where there should be one only from a state. Its provisions

as to conflicting returns have not been followed. Such returns were to be

submitted to a commission composed of five Representatives, five Senators,

and five justices of the Supreme Court, whose decision in regard thereto

should control unless the two Houses should separately concui-in ordering

otherwise.

The conflicting returns from each of the states mentioned above were duly

submitted to the commission. On the part of the Republicans it was urged

before tlie commis-sion that the returns favorable to themselves Avere on the

face regular, and were not further subject to investigation. On the part of

the Democrats it was conteDded that they bad the right to introduce proof
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Hotjse of Reprosentatives. in such case, are to cboose immediately^

though the Constitution holds their choice to be valid, if made
before the fourth day of March following. And in the cases of

the elections in 1801 and 1824, as no choice was made, the House

of Representatives retired and voted, and the Senate were ad-

mitted to be present as spectators. The person having the great-

est number of votes of the electors for President, is President, if

such number be a majority of the whole number of electors ap-

to avoid these returns and establish the others. In each case the commis-
sion decided in favor of the former contention; in each case the House voted
to reverse, and the Senate not to reverse the finding. Failing a concurrence
of the Houses in favor of reversal, the votes were counted for the Kepub-
licans, and the election decided in their favor.

Attention Ijeing called to the dangers attending the electoral count, etforts

were made to provide against them, but until recently without success. Bv
the Act of Feb. 3, 18*7, c. 90, 24 Stat, at L. 373, however, the necessary
provision was attempted. The Houses are directed to meet on the second
SVednesday in February, in the Hall of the House of Representatives, the
President of the Senate presiding. Taking up the States in the alphabetical
order, beginning with the letter A, the certificates of electoral votes, and
papers purporting to be such, are, as they are opened bj' the President of the
Senate, to be handed to tellers, two of whom shall have been previously ap-
pointed on the part of each House. "And said tellers, having then read the
same in the presence and hearing of the two Hou.ses, shall make a list of the
votes as they shall appear from the said certificates." "'Upon such reading
of any such certificate or paper, the President of the Senate shall call for

objections, if any. Every objection shall be made in writing, and shall state
clearly and concisely, and without argument, the ground thereof, and shall
be signed by at least one Senator and one ilember of the House of Repre-
sentatives before the same shall be received. WTien all objections so made
to any vote or paper from a State shall have been received and read, the Sen-
ate shall thereupon withdraw, and such objections shall be submitted to the
Senate for its decision; and the Speaker of the House of Representatives
shall, in like manner, submit such objections to the House of Representa-
tives for its decision; and no electoral vote or votes from any State which
shall have been regularly given by electors whose appointment has been law-
fully certified to [by the State executive] according to section three of this
act from which but one return has been received shall be rejected, but the
two Houses concurrently may reject the vote or votes when they agree that
such vote or votes have not been so regularly given by electors whose ap-
pointment has been so certified."

To meet prospectively the case of disputed and conflicting returns, the
second section of the act declares that where by laws enacted prior to
the day for appointment of electors, any state shall have provided for
the determination of controversies concerning their appointment, such deter-
mination, if made pursuant to such laws at least six days before the time
of the meeting of the electors, shall be conclusive, and shall, so far as the as-
certainment of the electors appointed by such State is concerned, govern the
counting of electoral votes. In view of this, the following is provided: '" If
more than one return or paper purporting to be a return from a State shall
have been received by the President of the Senate, those votes, and those
only, shall be counted which shall have been regularly given by the electors
who are shown by the determination mentioned in section two of "this act to
have been appointed, if the determination in said section provided for shall

19 VOL. I. KEIfT. 288
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pointed; but if no person have such majority, then, from the per-

sons having the highest number, not exceeding three, on the list

of those voted for as President, the House of Representatives

shall choose immediately by ballot the President. But in choos-

ing the President, the votes shall be taken by states, the repre-

sentation from each state having one vote. A quorum for this

purpose shall consist of a member or members from two thirds of

the states, and a majority of all the states shall be necessary

to a choice. If the House of Representatives shall not choose a

President, whenever the right of choice shall devolve upon them,

before the fourth day of March next following, then the Vice-

President shall act as President, as in the case of the death or

other constitutional disability of the President (a).

The person having the greatest number of votes as Vice-Presi-

dent, is Vice-President, if such number be a majority of the whole

number of electors appointed; and if no person have a majority,

then, from the two highest numbers on the list, the Senate shall

(a) Amendments to the Constitution, art. 12.

have been made, or by such successors or substitutes, in case of a va-

cancy in the board of electors so ascertained, as have been appointed to fill

such vacancy in the mode provided by the laws of the State; but in case

there shall arise the question which of two or more of such State authorities

determining what electors have been appointed, as mentioned in section

two of this act, is the lawful tribunal of such State, the votes regularly

given of those electors, and those only, of such State shall be counted whose
title as electors the two Houses, acting separately, shall concurrently decide

is supported by the decision of such State so authorized by its laws; and in

such case of more than one return or paper purporting to be a return from a
State, if there shall have been no such determination of the question in the

State aforesaid, then those votes, and those only, shall be counted which the

two Houses shall concurrently decide were cast by lawful electors appointed
in accordance with the laws of the State, unless the two Houses, acting sei>-

r.rately, shall concurrently decide such votes not to be the lawful votes of

the legally appointed electors of such State. But if the two Houses shall

disagree in respect to the counting of such votes, then, and in that case, the

votes of the electors whose appointment shall have l)een certified by the Ex-
ecutive of the Btate, under the seal thereof, shall be counted.

" When," continues the act, "the two Houses have voted, they shall im-

mediately again meet, and the presiding officer shall then announce the de-

cision of the questions submitted. No votes or papers from any other State

shall be acted upon until the objections previously made to the votes or

papers from any State shall have been finally disposed of." It is also en-

acted that: " the votes having been ascertained and counted in the manner
and according to the rules in this act provided, the result of the .same shall

be delivered to the President of the Senate, who shall thereupon anaounce

the state of the vote, which announcement shall be deemed a sufficient de-

claration of the persons, if any, elected President and Vice-President of the

United States, and. together with a list of the votes, be entered on the Jour-

nals of the two Houses."
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choose the Vice-Presideat; a quorum for the purpose shall con-

sist of two thirds of the whole number of senators, and a major-

ity of the whole number is necessary to a choice; and no

person constitutionally ineligible *to the oflSce of Presi- [ * 278 ]

dent, shall be eligible to that of Vice-President of the

United States (a). The constitution does not specifically pre-

scribe when or where the Senate is to choose a Vice-President, if

no choice be made by the electors; and, T presume, the Senate

may elect by themselves, at any time before the fourth day of

March following.

The President and Vice-President are equally to be chosen for

the same term of four years (6); and it is provided by law (c),

that the term shall, in all cases, commence on the fourth day of

March next succeeding the day on which the votes of the electors

shall have been given.

In case of the removal of the President from ofl&ce, or of his

death, resignation, or inability to discharge the powers and duties

of the office, the same devolve on the Vice-President; and except

in cases in which the President is enabled to re-assume the office,

the Vice-President acts as President during the remainder of the

term for which the President was elected. Congress are author-

ized to provide, by law, for the case of removal, death, resigna-

tion, or inability, both of the President and Vice-President, de-

claring what officer should then act as President: and the officer

so designated is to act until the disability be removed, or a Presi-

dent shall be elected, and who is in that case to be elected on the

the first Wednesday of the ensuing December, if time will admit

of it, and if not, then on the same day in the ensuing year (d).

In pursnance of this constitutional provision, the act of Congress

ofl March 1st, 1792, sec. 9 declared, that in case of a vacancy in

the office, both of President and Vice-President, the President of

the Senate pro tempore, and in case there should be no President

of the Senate, then the Speaker of the House of Representatives,

for the time being, should act as President, until the vacancy was
supplied. The evidence of a refusal to accept, or of a resigna-

tion of the office of President and Vice-President, is declared, by
the same act of Congress, sec. 11 to be a declaration in writing,

(a) Amendments to the Constitution, art. 12.

(6) Constitution, art. 2, sec. 1.

(c) Act of Congress, March 1, 179-2.

(d) Constitution, art. 2, sec. 1. Act of Congress, March 1, 1792.
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filed in the office of the Secretary of State. And if the office

should, by the course of events, devolve on the Speaker, after the

Congress for which the last Speaker was chosen had expired, and
before the next meeting of Congress, it might be a ques-

[ * 279 ] tion who is to serve, *and whether the Speaker of the

House of Representatives, then extinct, could be deemed
the person intended."

The mode of electing the President appears to be well calcu-

lated to secure a discreet choice, and to avoid all those evils which

the partisans of monarchy have described, and the experience of

other nations and past ages have too clearly shown to be the con-

sequence of popular elections. Had the choice of President been

referred at once, and directly, to the people at large, as one sin-

gle community, there might have been reason to apprehend, and

such no doubt was the sense of the convention, that it would have

produced too violent a contest, and have been trying the experi-

ment on too extended a scale for the public virtue, tranquility,

and happiness. Had we imitated the practice of most of the

southern states, in respect to their state executives, and referred

the choice of the President to Congress, this would have rendered

bim too dependent upon the immediate authors of his eleva-

tion, to comport with the requisite energy of his own department;

and it would hdve laid him under temptation to indulge in im-

proper intrigue, or to form a dangerous coalition with the legis-

lative body, in order to secure his continuance in office. All elec-

tions by the representative body are peculiarly liable to produce

combinations for sinister purposes. The Constitution has

avoided all these objections, by contiding the power of election to

a small number of select individuals in each state,chosen only a few

Idays before the election, and solely for that purpose. This

would Beem,prima facie, to be as wise a provision as the

r* 280 ] wisdom of man could have * devised, to avoid all oppor-

tunity for foreign or domestic intrigue. These electors

assemble in separate and distantly detached bodies, and they are

* Tliis question has been set at rest by the act of Jan. 19, 1886, c. 4, | 1,

24 Stat, at L. 1, according to the provisions of which, in case of removal,

death, resignation, or inability of both President and Vice-President, and

until such disability be removed or a President be elected, the office of

President shall, in the following order of preference, be exercised by the Sec-

retary of State, the Secretary of the Treasury, the Secretary of War, the At-

torney General, the Postmaster General, the Secretary of the Navy, the Sec-

retary of the Interior.
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constituted in a manner best calculated to preserve them free

from all inducements to disorder, bias, or corruption. There is

no other mode of appointing the chief magistrate, under all the

circumstances peculiar to our political condition, which appears

to unite in itself so many unalloyed advantages. It must not bo

pronounced to be a perfect scheme of election, for it has not been

sufficiently tried. The election of 1801 threatened the tran-

quility of the Union ; and the difficulty that occurred in that case

in producing a constitutional choice, led to the amendment of

the Constitution on this very subject : but whether the amend-

ment be for the better or for the worse, may be well doubted,

and remains yet to be settled by the lights of experience. The
Constitution says, that each state is to appoint electors in such

manner as the legislature may direct ; and in some of the states,

the electors have been chosen by the legislature itself, in the mode
prescribed by law. But it is to be presumed that there would be less

opportunity for dangerous coalitions, and combinations for party,

or ambitious, or selfish purposes, if the choice of electors was re-

ferred to the people at large ; and this seems now to be the sense

and expression of public opinion and the general practice.

His Term of Office.—(4) The President, thus elected, holds

his office for the term of four years (a), a period, perhaps, rea-

sonably long for the purpose of making him feel firm and inde-

pendent in the discharge of his trust, and to give stability and
some degree of maturity to his system of administration. It is

certainly short enough to place him under a due sense of depen-

dence on the public approbation. The Preeideut is re-eligible

for successive terms, but in practice he has never consented to be

a candidate for a third election, and this usage has indirectly

established, by the force of public opinion, a salutary limitation

to his capacity of continuance in office.

His Salary.—(5.) The support of the President is

secured by a provision * in the Constitution, which de- [ * 281 ]

Clares (6), that he shall, at stated times, receive'for his

services a compensation, that shall neither be increased nor dimin-

ished, during the period for which he shall have been elected ;

and that he shall not receive, within that time, any other emolu-
ment from the United States, or any of them. This provision is

(a) Gonstitufion, art. 2, sec 1.

(6) Art. 2, sec. 7.
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intended to preserve the due independence and energy of the ex

ecutive department. It would be in vain to declare that the dif-

ferent departments of government should be kept separate and
distinct, while the legislature possessed a discretionary control

over the salaries of the executive and judicial officers. This

would be to disregard the voice of experience, and the operation

of invariable principles of human conduct. A control over a

man's living is, in most cases, a control over his actions.

The constitution of Virginia considered it as a fundamental ax-

iom of government, that the three great and primary departments

should be kept separate and distinct, so that neither of them ex-

ercised the powers properly belonging to the other. But with-

out taking any precautions to preserve this principle in practice,

it made the governor dependent on the legislature for his annual

existence and his annual support. The result was, as Mr. Jeffer-

son has told us (a), that during the whole session of the legisla-

ture, the direction of the executive was habitual and familiar.

The constitution of Massachusetts discovered more wisdom, and
it set the first example in this country, of a constitutional pro-

vision for the support of the executive magistrate, by declaring

that the governor should have a salary of a fixed and permanent
value, amply sufficient, and established by standing laws. Those

state constitutions which have been made or amended since the

establishment of the Constitution of the United States, have gen-

erally followed the example which it has happily set them, in this

and in many other instances; and we may consider it as

[*282] one of the most signal blessings bestowed on *thi8

country, that we have such a wise fabric of government

as the Constitution of the United States constantly before our

eyes, not only for our national protection and obedience, but for

our local imitation and example.

Powers of the President.—(6.) Having thus considered the

manner in which the President is constituted, it only remains for

us to review the powers with which he is invested.

He is commander-in chief of the army and navy of the United

States, and of the militia of the several states, when called into

the service of the Union (b). The command and application of

the public force to execute the law, maintain peace, and resist

(a^ Notes on Virginia, p. 127.

(6) Art. 2, sec. 2.
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foreign invasion, are powers so obviously of an executive nature,

anel require the exercise of qualities so characteristieal of this

department, that they have always been exclusively appropriated

to it in every '.veil organized government upon earth. In no in-

stance, perhaps, did the enlightened understanding of Hume dis-

cover less acquaintance with the practical science of government,

than when he gave the direction of the army and navy, as well

as all the other executive powers, to one hundred senators, in

his plan of a perfect commonwealth (a). That of Milton was

equally chimerical and absurd, when in his "Ready and easy way

to establish a free commonwealth," he deposited the whole execu-

tive, as well as legislative power, in a single and permanent coun-

cil of senators. That of Locke was equally unwise, for, in his

plan of legislation for Carolina, he gave the whole authority,

legislative and executive, to a small oligarchical as-

sembly (6). Such specimens *as these well justify [*283]
the observation of President Adams (c), "that a philos-

opher may be perfect master of Descartes and Leibaitz, may pur-

sue his own inquiries into metaphysics to any length he please,

may enter into the inmost recesses of the human mind, and make
the noblest discoveries for the benefit of his species: nay, he may
defend the principles of liberty, and the rights of mankind, with

great abilities and success, and after all, when called upon to

produce a plan of legislation, he may astonish the world with a

signal absurdity.*'

The President has also the power to grant reprieves and par-

dons for offences against the United States, except in cases of im-

peachment. The Marquis Beccaria has contended, that the power

of pardon does not exist under a perfect administration of law^

and that the admission of the power is a tacit acknowledgment

of the infirmity of the course of justice. And where is the ad-

ministration of justice, it may be asked, that is free from infirmity ?

Were it possible, in every instance, to maintain a just proportion

between the crime and the penalty, and were the rules of testi-

(a) Hume's E-^^mys. vol. i. p. 526.
(b) Mr. Locke's very complicated scheme of government, under the title

of Fundamental Consfitutiotis of Carolina, is insertetl at large in Locke's Workg,
vol. iii. p. 665—678. Those legislative labours of that great and excellent
man. perished unheeded and unregretted by all parties, after an experience
01 twenty-three years had proved them to be. in the words of Mr. 6rabam,
the historian, ''utterly worthless and impracticable."

(e) Defence of the American Constitutions, vol. 1. letter 54,
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toOQy, and the mode of trial, so perfect as to preclude every pos-

sibility of mistake or injustice, there would be some colour for

the admission of this plausible theory. But, even in that case,

policy would sometimes require a remission of a punishment

strictly due, for a crime certainly ascertained. The very notion

of mercy implies the accuracy of the claims of justice. An in-

exorable government, says Mr. Yorke, in his Considerations on

the Law of Forfeiture (a), will not only carry justice in some in-

stances to the height of injury, but with respect to itself it will be

dangerously just. The clemency of Massachusetts, in 1786, after

an unprovoked and wanton rebellion, in not inflicting a single

capital punishment, contributed, by the judicious manner in

which its clemency was applied, to the more firm

[ * 284 ] * establishment of their government. And this power

of pardon will appear to be more essential, when we
consider, that under the most correct administration of the law,

men will sometimes fall a prey to the vindictiveness of accusers,

the inaccuracy of testimony and the fallibility of jurors. Notwith-

standing this power is clearly supported on principles of policy,

if not of justice, English lawyers, of the first class, and highest

reputation (6) have strangely concluded, that it cannot exist in a

republic, because nothing higher is acknowledged than the mag-

istrate. Instead of falling into such an erroneous conclusion, it

might fairly be insisted, that the power may exist with greater

safety in free states, than in any other forms of government; be-

cause abuses of the discretion unavoidably confided to the magis-

trate in granting pardons, are much better guarded against by

the sense of responsibility under which he acts. The power of

pardon vested in the President is without any limitation, except

in the single case of impeachments. He is checked in that case

from screening public officers with whom he might possibly have

formed a dangerous or corrupt coalition, or who might be his par-

ticular favourites and dependants.

Treaty Power.—The President has also the power, by and

with the advice and consent of the Senate, to make treaties, pro

vided two-thirds of the senators present concur '(c).

Writers on government have differed in opinion as to the na-

(a) P. 101.

(6) Yorke on Forf. 100. Blacks. Com. vol. iv. p. 390.

(c) Art. 2, sec. 'i.
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ture of this power, and whether it be properly, in the natural

distribution of power, of legislative or executive cognizance. As

treaties are declared by the Constitution to be the supreme law

of the land, and as, by means of them, new relations are formed,

and obligations contracted, it might seem to be more consonant

to the principles of republican government, to consider

the right of concluding * specific terms of peace as of [ * 285 ]

legislative jurisdiction. This has generally been the case

in free governments. The determinations respecting peace, as

well as war, were made in the public assemblies of the nation at

Athens and Rome, and in all the Gothic governments of Europe,

when they first arose out of the rude institutions of the ancient

Germans. On the other hand, the preliminary negotiations which

may be required, the secrecy and despatch proper to take advan-

tage of the sudden and favorable turn of public aftairs, seem to

reader it expedient to place this power in the hands of the ex-

ecutive department.' The Constitution of the United States has

been influenced by the latter, more than by the former consider-

ations, for it has placed this power with the President, under the

advice and control of the Senate, who are to be considered, for

this purpose, in the light of an executive council. The President

is the constitutional organ of communication with foreign powers,

and the efficient agent in the conclusion of treaties; but the con-

sent of two-thirds of the senators present is essential to give

validity to his negotiations. To have required the acquiescence

of a more numerous body, would have been productive of delay,

disorder, imbecility, and, probably in the end, a direct breach of

the Constitution. The history of Holland shows the danger and
folly of placing too much limitation on the exercise of the treaty

-

making power. By the fundamental charter of the United

Provinces, peace could not be made without the unanimoxis con-

sent of the provinces; and yet, without multiplying instances, it

is sufficient to observe, that the immensely important and funda-

mental treaty of Munster, in 1648, was made when Zealand was

opposed to it; and the peace of 1661, when Utrecht was opposed.

So feeble are mere limitations upon paper—mere parchment bar-

riers, when standing in opposition to the strong force of public

exigency.

The Senate of the United States is a body of men most wisely

^ See similar remarks ante, p. 165.
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selected for the deposit of this power. They are easily

[ * 286 ] assembled, are governed by steady systematic * views,

feel a due sense of national character, and can act with

promptitude and firmness.

The question, whether a treaty, constitutionally made, was ob-

ligatory upon Congress, equally as any other national engage-

ment would be, if fairly made by the competent authority; or

whether Congress had any discretionary power to carry into effect

a treaty requiring the appropriation of money, or other act to be
done on their part, or to refuse it their sanction, was greatly dis-

cussed in Congress in the year 1796, and again in 1816. The
House of Representatives, at the former period, declared, by reso-

lution, that when a treaty depended for the execution of any of

its stipulations on an act of Congress, it was the right and duty

of the house to deliberate on the expediency or inexpediency of

carrying such treaty into effect. It cannot be mentioned at this

day, without equal regret and astonishment, that such a resolu-

tion passed the House of Representatives on the 7th of April, 1796.

But it was a naked, abstract claim of right, never acted upon; and
Congress shortly afterwards passed a law to carry into effect the

very treaty with Great Britain, which gave rise to that resolution.

President Washington, in his message to the House of Represen-

tatives of the 30th of March, 1796, explicitly denied the existence

of any such power in Congress; and he insisted that every treaty

duly made by the President and Senate, and promulgated, thence-

forward became the law of the land.

If a treaty be the law of the land, it is as much obligatory upon

Congress as upon any other branch of the government, or upon

the people at large, so long as it continues in force, and unre-

pealed. The House of Representatives are not above the law,

and they have no dispensing power. They have a right to make

and repeal laws, provided the Senate and President concur; but

without such concurrence, a law in the shape of a treaty is as

binding upon them as if it were in the shape of an act of Con-

gress, or of an article of the Constitution, or of a contract made

by authority of law. The. argument in favour of the

[ * 287 ] binding and conclusive efficacy * of every treaty made

by the President and Senate, is so clear and palpable,

that it has probably carried very general conviction throughout

the community; and this may be now considered as the decided
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sense of public opinion. This was the sense of the House of Re-

presentives, in 1816, and the resohition of 1796 would not now

be repeated.*

* Notwithstanding the force of the author's reasoL-ing. and the weight of

his authority, his views above expressed may ultimately meet with rejection.

History has taught, and the Constitution seems to have followed, the lesson

of vesting in tlie immediate representatives of those whose contributions till

the national purse the power to prevent others from opening it for public

expenditure.

The postulate, that a treaty is the supreme law of the land, is an assump-
tion of the conclusion in dispute. Needing legislation, is it. on its muni-
cipal side, a treaty ?—Is it a law to Congress ? These are the questions to

be primarily discussed.

Says McLean, J., in Turner r. Amer. Baptist Missionary Union. 5 McLean,
344. 347 (18.5-2):

—
'"A treaty under the federal con.stitution is declared to be

the supreme law of the land. This, unquestionably, applies to all treaties,

where the treaty-making power, without the aid of Congress, can carry it

into effect. It is not, however, and cannot be the supreme law of the land,

where tlie concurrence of Congress is neces-sary to give it effect. Until this

power is exercised, as where the appropriation of money is required, the
treaty is not perfect. It is not operative, in the sense of the constitution,

as money cannot be appropriated by the treaty-making jMJwer. This results

fn)m the limitations of our government. The action of no department of the
government can be regarded as a law, until it shall have all the sanctions
required by the constitution to make it such. As well might it be contended,
that an ordinary act of Congres.s, without the signature of the President,
was a law, as that a treaty which engages to pay asum of money, is in itself

aLiw."
Aside from the question of formal completeness, in what way does a treaty

operate as the supreme law of the land? Besides the Constitution itself, the
laws made pursuant thereto, as well as the treaties made under the authority
thereof, are declaretl "to be the supreme law of the land:'' meaning the law
supreme over that made by the States. The declaration has no relevancy
to the comparative dignity of treaties and congressional enactments. It in
no way indicates that one part of the supreme law is superior to another.
They are to be co-ordinated by restricting each to its proper sphere. As, on
the one hand, treaty cannot supply the place of the Constitution; so, on the
other hand, it cannot regulate the functions expressly conferred upon the
legislative department. Treaty cannot raise a law that Congress shall pass
an ancillary law, any more than an act of Congress can impose upon the
President and Senate an obligation to enter into a si^ecified treaty. The ex-
pression which is cited to show the superiority of treaties, being tised with
regard to acts of Congress as well, might in turn be cited to show the superi-
ority of these. Indeed, it sometimes happens that Congress makes enact-
ments which work a violation of treaty engagements with foreign powers.
In Bartram i-. Robertson, 1.5 Fed. Rep'. 212, 214 (1883), which presents an
instance of this kind, Wallace. J., citing Taylor ». Morton, 2 Curt. C. C.
454 (1855); Grav r. Clinton Bridge, Woolw. 150 (1867): Cherokee Tobacco,
11 ^Vall. 616 (1870); Ropes v. Clinch. 8 Blatchf. 304 (1871), says :—"Both
treaties and acts of Congress are, under the Constitution, the supreme law
of the land, and each [they] are of equal authority within the sphere of the
constitutional power of the respective departments of the government by
which they are adopted: therefore the tre;ity or the act of Congress is para-
mount, according as it is the latest expression of the will of the law-making
power." The siime view is thus lucidly expounded by Judge Hare in his
recent work on American Constitutional I>aw:

—"An act regulating com-
merce is not necessarily invalid because it Ls at variance with a commercial
or other treaty, because treaties, so iar as they affect private rights or have a
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President's Power of Nomination to Oflace.—The President

is the efficient power in the appointment of the officers of govern-

ment. He is to nominate, and, with the advice and consent of

domestic operation, are essentially legislative, and may, like other laws, be
abrogated by a statute which lays down a difterent rule; or, to state the pro-
position somewhat dilferently, what the President and Senate do under the
treaty-making power, the President, Senate, and House of Representatives
may undo by virtue of the law-making power, both powers springing from
the same source, the people of the United States, and each standing at the
same level, so that neither can claim precedence, and whichever speaks la.st

will prevail." p. 4.39. Taylor v. Morton, 2 Curt. 454, 459(1855); Head-money
Cases, 112 U. S. 580, .597 (1884); Chew Hong r. U. S., id. 536, 562 (18841.

Again, on pp. 502, 503, the same author says:
—"The power of Congress to

regulate commerce, and the power of the President and Senate over the

same subject-matter through the treaties made with foreign nations, may
obviously clash; and it seems to be well settled that when such a result en-

sues, the act of Congress will, if subsequent, prevail. A treaty is a law, but
it has, so far as the courts are concerned, no higher claim, and may, as con-
cluded by two branches of the government, have less weight than a statute

to which all have given their consent. It consequently fulls within the rule

that, as between two opposite enactments, that which is the latest declara-

tion of the national will shall prevail. Whether the compact is or is not
broken by such a course, is a political question beyond the scope of the
judiciary, and must be left to the other departments of the government for

settlement by negotiation or through a recourse to arms."
It seems fair to infer that if Congress can violate a treaty by positive en-

actment, it can do so by refusing to take any action whatever.
The consideration, that thereby the public faith may be broken, is met by

the practical observation just cited that the injured parties have a means of

redress beyond the cognizance of municipal law. It is also met by the

theoretical principle that "every foreign government may be presumed to

know that so far the treaty stipulates to pay money, the legislative sanction

is required." Turner v. Amer. Bap. Missionary Union, supra, 348; and there-

fore has secured no binding contract for the payment of money by our govern-

ment until it has obtained such sanction.

As a matter of politics the question has been much discussed. In 1796

Mr. Gallatin, addressing the House of Kepresentati ves on the subject o/" .lay's

treaty, argued that "if the treaty-making power is not limited by existing;

laws, or if it repeals laws that clash with it; or if the legislature is obligcfl

to repeal the laws so clashing, then the legislative power in fact resides in

the President and Senate, and they can, by employing an Indian tribe. p:uss

any law under the color of treaty." Discussing the same question in aletter

to Monroe, Jefferson wrote as follows: "On the precedent now to bo set will

depend the future construction of our Constitution, and whether the jwwers

of legislation shall be transferred from the President, Senate, and House of

Representatives to the President, Senate, and Piamingo, or any other Indian,

Algerine, or other chief" To the same point a German author has devr)t^

the following ma.sterly exposition: "Congress has under the Constitution

the right to lay taxes and imposts, as well as to regulate foreign trade, but

the President and Senate, if the 'treaty-making power' be regarded as abs4>-

lute, would be able to evade this limitation by adopting treaties wliicli

would cx)mpel Congress to destroy its whole tariff .system. According to the

Constitution, Congres.s has the right to determine questions of naturaliza-

tion, of patents, and of copyright. Yet, according to the view here contested,

the President and Senate, by a treaty, could on these important questions

ntterly destroy the legislative capacity of the House of Representatives. The

Constitution gives Congress the control of the army. Participation in this

control would be 8aat<;hed from the House of Representatives by a treaty
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the Senate, to appoint, ambassadors, or public ministers and

consuls, the judges of the Supreme Court, and all other oflBcera

whose appointments are not otherwise provided for iu the Consti-

tution; but Congress may vest the appointment of inferior officers

in the President alone, in the courts of law, or in the heads of

departments (a).®

The appointment of the subordinate officers of government con-

(rt) Art. 2, sec. 2.

with a foreign power by which the United States would bind itself to keep
in the field an army of a particular size. The Constitution gives Congress
the right of declaring war; this right would be illusory if the President and
Senate could by a treaty launch thecountiy into a foreign war. The power
of borrowing money on the credit of the United States resides in Congress;
this power would cease to exist if the President and Senate could by treaty
bind the country to the borrowing of foreign funds. By the Constitution "no

money shall be drawn from the Treasury, but in consequence of appropria-
priations made b^' law;' but this limitation would cea.se to exi.st if by a
treaty the Unitetl States could be bound to pay money to a foreign power.
* * * Congress would cease to Ije the law-making power as is prescribed
by the Constitution; the law-making jKJwer would be the President and the
Senate. Such a condition would bec-ome the more dangerous from the fact

that treaties so adopted, being on this particular hypothesis superior to legis-

lation, would continue in force until superseded by other treaties. Not only
therefore, would a Congress consisting of two houses be made to give way to

an oligarchy of President and Senate, but the decrees of this oligarchy, when
once made, could only be changed by concurrence of President and of Sena-
torial majority of two-thirds."' Ueber den Abschluss von Staatsvertnigen,
von Dr. Ernest Meier, Professor der Rechte an der Universitat Halle. Leipzig,
1874; cited by Wharton, Dig. Internat. Law, Vol. II. ? 131 a, pp. 26. 27.

When, in 1867, the appropriation needed to carry out our treaty with
Russia for the cession of Alaska, came into discussion, the House took the
position, that the subjects embraced in the stipulations of the treaty were
"among the subjects which by the Constitiition of the United States are sub-
mitted to the power of Congress, and over which Congre-ss has jnriscliction,"
and that it was for such reason necessary that the consent of Congress
should be given to the treaty before it should have full force and effect. The
Senate, of course, took an opposite view. But as there was no real disagree-
ment l)etween the two houses as to the propriety of the appropriation, tiiey

finally united upon a bill, wherein a settlement of the dispute was avoided
by the non-committal declaration, that "said stipulations cannot be carried
into full force and effect except by legislation to which the consent of both
houses of Congress is necessary."
Thus the question stands, awaiting decision. "Yet two positions may be

regarded as accepted in the practical working of our government. One is

that without a Congressional vote there can be no appropriation of money
which a treaty requires to be paid. The other is that it should require a
very strong case to justify Congress in refusing to pass an appropriation
which is called for by a treaty duly ratified." Wharton. Dif<. Internat.
Law. vol. II. ? 131 a,' p. 23.

' See act of Jan. IG. 1833, c. 27, 22 Stat, at L. 403, to regulate and im-
prove the civil service of the United States. It provides, inter alia, for

—

1. The appointment of a civil service commission.
2. The open and competitive examination of applicants for public service.
3. The filling of oflBces. &c.. by selection basetl on such examination, and

proportioned to the population of the several states and territories.
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cerned in the administration of the law, belongs with great pro-

priety to the President, who is bound to see that the laws are

faithfully executed, and who is genei'aliy charged with the powers

and responsibility of the executive department. The association

of the Senate with the President in the exercise of this power, is

an exception to tbe general delegation of executive authority; and

if he were not expressly invested with the exclusive right of

nomination in the instances before us, the organization of this

department would be very unskilful, and the government degen-

erate into a system of cabal, favouritism, and intrigue. But the

power of nomination is, for all the useful purposes of restraint,

equivalent to the power of appointment. It imposes upon the

President the same lively sense of responsibility, and the same

indispensable necessity of meeting the public approbation or

censure. This, indeed, forms the ultimate security that men in

public stations will dismiss interested considerations,

[ * 288 ] and act with a steady, zealous, and * undivided regard

for the public welfare. The advice and consent of the

Senate, which are requisite to render the nomination effectual,

cannot be attended, in the nature of the case, with very mischiev-

ous effects. Having no agency in the nomination, nothing but

simply consent or refusal, the spirit of personal intrigue and per-

sonal attachment must be pretty much extinguished, from a want

of means to gratify it. On the other hand, the advice of so re-

spectable a body of men will add still further inducements to a

coolly reflected conduct in the President, and will be at all times

a check on his own misinformation or error (a).

The remaining duties of the President consist in giving inform-

ation to Congress of the state of the Union, and in recommending

to their consideration such measures as he shall judge necessary

{a) It was settled, in the case of Marbury r. Madison, 1 Cranch, I'M. that

when a person has been nominated to the Senate for office by the Presi-

dent, and the President has received the advice and consent of the Senate to

the appointment; and lias signed the commission, the appointment is final

and complete, and the person appointed is entitled to the possessio?i of the

commission, and to hold the office until constitutionally removed. The

principle settled in that case was, that the official acts of the heads of the

executive department as organs of the President, which are of a ])olitical

nature and rest under the Constitution and laws in executive discretion, are

not within judicial cognizance. But when duties are imposed upon such

heads affecting the rights of individuals, and which the President cannot

lawfully forbid, as for instance to record a patent, or furnish the copy of a

record, the person in that case is the officer of the law, and amenable thereto

in the ordinary course of justice. Ibid. 170, 111. ^»
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or expedient He is to convene both houses of Congress, or

either of them, on extraordinary occasions, and he may adjourn

them in case of disagreement. He is to fill up all vacancies that

happen during the recess of the Senate, by granting commissions,

which shall expire at the end of their next session. He is to

receive ambassadors and other public ministers, to commissiun all

the officers of the United States, and take care that the laws be

faithfully executed (a).

The propriety and simplicity of these duties speak for them-

selves. The power of receiving foreign ministers includes in it

the power to dismiss them, since he alone is the organ of com-

munication wich them, the representative of the people in all

diplomatic negotiations, and accountable to the community, not

only for the execution of the law, but for the competent qualifi-

cations and conduct of foreign agents.

May be Impeached.—In addition to all the precautions

which have been mentioned to prevent abuse of the executive

trust, in the mode of the President's appointment, his

term of office, and the * precise and definite limitations [
* 289 ]

imposed upon the exercise of his power, the Constitu-

tion has also rendered him directly amenable by law for mal-

administration. The inviolability of any officer of government is

incompatible with the republican theory, as well as with the

principles of retributive jastice. The President, Vice-President

and all civil officers of the United States, may be impeached by

the House of Representatives, for treason, bribery, and other

high crimes and misdemeanors, and, upon conviction by the Sen-

ate, removed from office (6). If, then, neither the sense of duty,

the force of public opinion, nor the transiton* nature of the seat,

are sufficient to secure a faithful discharge of the executive trust,

but the President will use the authority of his station to violate

(a) Art. 1. sec. 2, 3. It was considered, in TTie Message of President Jack-
torn to Congress of the list December. 1836, in relation to Texas, to be an unset-
tled question to whom, uuder the government of the United States, strictly

belonged the power of originally recognizing a new state. It was eithier

necessarily involved in some iif the great powers given to Congress, or in
that given to the President and Senate to form treaties with foreign powers,
and to appoint .ambassadors and other public ministers, or in that conferred
npon the President to receive uiLnisters from foreign nations. It was admit-
ted to be most expedient, that the recognition of the independence of a newly
assumed state, should be left to the deci.sion of Congress, and especially
when the exercise of the power would probably lead to wax.

(6) Art 2, sec 4.
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the Constitution or law of the land, the House of Representatives

can arrest him in his career, by resorting to the power of impeach-

ment.

I have now finished a general survey of the office of President

of the United States, and, considering the nature and extent of

the powers necessarily incident to that station, it was difficult to

constitute the office in such a manner as to render it equally safe

and useful, by combining in the structure of its powers a due

proportion of energy and responsibility. The first is necessary,

to maintain a firm administration of the law; the second is equally

requisite, to preserve inviolate the liberties of the people. The

authors of the Constitution appear to have surveyed the two ob-

jects with profound discernment, and to have organized the execu-

tive department with consummate skill.
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* LECTTRE XIY

.

[
* 29 1 ]

OF THE JUDICL\RY DEPARTMENT.'

As the judiciary power is intrusted with the administration of

JDstice, it interferes more visibly and uniformly than any other

part of government, with all the interesting concerns of social

life. Personal security and private property, rest entirely upon

the wisdom, the stability, and the integrity of the courts of jus-

tice. In the survey which is to be taken of the judiciary estab-

lishment of the United States, we»will in the present lecture

consider, (1.) The judges, in relation to their appointment, the

tenure of their office, and their support and responsibility. (2.)

TLe structure, powers, and officers of the several courts.

I. The Constitution (a) declares, that "'the judicial power of

the United States shall be vested in one Supreme Court, and in

such inferior courts as the Congress may from time to time ordain

and establish." In this respect it is mandatory upon the legisla-

tvu*e to establish courts of justice commensurate ^vith the judicial

power of the Union. Congress have no discretion in the case (6).

They were bound to vest the whole judicial power, in an original

or appellate form, in the courts mentioned and contemplated in

the Constitution, and to provide courts inferior to the Supreme
Court, in which the judicial power, unabsorbed by the Supreme
Court, might be placed. The judicial power of the United States

is, in point of origin and title, equal with the other powers of the

government, and is as exclusively vested in the courts created by
or in pursuance of the Constitution, as the legislative power is

vested in Congress, or the executive power in the President (c).

(o) Art. 3, .sec. 1.

(bS Martin v. Hunter, 1 Ulieatm, 328—337.
(c) Story's Comm. vol. iii. p. 449—456.
' An English author .says : "Few American institations are better worth

studying than this intricate judicial machinery; few deserve more admiration
for the smoothness of their working; few have contributed more to the peace
and well-being of the country." Bryce. American Commonwealth, vol. i.

226. See also Freeman, Lecture on The Elder and the Newer England.

20 VOL. I. KENT. 305
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The President is to nominate, and by and with the advice and

consent of the Senate, to appoint, ''judges of the Supreme Court,

and all other officers whose appointments are not therein other-

wise provided for, and which shall be established by law. But

Congress may by law vest the appointment of such inferior oflfi-

cers as they think proper in the President alone, in the courts of

law, or in the heads of departments" (a). It has never beea

judicially settled, but it has been very authoritatively and very

wisely settled by the uniform practice of the government, that

the judges of the [circuit and] district courts are not inferior

officers, whose appointments might be withdrawn by law from

the President and Senate, and placed in other hands.

Judicial Independence.—The advantages of the mode of ap-

pointment of public officers by the President and Senate, have

been already considered. This mode is peculiarly fit and proper

in respect to the judiciary department. The just and vigorous

investigation and punishment of every species of fraud and vio-

lence, and the exercise of the power of compelling every man to

the punctual performance of his contracts, are grave duties, not

of the most popular character, though the faithful discharge of

them will certainly, command the calm approbation of the judi-

cious observer. The fittest men would probably have too much

reservedness of manners, and seventy of morals, to secure an

election resting on universal suffrage. Nor can the mode of ap-

pointment by a large deliberative assembly, be entitled to un-

qualified approbation. There are too many occasions, and too

much temptation for intrigue, party prejudice, and local inter-

ests, to permit such a body of men to act, in respect to such ap-

pointments, with a sufficiently single and steady regard

[ * 292 ] for the general welfare. * In ancient Rome, the praetor

was chosen annually by the people, but it was in the

eomitia by centuries, and the choice was confined to persons be-

longing to the patrician order, until the close of the fourth cen-

tury of the city, when the office was rendered accessible to the

plebeians ; and when they became licentious, says Montes-

quieu (6), the office became corrupt. The popular elections did

very well, as he observes, so long as the people were free, and

magnanimous, and virtuous, and the public was without corrup-

[n) Art. % sec. 2.

(6) Expril de Loix, liv. 8, c. 12.
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tion. But all plans of government which suppose the people

will always act with wisdom and integrity, are plainly Utopian,

and contrary to uniform experience. Government must be

framed for man as he is, and not for man as he would be if he

were free from vice. Without referring to those cases in our

own country, where judges have been annually elected by a pop-

ular assembly, we may take the less invidious case of Sweden.

During the diets which preceded the revolution in 1772, the

states of the kingdom sometimes appointed commissioners to act

as judges. The strongest party, says Catteau (a), prevailed in

the trials that came before them, and persona condemned by one

tribunal were acquitted by another.

By the Constitution of the United States (6), " the judges both

of the Supreme and inferior courts are to hold their offices during

good behaviour ; and they are, at stated times, to receive for their

services a compensation which shall not be diminished during

their continuance in office." The tenure of the office, by render-

ing the judges independent, both of the government and people,

is admirably fitted to produce the free exercise of judgment in

the discharge of their trust This principle, which has been the

subject of so much deserved eulogy, was derived from the Eng-

lish' constitution (c). The English judges anciently

held their seats * at the pleasure of the king, and so does [ * 293 j

the lord chancellor to this day. It is easy to perceive

what a dangerous influence this must have given to the king in

the administration of justice, in cases where the claims or pre-

tensions of the crown were brought to bear upon the rights of a

private individual. But, in the time of Lord Coke (d), the

barons of the exchequer were created during good behaviour, and

so ran the commissions of the common law judges at the restora-

(a) View of Sweden, ch. 8.

(6) Art. 3, sec. 1.

(c) The high judicial officer in the ancient kingdom of Aragon, called the
Justieia, aud appointed by the king, having repeatedly and boldly protected
private individuals from the persecutions of the crown, was in more than
one instance removed from office at the instance of the king. To guard
against the like prostration of the independent discharge of duty, it was
provided by a statute of Alfonso V., in 1442, that the justice should continue
in office during life, removable only on sufficient cause by the king and the cartes

united. PreacotVs Hist, of Ferdinand and Isabella, vol. i. Int. p. 108. This
was the mast ancient precedent in favour of the establishment of an inde-
pendent judiciary, and it did great credit to the wisdom and spirit oi the
free states ot Aragon.

(d) 4 iHsi. 117.
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tion of Charles II. (a). It was still, however, at the pleasure of

tho crown, to prescribe the form of the commission, until the Act

of Settlement, of 12 and 13 VVm. III. c. 2, which was in the na-

ture of a fundamental charter, imposing further limitations

upon the crown, and adding fresh securities to the Protestant suc-

cession, and the rights and liberties of the subject. It established

that the commissions of the judges be made quamdiii se bene

gesserint, though they were still to be removable upon the address

of both houses of Parliament (b). The excellence of this pro-

vision has recommended the adoption of it by other nations of

Europe. It was incorporated into one of the modern reforms of

the constitution of Sweden (c), and it was an ai'ticle in the

French ooustitution of 1791, and in the French constitution of

1795, and it was inserted in the constitutional charter of Louis

XVIII. The same stable tenure of the judges is contained in a

provision in the Dutch constitution of 1814, and it is a principle

which likewise prevails in most of our state constitutions, and, in

somo of them, under modifications more or less extensive and in

jurious.

In monarchical governments, the independence of the

[ *29-4 ] * judiciary is essential to guard the rights of tho sub-

ject from the injustice of the crown; but in republics it

is equally salutary, in protecting the Constitution and laws from

the encroachments and the tyranny of faction. Laws, however

wholesome or necessary, are frequently the object of temporary

aversion, and sometimes of popular resistance. It is requisite

that the courts of justice should be able, at all times, to present

a determined countenance against all licentious acts; and to deal

impartially and truly according to law, between suitors of every

description, or whether the cause, the question, or the party, be

popular or unpopular. To give them the courage and the firm-

ness to do it, the judges ought to be confident of the security of

(n) 1 Sid. 2. Charles I., in his message to ParliaBient July 5th, 1641, in-

forming them of having signed the bill for abolishing the high commission

court and the star chamber, added also, that he had granted that the judges

shanld thereafter hold their places qunmdiu se bene gemerint. Hume, in his

History of England, vol. vi. A'2'.\, .says, that this grant of the judges' i)alent8

during good behaviour, was made at the request of the Parliament.

(6) The English judge.s, notwithstanding the form of their commi.ssionB,

continued to consider that the demise of the crown vivcated their seats. But

this imperfection was removed by the statute of 1 Geo. III., enacted at the

recommendation of the king.

(c) Catteau's View qf Sweden, ch. 6.
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iheir salaries and station. Nor is an independent judiciary less

useful as a check upon the legislative power, which is sonietimea

disposed, from the force of passion, or the temptations of interest,

to make a sacrifice of constitutional rights; and it is a wise and

necessary principle of our government, as will be shown hereafter

in the course of these lectures, that legislative acts are subject to

the severe scrutiny and impartial interpretation of the courts of

justice, who are bound to regard the Constitution as the para-

mount law, and the highest evidence of the will of the people (a).

The provision for the permanent support of the judges is well

calculated, in addition to the tenure of their office, to give them

the requisite independence. It tends also to secure a succession

of learned men on the bench, who, in consequence of a certain

undiminished support, are enabled and in«luced to quit the lucra-

tive pursuits of private business for the duties of that important

station. The Constitution of the United States, on this subject,

was an improvement upon all our previously existing constitutions.

By the Eaglish Act of Settlement of 12 and 13 William ILL, it

was declared that fhe salaries of the judges should be ascertained

and established; but by the statute of 1 Geo. III., the salaries of

the judges were absolutely secured to them during the continu

auce of their commissions. The constitution of Massachusetts

followed the declaration in the English statute of AVilliam, and

provided that permanent and honourable salaries should

be established by law for the judges; but *this was not [ *295 ]

sufficiently precise and definite, and the more certain

provision in the Constitution of the United States has been wisely

followed, in the subsequent constitutions of most of the individual

states. The constitution of New York, as amended in 1821, is an

exception to this remark, and it left the judiciary department in

a more dependent condition, and under greater disabilities, than

it found it, and greater than in any of those states in the Union,

or in any of those governments in Eujope, whose constitutions

had been recently reformed (b).

.1) The protection of law and liberty from the encroachments of the isov-

ereign was an avowed puqK)se of the institntion of the Justiein in the Ara-
goiiese constitution, h^ quid nuiem damni defrimenfire leges aut libertntes nosirae

patiantur judex quidam medius adesio ad quern a rege provocare, si aliquem
laeserif, injuriasque arcere si quas fon*an reipub. intulerit,jusfasqueesto. Blancas,
Commentarii, p. 26, cited in 1 Prescotfs Ferdinand and Isabella, Int. p. 107,
n. .59.

(6) By the constitutions of Massachusetts, Pennsylvania, Delaware, Mary-
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But though tho Constitution of the United States has rendered

the courts of justice independent of undue influence from tho

other departments, it has made them amenable for any corrupt

violation of their trust. The House of Representatives, as wo
have already seen, is invested with tho power of impeachment,

and the judges may, by that process, be held to answer before

the Senate, and if convicted, they may be removed from of&ce.^

Extent of the Judicial Power.—II. The federal judiciary

being thus established on principles which are essential to maintain

that department in a proper state of independence, and to secure

land, Virginia, Kentucky, North Carolina, South Carolina, Louisiana, Mis-
souri and Illinois, the judges of the supreme courts hold their offices during
good behaviour.* In the states of Maine, New Hampshire, and Connecticut,
they hold during good behaviour, or until seventy yeare of age, and in Mis-
souri until sixty-five, and in New York nntil sixty years of age. In Ten-
nessee the judges of the supreme court hold their offices for twelve years,

and of the inferior courts, for eight years; in Arkansas for eight years;

in the states of New-Jersey, Ohio, Michigan, and Indiana, they hold for

the term of seven years ; in Alabama and Mississippi for six, and in

Georgia for three years, and in Vermont and Rhode Island they are annu-
ally elected. By the ordinance of Congress of Juh% 1787, for the gOM.rn-
ment of the North-West Territory, the commisbioiis of the judges were to

continue in force during good behaviour. But the subsequent constitu-

tions of Ohio and Indiana cut down that permanent tenure to one for seven
years. The constitution of Alabama, in 1819, established the judicial tenure

to be during good behaviour; but the constitution has been since specially

altered in that particular, so as to change the tenure to the term of six years.

And by the first constitution of the state of Mississippi, in 1807, the judges
held their offices during good behaviour, or until sixty-five years of age, and
were appointed by the joint vote ofthe two houses of the legislature, given nm
voce, and recorded. But by the constitution, as amended and re-ordained in

1833, evefy officer in the government, legislative, executive, and judicial, is

elected by the universal suffrage of the people; that is, by every free white
male citizen of twenty-one years of age, who has resided within the state for

one year preceding, and for the last four months within the county, city, or

town, in which he offers to vote. The judges of the supreme court of errors

and appeals are thus chosen by districts for six years. The chancellor is

elected for six years by the electors of the whole state. The judges of the

circuit courts are elected in districts for four years. The judges of probates

and clerks of courts are elected for two years, &c. This is carrying the dem-
ocratic principle beyond all precedent in this country.

In respect to the compensation of the judges of the superior courts, the

constitutions of the states of Maine, Pennsylvania, Delaware, Virginia, Ten-

nessee, South Carolina, Georgia, Alabama, Ohio, Indiana, Illinois, Michigan,

Misjiouri, Mississippi, Arkansas, and Ix)uisiana, either establish or direct the

salaries to be fixed by law, and that they shall not be diminished during the

continuance of the judges in oflSce. In New Hampshire, North Carolina, and

Kentucky, adequate and permanent, or fixed salaries, are directed to he pro-

vided by law. In other states (and New York is one of them) the compen-
sation of the judges, and the duration of it, rest entirely in legislative dis-

cretion; for though the statute (as in New York) may declare that the judges

shall have a specified annual salary, the statute is liable, at any future time,

to legislative repeal. '' See ante, p. 289.
* In Penna., by C!onst of 1874, one term of 21 years.
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the pure and vigorous admiliit-tration of the law, the Constitution

proceeded to designate, with comprehensive precision, the objects

cf its jurisdiction. The judicial power extends {af to all cases in

law and equity arising under the Constitution, the laws and

treaties of the Union; to all cases affecting ambassadors, other

public ministers, and consuls; to all cases of admiralty and mari-

time jurisdiction: to controversies to which the United States

shall be a party; to controversies between two or more states; to

controversies been a state, when plaintiff, and citizens of another

state, or foreign citizens or subjects; to controversies between

citizens of different states, and between citizens of the same state,

claiming lands under grants of different states; and be-

tween a state, or citizens ^thereof , and foreign states
; [

* 296 ]

and between citizens and foreigners.* The propriety

[a) Art. 3, sec. 2. Amendments to the Constilution, art. 11.
^ The language of the Constitution, which, for the sake of brevity, and in

recognition of the amendment soon to be discnsse<l, ( post, pp. 29ti. 297,) the
author has somewhat modified, is as follows:

—
" The judicial powershall ex-

tend to all ca.ses in law and equity arising under this Constitution, ihe laws
of the United States, and treaties made, or which shall l)e made, under their

authority;—to all cases affecting amba.ssadors, other public ministers, and
consuls;—to all cases of admiralty and maritime jurisdiction: to controver-
sies to which the United States shall be a party;—to controversaries be-
tween two or more States;—between a State and citizens of another State;

between citizens of different States:—between citizens of the same State
claiming hinds under grants of dilferent States:—and between a State, or
the citizens thereof, and Ibreign States, citizens, or subjects.''

* Sec. 711 of Kev. Stat., as amended by act of Feb. 18. 1875. c. 80. 18
Stat, at L. 318, provides that the jurisdiction vested in the courts of the
United States shall be exclusive of the courts of the several States in the lol-

loAving matters:
'• First. Of all crimes and offences cognizable under the authority of the

United State.s.

"Second. Of all suits for penalties and forfeitures incurred under the
laws of the Unite<l States.

'• Third. Of all civil causes of admiralty and maritime jurisdiction ; saving
to suitors, in all cases, the right of a common-law remedy, where the com-
mon law is competent to give it. [See^s/, p. 372.]

"Fourth. Of all seizures under the laws of the Unitetl States, on land or
on waters not within admiralty and maritime jurisdiction.

"Fifth. Of all ca-ses arising under the patent-right or copyright laws of
the United States.

"Sixth. Of all matters and proceedings in bankruptcy.
"Seventh. Of all controversies of a civil nature, where a State is a party,

except between a State and its citizens, or between a State and citizens of
other States, or aliens."
The act of March 1. 1875, c. 114, ? 3. 18 Stat, at L. 3a5, "to protect all

citizens in their civil and legal rights," gave to the district and circuit
courts of the United States, exclusively of the courts of the several States,
cognizance of all crimes and offences against, and violations of, its provi-
sions. In the Civil Rights Cases, 109 U. S. 3 (1S83\ U 1 & 2 of this act.
were, however, declared unconstitutional as applied to the States.
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and fitness of these judicial powers seem to result, as a necessary

consequence, from the union of these states in one national gov-

ernment, and they may be considered as requisite to its existence.

The judicial power in every government must be co-extensive

>vith the power of legislation. It follows, as a consequence, that

the judicial department of the United States is, in the last resort,

the final expositor of the Constitution as to all questions of a ju-

dicial nature (a). Were there no power to interpret, pronounce,

and execute the law, the government would either perish through

its own imbecility, as was the case with the articles of confedera-

tion, or other powers must be assumed by the legislative body,

to the destruction of liberty. That the interpretation of treaties,

and the cases of foreign ministers and maritime matters, are

properly confided to the federal courts, appears from the close

connection those cases have with the peace of the Union, the con-

fusion that different proceedings in the separate states would

tend to produce, and the responsibility which the United States

are under to foreign nations for the conduct of all its members.

The other cases of enumerated jurisdiction are evidently of na-

tional concern, and they constitute one of the principal motives to

union, and one of the principal cases of its necessity, which was

the insurance of the domestic tranquility. The want of a federal ju-

diciary to embrace these important subjects, was once severely

felt in the German confederacy, and disorder, license, and desola-

tion, reigned in that unhappy country, until the establishment of

the imperial chamber by the Emperor Maximilian, near the close

of the fifteenth century; and that jurisdiction was afterwards the

great source of order and tranquility in the Germanic body (b).

The judicial power, as it originally stood, extended to suits pros-

ecuted against one of the United States by citizens of another

etate, or by citizens or subjects of any foreign state; but the states

were not willing to submit to be arraigned as defend-

[ * 297 ] ants before the federal courts, at the instance *of privato

persons, be the cause of action what it may. The deci

eion of the Supreme Court of the United States, in the case of

(n) The Fcdernlini. No. 13, 3:5, 30, 80. Story'n CommentaricH on the Qmsilihc

iinn, vol. i. p. 3(50, 3fi'2, 363, notes. Marshall, Ch. J., in Cohens v. Virginia,

€ mieatoti, 2CA, 384. Th»! whole question is fully e.\aniine(i, and all the

niontempoiary disou.ssions in relation to it placed iu a iitriking view, in 1

Story's Commenlarien on the ConstUution, p. 344—382.

(h) Robertson's Charles V., vol. 1. p. 183, 395, 397.
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Chisholm V. The State of Georgia (a), decided Id 1 793, and in

which it was adjudged, that a state was suable by citizens of an-

other state, gave much dissatisfaction, and Ihe legislature of

Georgia carried their opposition to an oi)en defiance of the judi-

cial authority. The inexpediency of the power appeared so great,

that Congress, in 1794, pro|X)sed to the States an amendment to

that part of the Constitution, and it was subsequently amended

in this particular under the provision in the fifth article. It was

declared by the amendment (6), that the judicial power of the

United States should not be construed to extend to any suit in

law or equity, commenced or prosecuted against one of the

United States by citizens of another state, or by citizens or sub-

jects of any foreign state.* The inhibition applies only to citi-

zens or subjects and does not extend to suits by a state, or by

foreign states or jxjwers (c). They retain the capacity to sue a

state as it was originally granted by the Constitution; and the

Supreme Court has original jurisdiction in the case of suits by a

foreign state against one of the members of the Union (d).

if -2 Dallast. 419.

(b) Amendments, art. 11.

(e) The Cherokee Nation v. Creoigia, 5 Peten' U. S. Rep. 1. New Jersey r.

New York, Ibid. 284.

(rf) Blair, J., and Cnshing, J., in Chisholm r. State of Georgia, 2 Dallas.

419. That a foreign prince or state may sue in our own as well as in the
English courts of law and eqtiity, see King of Spain r. Oliver, 1 Peters^ Cir.

Hep. 276. The Colombian Government r. Rothschild, 1 Simons. 104. King
of Spain r. Machado. 4 Pu-tfte!, 238. 1 Dote P. C. N. S. 165 S. C. No direct
suit can be maintained against the Vhiiefl States, without the authority of an
act of Congress, nor can any direct judgment be awarded against them for

costs. Marshall, Ch. J., in Cohens r. Virginia, 6 Wheaion. 411. 412. United
States r. Barney, C. C. Maryland, 3 ffaWs L. J. 128. But if an action be
brought by the United States, to recover money in the hands of a party, he
may, by way of defence, set up any legal or equitable claim he has against
the United States, and need not, in such case, be turned round to an appli-
cation to Congress. .Act of Congress, March 3d, 1797, ch. 74, sect. 3, 4.

United States r. Wilkins, 6 Wheaton, 135, 143. Walton v. United States, 9
meaton, 651. United States c. Mac Daniel, 7 Peters' U. S. Pep. 16. United
States r. Ringgold, 8 Ibid. 163. United States r. Clarke. 8 Ibid. 436. United
States r. Robeson, 9 Peters. 319. Same r. Hawkins. 10 Ibid. 125. But to
entitle the party to his set-oflF, his claim must have been pre>'iously subm:'-
ted to the accounting officers of the trea.sury and been disallowed, or he must
reasonably account for the omission See sect. 3 and 4 of the act aforesaid.
In the case ex parte Madrazzo, 7 Peters^ U. S. Rep. 627. a subject of the king
of Spain filed a libel in the admiralty, against the ^ate of Georgia, alleging
that the state was in possession of monies, being the proceeds of certain pro-
perty belonging to him. and claiming a right to institute a suit in the ad-
miralty for the same, and that the 11th amendment to the Constitution of
the United States, did not take away the jurisdiction of the courts of the

* The protection afforded by thia amendment has enabled some of the
States to repudiate their debts.
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With these general remarks on the constitutional principles of

the judiciary department, and the objects of its authority, we
proceed to a particular examination of the several courts of the

United States as ordained by law.

[ * 298 ] * Supreme Court.— (1 ). The Supreme Court was in-

stituted by the Constitution, which ordained that "the

judicial power of the "United States should be vested in one

Supreme Court, and in such inferior courts as Congress might,

from time to time, ordain and establish" (a). But it received its

j)resent organization from Congress, for the Constitution had

only declared, in general terms, that there should be a Supreme

Court, with certain original and appellate powers. It consists of

a chief justice, and eight associate justices, ^ny five® of whom
make a quorum; and it holds one term annually, at the seat of

government, commencing on the second Monday in January (b)'.

But though five [six] of the judges are requisite for business in

general, yet any one or more of them may make all necessary

orders in a suit, preparatory to the hearing or trial, and continue

the court, from day to day, in the absence of a quorum ;^ and the

judge of the fourth circuit attends at the city of Washington, on

the first Monday of August annually, for interlocutory matters.

[Having defined the judicial power to be exercised by the courts

of the United States, and having created the court which is to be

United States in suits in admiralty against a state. Bnt on appeal from the

decree of tlie circuit C!)urt, sustaining the libel, to the Supreme Court of the

United States, it was held that the proceeding in question, was a mere per-

sonal suit against a state, to recover property in its possession; and that a

private person could not commence such a suit; and that it was not a Ciise

where the property was in the custody of a co\irt of admirally, or brought wi/hia

its jurisdiction, and in possession of any private person. The jurisdiction would
seem to have been impliedly admitted in the latter case.

(n) Art. :j, sec. 1.

(h) ActsoJ Congress of April 29th, 1802, February 24th, 1807, sec. 5, May
4th. 1826, January 2Ut, 1829, sec. 1, 2, and of March M, 1837, ch. 24.

^Six are now required to make a quorum. Rev. Stat. ^ 673.

'Sec. 684 of Rev. Stat, provides that the annual term of the Supreme
Court shall commence on the second Monday in October, and that such ad-

journed or special terms shall be held as the court may find neces-sary for

the dispatch of business.
• ''When, on the day appointed for holding any se.s.sion, a quorum doe^s not

attend, the justices present may for twenty days, unle.ss there sooner be a

quorum, make preparatory orders and adjouin the court from day to day.

"If a quorum does not attend within said twenty days, the business of the

court shall be continued over until the next appointed .session; and if. during

a term, after a quorum has assembled, lass than that number att<*nd on any

day, the justices attending may adjourn the court from day to day until tlicre

is a quorum, or may adjourn without day." Rev. Stat, 'i^ 685, 686.
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Bupreme among them, the Constitution proceeds to confer upon

this Supreme Court, making a careful separation, distinct original

and appellate jurisdiction. "In all cases affecting ambassadors,

other public ministers, and consuls, and those in which a State

shall be a party, the Supreme Court shall have original jurisdic-

tion. Iq all the other cases before mentioned the Supreme Court

shall have appellate jurisdiction, both as to law and fact, with

such exceptions and under such regulations as the Congress shall

make." ' By way of supplying a provision omitted in the Con-

stitution, Congress, we must firstly observe, dividing the Supreme

Court's original jurisdiction into exclusive and not-exclusive,

defines each branch with reference to parties litigant.'" "The

Supreme Court shall have exclusive jurisdiction of all contro-

versies of a civil nature where a State is a party, except between

a State and its citizens, or between a State and citizens of other

States, or aliens, in which latter cases it shall have original, but

not exclusive, jurisdiction." " Adapting these words to the

changes introduced by the above-mentioned amendment,'^ giving

to each State immunity from arraignment at the suit of citizens

of other States, or of citizens or subjects of foreign States, they

would read as in the sentence next to follow.]

The Supreme Court has exclusive jurisdiction of all contro-

versies of a civil nature, where a State is a party; except in suits

[against a State by one or more of its*- citizens, or] by a State

against one or more of its citizens; " [and except, also, in suits

against a State by citizens of other States or aliens], or [by a State]

against citizens of other States or aliens,—in which cases [of suits

against citizens of other States or aliens] it has original, but not ex-

clusive jurisdiction. It has also [by a similar legislative subdivi-

sion of its original jurisdiction of cases to which a State is not a

party.] exclusively, all such jurisdiction of suits, or proceedings

against ambassadors, or other public ministers, or their domestics,

or domestic servants, as a court of law can have or exercise, con-

'Art. III., sec 2.
'* As to power of Congress to do this, .see po.'<l, p. 315.
" Act of Sept. 24, 17S9, c. 20, § 13, 1 Stat, at L. 80, as re-enacted in Eev.

Stat. ?. 687
"Supra, p. 296.
"Cohens v. Virginia. 6 Wheat. 264. 303 (1821); Penna. v. Quicksilver Co.,

10 Wall. .553. 556 (1870). For general view of th.e subject, see Ames r Kan-
sas, 111 U. s. 449(1884); Wisconsin v. Pelican Ins, Co., 1-27 U. S. 265, 287
(1888).
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sistently with the law of nations; and original but not exclufc^ivo

jurisdiction, of all suits brought by ambassadors, or other public

ministers or, in which a consul or vice-consul shall be a party (a).'*

The Supreme Court was [as said above] also clothed by the Con-

stitution (b) "with appellate j urisdiction, both as to law

[
* 299] and fact, *with such exceptions and under such regula-

tions as Congress should make;" and, by the judiciary

act of 1789, appeals lie to this court from the circuit courts, and

the courts of the several states.^^ Final judgments and decrees,

(a) Act of Congress September 24th, 1789, sec 13.

{b) Art. 3, sec 2.

^* Re-enacted, with slight change of XCords, in § 687 of Rev. Stat.
1* APPELLATE JURISDICTION OF THE SUPREME COURT.—Taking

tip the matter where the operation of the Constitution ceased, this act gave

form to the appellate jurisdiction of the Supreme Court. It also created, and
vested with definite jurisdictionSj both circuit and district courts. From
time to time thereafter, other acts were passed to alter or extend the juris-

diction of the federal courts in being, and to add others to their number. In

1873, all subsisting provisions on this subject were embodied in the Revised

Statutes; but since that time the work of legislative alteration and addition

has steadily proceeded. It is in consequence ot the progression so narrated,

that, at this point, the author's account of the federal judiciary system is

misleading and inadequate. The general outlines of this system, as at pres-

ent constituted, may be shown from the highest point of view by adding to

the foregoing observations of the chapter before us the following analysis of

the appellate jurisdiction of the Supreme Court.

It is divisible primarily as being

—

I. FROM THE CIRCUIT COURTS.—The appellate jurisdiction of the

Supreme Court under this head is, again, divisible with reference to the cir-

cumstances owing to which it attaches; in other words, it is allowed because

of one or another of the following reasons.

1. Because of the Amount Involved.—The amount involved gives

the jurisdiction of which we speak in cases which are, for the most part, dis-

tributable in accordance with their general characteristics; namely,

—

(a) 7/1 Civil Actions.—" All final j udgments of any circuit court, or of any
district courj acting as a circuit court, in civil actions brought there by orig-

inal process, or removed there from courts of the several States, and all final

judgments of any circuit court in civil actions removed there from any dis-

trict court by appeal or WTit of error, where the matter in dispute, exclnsive

of costs, exceeds the sum or value of two [by act of Feb. 16, 1875, c. 77, § 3,

18 Stat, at L. 316, raised to five] thousand dollars, may be re-examined and

reversed or affirmed in the Supreme Court upon a writ of error." Rev. Stat.

^^^1-
. . <.*

(b) In Cases of Equity, and of Admiralty and Maritime Jurisdiction.— An

appeal shall be allowed to the Supreme Court from all final decrees of any

circuit court, or of any district court acting as a circuit court, in cases of

equity, and of admiralty and maritime jurisdiction, where the matter m
dispute, exclusive of costs, exceeds the sum or value of two [by said act Feb.

16, 1875, raised to five] thousand dollars, and the Supreme Court is required

to receive, hear, and determine such appeal." Rev. Stat. ^ 692.

(c) In Proceedings against Common Carriers to Enforce Obedience to Orden,

&c., of the Inter-State Commerce Commission.—Concerning these proceedings,

where trial by jury is not necessary, the provision as to appeal is :
"When

the subject in dispute shall be of the value of two thousand dollars or more,

either party to such proceeding before said [circRit] court may appeal to the
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ia civil actions, and snits in eqnity in the circnit courts of the

Supreme Court of the United States, under the same regulations now pro-

vided by law in respect of security for such appeal ; but such appeal shall not

operate to stay or supersede the order of the court or the execution of anj
writ or process there )n; and such court may, in every such matter, order the

payment of such costs and onnsel fees as shall be deemed reasonable."'

Where trial by jury is neces-sary. the provision is: "If the subject in dispute

shall be of the value of two thousand dollars or more either party may appeal

to the Supreme Court of the United States under the same regulations now-

provided by law in respect to security for such appeal: but such appeal must
be taken within twenty davs from the day of the rendition of the judgment
of said circuit court." .\ct of March 2. 18.99, c. 382, ^ 5.

2. Because of a QuESTioy Coxcernixg the Jubisdictiox of the
CoCBT Below, in Cnses Involving any Amount Whatever.—It is now pro\ided:

"That in all cases where a final judgment or decree shall be rendered in a
circuit court of the United States in which there shall have been a question

involving the jurisdiction of the court, the party against whom the judgment
or decree is rendered shall lie entitled to an appeal or writ of error to the
Supreme Court of the United States to review such judgment or decree with-

out reference to the amount of the same; but in cases where the «lecree or
judgment does not exceed the sum of five thousand dollars, the Supreme
Court shall not review anv question rai-sed upon the record except such ques-
tion of jurisdiction. * * * " Act of Feb. 25, 1889, c. 236, § 1.

3. Becacse of Cebtificate of Divided Opinion in the Court Be-
low.—The Supreme Court obtains appellate jurisdiction from the circuit

courts by ''case certified," as follows:

I'a) In Civil Suits or Proceedings.—"Any final judgment or decree, in any
civil suit or proceeding before a circuit court which was held, at the time,

by a circuit justice and a circuit judge or a district judge, or by the circuit

judge and a district judge, wherein the said judges certify as provided by
law [Kev. Stat. ^ 652], that their opinions were opposed upon any question
which occurred on the trial or hearing of the said suit or proce«ling may
be reviewed and affirmed or reversed or modified by the Supreme Court, on
writ of error or appeal, according to the nature of the case, and subject to
the provisions of law applicable to other writs of error or appeals in regard
to bail and sujtersedeas. " Id. i, 693.

(b) In Criminal Proceedings.—"When any question occurs on the hearing
or trial of any criminal proceeding before a circuit court, upon which the
judges are divided in opinion, and the point upon which they disagree is

eratified to the Supreme Court according to law [/</. ? 651], such point shall
be finally decided by the Supreme Court; and its decision and order in the
premises shall be remitted to such circuit court, and be there entered of
record, and shall have eflect according to the nature of the said judgment
and order." Id. I 697.

4. Bec.\use of the Nature of the Rights and Oblig.\tions Drawn
IN Question.—By \ 699, id. , it is provided that a writ of error may be allowed
to review any final judgment at law, and an appeal shall be allowed fiom any
final decree in equity, rendered in any circuit court, or by any district court
acting as a circuit court, in the first five of the following classes of suits.
(The sixth and seventh classes fall under the provisions of other enactments.

)

(a) In Patent-Right and Copyright Cases ; that is. in the words of the statute,
''in any case touching patent-rights or copyrights."

(b) In Civil Actions to Enforce Revenue Laws : that is, "in any ci%il action
brought by the United States forthe enforcement ofany revenue law thereof."

(c) In Civil Actions against Revenue Officers on Account of their Official ActSy
or to Recover Moneys which they have Collected and paid into the Treasury; that
18, "in any ci\-il action against any oflicer of the revenue for any act done by
aim in the performance of his official duty, or for the recovery of any money
exacted by or paid to him which shall have been paid into the Treasury."
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United States, whether brought there by original process, or re-

(d) In Cases on Account of Deprivation of Rights, d-c, Secured by the Constitu-

tion or belonging to Citizens of the United States ; that is, "in any case brought

on account of the deprivation of any right, privilege, or immunity secured

by the Constitution of the United states, or of any right or privilege of a

citizen of the United States."

(e) In (h'vil Actions on Account of Injuries done in Furtherance of Conspiracies

against Certain Civil Bights ; that is, ''in any civil action brought by any per-

son on account of injury to his person or property by any act done in further^

ance of anv conspiracy mentioned in section nineteen hundred and eighty,

Title 'Civil Rights.' "

(f) In Certain other Civil Rights Cases.—Appellate jurisdiction from the

circuitand district courts was moreover given to the Supreme Conrtbyact of

March 1, 1875, c. 114, ^ 5, 18 Stat, at L. 339, in civil rights cases arising

under that act. As to the unconstitutionality of ^§ 1 & 2 of said act, see

ante, p. 296, n. 4.

(g) In Certain Habeas Corpus Cases.—An appeal may be taken to the Su-

preme Court, from tne final decision ofany circuit court, reviewing the final

decision of any court, justice, or judge inferior to such circuitcourt— "'In the

case of any person alleged to be restrained of his liberty in violation of the

Constitution, or of any law or treaty of the United States;" and "in the

case of any prisoner who, being a subject or citizen of a foreign state, and

domiciled therein, is committed or confined, or in custody by or under the

authority or law of the United States, or of any State, or process founded

thereon, for or on account of any act done or omitted under any alleged right,

title, authority, privilege, prote<!tion, or exemption, set up or claimed under

the commission, order, or sanction of any foreign state or sovereignty, the

validity and effect whereof depend upon the law of nations, or under color

thereof." Rev. Stat. § 763; § 764 as amended by act of March 3, 1885, c.

353, 23 Stat, at L. 437,

5. Because of the Gravity of the Offence and the Severity of

THE Punishment, in Cases of Conviction of Crime Punishable with Death.—Au
act to take effect from and after May 1st, 1889, makes this provision: "That

hereafter in all cases of conviction of crime the punishment of which pro-

vided by law is death, tried before any court of the United States, the final

judgment of such court against the respondent shall, upon the application

of the respondent, be re-examined, reversed, or affirmed by the Supreme
Court of the United States upon a writ of error, under such rules and regu-

lations as said court may prescribe." ? 6.

II. FROM THE DISTRICT COURTS.—Appellate jurisdiction from the

district courts is allowed to the Supreme Court—
1. Because of the Amount Involved, in Prize Cases.—"An appeal

shall be allowed to the Supreme Court from all final decrees of any district

court in prize cases, where the matter in dispute, exclusive of costs, exceeds

the sum or value of two thousand dollars." * * * Rev. Stat. § 695,

2. Because of the Judges' Certificate that a Question of Gev-

ERAL Importance is Involved, in Prize Cases Involving any Amount When-

ever.—In prize cases, an appeal to the Supreme Court "shall be allowed,

without reference to the value of the matter in dispute, on the certificate of

the district judge that the adjudication involves a question of general im-

portance." Id. \ 695, partly quoted immediately above. See also § 1009.

3. Because Appealable from a Superior Territorial Court, i»

Cases Tranjiferred frommch Court.—"The judgments or decrees of any dis-

trict court, in cases transferred to it from the superior court of any Territoiy,

upon the admission of such Territory as a State, under sections five hundred

and sixty-seven and five hundred and sixty-eight, may be reviewed and

reversed or affirmed upon writs of error sued out of, or appeals taken to, the

Supreme Court, in the same manner as if such judgments or decrees had

been rendered in said superior court of such Territory, And the maudatea
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moved there from the state courts, or by appeal from the district

and all write necessary to the exercise of the appellate jurisdiction of the

Supreme Court in such cases shall be directed to such district court, which

8hs.ll cause the same to be duly executed and obeyed." Id. \ 704. See also

I 569.

4. BBCArSE OF THE NATURE OF THE RIGHTS AXD ObLIGATIOXS DRAWX
IX QcESTlox, in Certain Ciril Bights Cases.—As to these cases, see supra,

I. 4, (/>.

III. FROM THE (X)URT OF CLAIMS.—Appeals to the Supreme Court

from the Court of Claims are allowed

—

1. Because (»f Judgment Adverse to the United States, in Cases

of any Description Whatever.—"An appeal to the Supreme Court shall be al-

lowed, on behalf of the United States, from all judgments of the Covirt of

Claims adverse to the United States." Rev. Stat. | 707.

2. Because of Judgment Adverse to the PI-aixtiff.—For the ben-

efit of plaintiffs appeal is allowed in t-wo groups of cases:

(a) In Cases Intolting more than Three Thousand Dollars; that is, "in any
case where the amount in controversy exceeds three thousand dollars.'" Id.

(b) In C/tsei* of Forfeiture of Claim to the United States ; that is, in any case

where plaintifl's claim is forfeited to the United States for practicing or at-

tempting to practice fraud against the United States in respect to such claim,

as provided in ? 1086. Id.

IV. FROM THE SUPREME COURT OF THE DISTRICT OF CO-
LUMBIA.—This court, it has been said, " is a judicial court established in

pursuance of the power of Congress to create inferior courts under the Con-
stitution, as well as that other power which gives to Congress the authority to

legislate in all cases over the District of Oilumbia." In re Attachment of
George E. Spencer. McArthur & M. 433, 446 (1883). Hence it is one of the
" courts of the United States." and tails under that description as the same
is used in acts of Congress. Id. ; Embry r. Palmer. 107 U. S. 3, 9, 10 {188-2).

It is further assimilable to the circuit and district courts. The Rev. Stat,

relating to the Dlst. of Col. provide that (^760) it "shall possess the same
power and exercise the same jurisdiction as the circuit courts of the United
States :

" that (5. 761) its justices '"shall severally possess the power and ex-
ercise the jurisdiction possessed and exercised by the judges of circuitcourts;"
and that

^ 1 762) " any one of the justices may hold a special term with the
same powers and jurisdiction possessed and exercised by district courts of
the United States." Other powers and jurisdiction are also conferred.

"Then we have a court that has the same jurisdiction as a circuit court, the
same powers as a circuit court, the same jurisdiction as a district court,

and the same powers as a district court," and some others. In re Spencer,
supra, 446. The inference drawn in this case is, that general enactments ex-
pressly referring to circuit and district courts may be applicable to the court
in question.

The Rev. Stat, relating to the Dist. of Col. made special provision as to
appeals from this court to the Supreme Court of the United States. " Any
final judgment, order, or decree of the Supreme Court of the District may
be re-examined and reversed or affirmed in the Supreme Court of the United
States, upon writ of error or appeal, in the same cases and in like manner as
provided by law in reference to the final judgments, orders, and decrees of
the circuit 'courts." §846. Sects. 847, 848 (see also Rev. Stat. ??7a5, 706)
made some limitations as to amount. This has been altered by subsequent
legislation, according to which the Supreme Court of the United States has
appellate jurisdiction over the Supreme Court of the District of Columbia

—

1. Bec.\useof the Amount Involved, in Cases where the Matter in Dis-
pute Exceeds, Exclusive of Cost.% the Value of Fire Thousand Dollars.— "

" The final

judgment or decree of the supreme court of the District of Columbia, in any
case where the matter in dispute, exclusive of costs, exceeds the value of
twenty-five hundred [by act of March 3, 1885, c 355, § 1, 23 Stat, at L. 443,
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courts, in cases -where the matter in dispute exceeds two thousand

raised to live thousand] dollars, may be re-examined and reversed or affirmed

in the Supreme Court of the United States, upon writ of error or appeal in

the same manner and under the same regulations as are provided in cases of

writs of error on judgments or appeals from decrees rendered in a circuit

court." Act of Feb. 25, 1879, c. 99, ? 4, 20 Stat, at L. 321.

2. Because OF the Nature of the Rights, Laws, and Authorities
Drawn in Question.—The above-cited act of March 3, 1885, which iucreivses

to five thousand dollars the amount generally required to give the Supreme
Court appellate jurisdiction from the court in view, allows an appeal or writ

of error, without regard to the sum or value in dispute

—

(a) In Ca^ea Involving the Validity of Patents or Copyrighta ; that is, in "any
case wherein is involved the validity of any patent or copyright." See also

liev. Stat. \ 699.

(h) I.i Cases Involving the Validity of Federal Treaties, Statutes,'and Authorities ;

that is, in any case "in which is drawn in question the validity of a treaty

or statute of or an authority exercised under the United States."

3. Because op the Gravity of the Offence and the Severity of
The Punishment, in Cases of Conviction of Crime Funisliable with Death.—
As to such cases, see supra, I. 5.

V. FROM THE TERRITORIAL COURTS.—These are established under

the authority which the Constitution confers upon Congress "to dispose of

and make all needful rules and regulations respecting the territory or other

property belonging to the United States." Art. IV., ^IIL, 2. They are

not in the technical sense "courts of the United States," and, in the con-

struction of acts of Congress, are held not to come under that description.

Clinton et al. v. Englebrecht, 13 Wall. 434, 447 (1871); Pickett v. U. S., 1

Idaho, 523, 525 (1874). Nevertheless, on principles some of which are ap-

plied to the other courts before discussed, appellate proceedings are allowed

to the United States Supreme Court

—

1. Because of the Amount Involved.—This is in cases of different

jurisdictional amounts :

(a) In Cases where the flatter in Dispute Exceeds, Exclusive of Costs, the Value of

Five Thousand Dollars.—"The final judgments and decrees of the supreme

court ofany Territory * * * incases where the value ofthe matter in dispute,

exclusive of costs, to be ascertained by the oath of either party, or of other

competycnt witnesses, exceeds one [by said act of March 3, 1885, raised to

five] thousand dollars, may be reviewed and reversed or affirmed in the Su-

preme Court, upon writ of error or appeal, in the same manner and under

the same regulations as the final judgments and decrees of a circuit court."

Kev. Stat. ^ 702. See also U 1909, 1911.

(b) In Cases in Indian Territory where the Matter in DLtpute, Exceeds, RrcJu-

give of Costs, the Value of One Thousand Dollars.—The Act of March 1, 1889, c.

333, establishing a United States Court in Indian Territory declares that;

"The final judgment or decree of the court hereby established, in cases

where the value of the matter in dispute, exclusive of costs, to be ascer-

tained by the oath of either party, or of other competent witnes.ses, exceeds

one tlDUsand dollars, may be reviewed and reversed or affirmed in the Su-

preme Court of the United States upon writ of error or appeal, in the same

manner and under the same regulations as the final judgments and decrees

of a circuit court." ^ 6.

2. Because of the Nature of the Rights, Law.s, and Authori-

ties Drawn in Question.—Said Act of March 1, 1885, allows an appeal

or writ of error, without regard to the sum or value in di.spute

—

(a) In Cases Involving the Validity of Patents or Copyrights; that is, in "any

case wherein is involved the validity of any patent or copyright.

"

(b) In Cases Involving the Validity of Federal Treaties, Statutes, and Auihon-

ties ; that is, in any case " in which is drawn in question the validity of a

treaty or statute of or an authority exercised under the United States."
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dollars, exclusive of costs, may be re-examined, by writ of error,

and reversed or affirmed, in the Supreme Court (a).^* Final judg-

ments and decrees in the circuit courts, in cases of admiralty and

maritime jurisdiction, and of prize or no prize, where the matter

in dispute exceeds two thousand dollars exclusive of costs, may
be reviewed on appeal in the Supreme Court;'' and in admiralty

(a) Ad of Congress of September 2ith 1789, sec. 22.

(c) In Habeas Corpus Cases Involving ihe Question of Personal Freedom.—Sec*.

1909 of Rev. Stat, provides for writ of error and appeal from the supreme
and district courts of the territories as follows :

" A writ of error or appeal
shall be allowed to the Supreme Court of the United States from the decision

of the supreme courts created by this title, or of any judge thereof, or of the
district courts create<l by this title, or of any judge thereof, upon writs of

habeas corpus involving the question of personal freedom."
3. Because of Loc.\l Considerations, in Certain C'riminal Cases in

Utah.—* A writ of error from the Supreme Court of the United States to the
Supreme Court of the Territory [of Uuih] shall lie in criminal cases, where the
accused shall have been sentenced to capital punisliment or convicted of
bigamy or polvgamv." Act of June 2.5, 1874, c. 469, ^ 3, 18 Stat, at L.
•234.

VI. FROM THE HIGHEST STATE COURTS.—By virtue of 1 709 of
Rev. Stat.. " a final judgment or decree in any suit in the highest court of a
SUite, in which a decision in the suit could be had,'' " may be re-examined
and reversed or affirmed in the Supreme Court upon a writ of error "

—

1. Because of Decision Against any Treaty, Statute, oe Au-
thority, Title, Right, Privilege, or Immunity Emanating from a
Feder.\l Source.—Following the wording of the section, it may be said
that tliis consideration is, by separate declaration, made operative ia the two
groups of cases described as follows :

(a) In Case,<i Involring the Validity of such Treaties, Statutes, or Authorities;
that is, " where is drawn in question the validity of a treaty or statute of. or
an authority exerci.sed under, the United States, and the decision is against
their validity." Id.

(b) In Cases Involving the Claim of such Titles, Rights, Privileges, or Immuni-
ties; that is, ''where any title, right, pri\ilege, or immunity is claimed
under the Constitution, or any treaty or statute of, or commis-sion held or
authorit}' exerci.sed under, the Unitetl States, and the decision is against the
title, right, pri>ilege, or immunity specially set up or claimed by either
party, under such Constitution, treaty, statute, commission, or authority.
Id.

2 Because of Decision Favorable to Statutes and Authorities
Emanating from a State Source, in Cases wherein they are Alleged to

Conflict icifh the Con.ttitution, Treaties, or Statutes of the United States ; that is,

" where isdrawn in question the validity of a statuteof. or an authority ex-
ercised under any State, on the ground of their being repugnant to the Con-
stitution, treaties, or laws of the United States, and the decision is in favnr
of their validity. '

' Id.

'^.This enactment is now supplied by S 691 ot Rev. Stat., quoted in full
mpra, n. 15, I., 1. (a), and the act of 1875 there cited. Said .section omits
mention of decrees in suits in f^iVy (as to which see infra, n. Yi); but ex-
tends its terms to judgments of district courts acting as circuit courts, and
judgments of circuit courts in actions brought theic by writ of error irom.
district courts. Said act increased from two to five thousand dollars the
amount necessary to give jurisdiction.

"Sec. 693 of Rev. Stat., quoted in full supra, n. 15, I. 1 (b), similarly pro-

21 VOL. I. KENT. 321
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and prize cases, new evidence is admitted to be receivable on ap-

peal in the Supreme Court (a)."^ This admission is conformable

to the doctrine and usage of appellate courts of admiralty, per-

mitting the parties, upon the appeal, to introduce new allegations

and new proofs, and to add new counts to the libel (b). So,

also, a final judgment or decree, in any suit in the highest court

of law or equity of a state, may be brought up on error in point

of law to the Supreme Court of the United States,'^ provided the

validity of a treaty, or statute of, or authority exercised under

the United States, was drawn in question in the state court, and

the decision was against that validity; or provided the-validity of

any state authority was drawn in question, on the ground of its

being repugnant to the constitution, ti'eaties, or laws of the

United States, and the decision was in favour of its validity; or

provided the construction of any clause of the Constitution, or

of a treaty, or statute of, or commission held under the United

States, was drawn in question, and the decision was against the

(n) Act of Congress, March 2d, 1803, sec. 11. It was decided in United

States V. Goodwin, 7 Lrancli, 108, that in civil cases, at law, the judgment of

the circuit court is final, where the cause is removed by nmt of error iiom

the district court, and no Avrit of error lies therefrom in such cases to the

Supreme Court of the United States. See 2 Wheatoyi K. 395. 12 FclerH' R.

143, S. P.

(})) The Marianna Flora, 11 Wlieaton, 28. Foster v. Gardner, C. C. Mas.s.

Amcr. Jtir. vol. ii. p. 21.

viding for appeal from final decrees of circuit courts, and of district courts

when acting as circuit courts, includes "cases of equity," and omits "cases of

prize and no prize." Said act of 1H75 rai.sed the jurisdictional amount to

live thousand dollars. Sec. 695 of Kev. Stat., quoted in full supra, a. 15, II,

1 fa), provides that, "An appeal shall be allowed to the Supreme Court I'roni

all final decrees of any district court in prize causes, where the matter in dis-

pute, exclusive of costs, exceeds the sum or value of two thousand dollars."

'*Sec. 698 nf. relating to transcripts on appeal in causes of equity, or of

admiralty and maritime jurisdiction, or of prize or no prize, adds: "And on

such appeals no new evidence shuU be received in the Supreme Court, ex-

cept in admiralty and prize causes." No. 12 of the rules of that coiirt regu-

lates the admission of new evidence in such cases.

By act. of Feb. 16, 1875. c. 77, U, KS Stat, at L. 815, it is provided that

in causes of admiralty and maritime jurisdiction on the instance-side (see

post, pp. 35:5—356) of a circuit court, such court shall find, and state separ-

ately, the facts and conclusions of law upon which it renders itsjudgnients

or decrees; that, by consent of the parties, it may submit the issues of lact to

aiury, and enter of record the finding of the jury, as the finding of .Iho

court; and that "The review of the judgments and decrees entered upon such

findings by the Supreme Court, u]>on appeal, shall be limited to a deter-

mination of the questions of law arising ujion the record, and t> Fucli rul-

ings of the circuit court, excepted to at the time, as may be presentwl by

a bill of exceptions, prepare<l as in actions at law."

"The provisions here cited by the author liave been substituted by the

Rev. Stat. ^709, analyzed supra'n. 15, VI. See also post, p. 316.
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title, right, privilege, or * exemption, specially claimed [ * 300 ]

under the authority of the Union (a). Upon error from

a decision in a state court, no other error can be assigned or re-

garded, than such as appears upon the face of the record,^ and

immediately respects the questions of validity, or construction of

the constitution, treaties, statutes, commissions or authorities in

dispute.

The Supreme Court is also armed with that Fuperintending au-

thority over the inferior courts, which ought to be deposited in

the highest tribunal and dernier resort of the people of the United

States. It has power to issue writs of prohibition to the district

courts, when proceeding as courts of admiralty and maritime juris-

diction, and to issue writs of mandamus, in cases warranted by

the principles and usages of law, to any courts appointed, or per-

sons holding office undor the authority of the United States (6)

[where a State, or an ambassador, or other public minister, or a

consul or vice-consul is a party"]. This court, and each of its

judijes, have power to grant writs of ne exeat and of injunction,

but the former writ cannot be granted unless a suit in equity be

commenced, and satisfactory proof be made that the party designs

quickly to leave the United States;" and no injunction can be

granted to stay proceedings in a state court,^ nor in any case,

without reasonable notice to the adverse party (c). All the courts

of the United States have power to issue writs of scire facias,

habeas corpus, and all other writs not specially provided by statute,

which may be necessary for the exercise of their respective juris-

dictions, and agreeable to the principles and usages of law (d).'*

(a) Ad of Congress of September 2Ath. 1789, sec. 25.

ib) Act of September 24th. 17S9. sec. V.i.

(e) Act of Congress, March 2//. 179.3, sec. 5.

(rfl Act of September 24/A, 1789, sec. 14. Ex parte Hamilton. 3 Dallas, 17.

*Seepos/, p. 326.
*' Rev. Stat. ? 688. This qualification is added to make the enactment

expres-sive of its necessary limitations. The institution of a cause, by issu-
ance of a mandamus, is an exercise of original jurisdiction; and !n cases in
which the Supreme Court has no such jurisdiction, is not -within the power
of that court to assume, or of Congress to confer upon it. See Marbury v,

Madison, discussed post, p. 322.
" This limitation is substantially repeated in ? 717 of Rev. Stat.
" Sec 720, id , providing that '" the writ of injunction shall not be granted

by any court of the United States to stay proceedings in any conrtof a state.

"

excepts "cases where such injunction may be authorized by any law relat-
ing to proceedings in bankruptcy." See fiirther post, p. 412.
" This power of issuing w rits of scire /acias, habeas corpus, Ac, now belongs

to the Supreme, Circuit, and District courts by virtue of 12 716, 751, id,
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So the judges of the Supreme Court,- as well as the judges of the

Ex parte Bollinan, 4 Cranch, 75. Ex parte Kearney, 7 Wliealon, 38. Ex
parte Watkins, 7 Peiern' U. S. Rep. 568. The judiciary Act, of 1789, see. 17,

gave to the courts of the United States power to punish, by fine or imprison-

ment, at the discretion of the courts, all contempts of authority, in any cause

or hearing, before the same. But the act of Congress, of March 2d, 1831, ch.

98, limited and defined this power, by declaring that the power to issue at-

tachments, and inflict summary punishments, for contempt of court, shall not

be construed to extend to any cases except the misbehaviour of any person

in the presence of the court, or so near thereto as to obstruct the administra-

tion ofjustice; and the misbehaviour of any of the officers of the said courts

in their official transactions; and the disobedience, or resistance, by any officer

of the said courts, party, juror, Avitness, or any other person, to any lawful

writ, process, order, rule, decree, or command of the said courts. The pro-

visions of this act of Congress have been adopted in Ohio by statute in 1834,

with even some impediment thrown in the way of the prompt execution of

the power, tor the statute declares that the charge is to be stated in writing,

and the accused shall be heard in his defence by himself or counsel. The
power of the English courts is more extensive. Thus, where several persous

•were to be tried successively for the same treasonable act, the court of oyer

and terminer prohibited publication of any of the proceedings until the whole

of the trials had been brought to a conclusion; and it was held that a publi-

cation disregarding this order was a contempt punishable by fine and im-

prisonment, and that a party disregarding a summons to appearand answer

for the contempt, might be fined in his absence. The King v. Clement, 4

Barnw. & Aid. 218. 11 Price's Bep. 68. S. C. The fair and impartial admin-
istration of justice in such cases, would seem to require the existence and
exercise of such a power. The act of Congress, however, reaches and ])ro-

hibits all interference by attachment and summary punishment for contempts
committed out of the presence of the court, by libels upon the court and tlie

parties, and pending causes; and it is a very considerable, if not injudicious

abridgment of the immemorially exercised discretion of the courts in re.-pcct

to contempts. But in the " System of Penal Law, prepared for the slate ofLou-^

ismnrt," in 1824, by Edward Livingston, Esq., the courts were stripped of

almost all power to preserve themselves from insult. The code provided for

contempts in the presence of the court, by word, clamour, noise, or disobedience

to legal orders, or violence or threats. It provided also for contempts by

using, verbally, in court, or in any pleading or writing addressed to the judges,

in any cause pending, any indecorous, contemptuous, or insulting expression,

to or of the judges, with intent to insult. But how did it provide? Con-

tempts were to be tried on indictment, (which may be at another .session,)

and the jury are to pass upon the intent, and whether the words were in-

decorous, contemptuous, or insulting. There is no provision at all for insult-

ing gestures or looks. Code, tit. 5, ch. 11. The New York Brrised Statutes,

vol. ii. p. 278, have dealt with the subject of contempts, more temperately and

judiciously, and with a wiser regard f )r the honour and dignity of the courts,

BO essential to the orderly, pure, independent, and impartial administration

of justice. They provide that every court of record may punish summarily,

disorderly, conlcmpuotia, or insolent behaviour, committed in the immediate

presence of the court, and tending to interrupt its proceedings and impair

the respect due to its authority; and for breaches of the peace, noises, and

disturbances, tending directly to interrupt its proceedings; and for wilful

disobedience or resistance \o lawful orders; and for the publication offalse or

grossly {naccurafe reports of its proceedings. The commi-moners appointed to re-

vise the civil code of Pcnnsyltmnia, by their report, in January, 1835, followed

the substance of the Pennsylvania' act of 1809. on the subject of contempts,

and confined the power of imprisonment to contempts committed in open

court. No publication out of court, respecting the conduct of the court, or
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(listxicfc courts, may, by habeas corpus, relieve the citizens from

all manner of unjust imprisonment occurring under or by colour

of the authority of the United States (a)}^

Circuit Courts.—(2.) The limits and jurisdiction of the circuit

courts of the United States have been subject to frequent changes,

and their number has been steadily increasing with the increase

of states and districts, ever since the first organizations of the

national courts under the acts of Congress of the 24th of Sep-

tember, 1789. They are established in each district (with a few

exceptions) of the nine great circuits into -which the United

States are now (6) divided. The first circuit is composed of the

districts of Maine, New Hampshire, Massachusetts,' and Rhode

any of its oflScers, jurors, witnesses, or parties in anycanse pending in court,

exposes the party to summary punishment, and the only reme<ly for the per-

sons aggrievetl is by indictment or action at law. In the case ex parte Poul-

aon, which arose upon a motion in the circuit court of the United States, for

the eastern district of Pennsylvania, in ISio, in the cause ot Drew v. Swift,

for a rule on Poulson, the editor of a daily paper, to show cause why an at-

tachment should not issue against him for a contempt, in publishing a very
libellous article upon the plaintift pending the trial, Judge Baldwin felt

himself bound to deny the motion, in consequence of the act of Congress ot

1831. That act had withdrawn from the courts of the United States the
common law power to protect their suitors, officers, witnesses, and them-
selves, against the libels of the press, however atrocious, and though pub-
lished and circulated pending the very trial of a cause. The case before him
was one which showed in a very strong light the unreasonableness of the law,
in leaving the suiter unprotected at the moment when he stands most in

ueed of it, and when the mischief to him might be great and remediless.

The want of such protection, and the undue distrust which the denial ofthe
common law power over contempts implies, tends to impair, in the estima-
tion of the public, the value of the administration of justice.

Tlie power of the courts to punish summarily for contempts has been lately

much restrained in England, for in the case of the King r. Faulkner, (2
Montagu & Ayrion's Ctwes in Bankruptcy, \ it was held iu the court of ex-
chequer, that a single commissioner of the court of bankruptcy, sitting

alone, had no power to punish any contempt, however gross or jiersonal.

(a) Act of Congress of September 2At1i, 1789, sec. 14. ih) 1840.
^ The Rev. Stat. ? 752, provide that, '"The several justices and judges of

the said courts, within their respective jurisdictions, shall have power to
grant writs of habeas corpus lor the purpose of an inquiry into the cause of
restraint of liberty." Sec. 753 provides that, "The writ of habeas corpus
shall in no case extend to a prisoner in Jail, unless where he is in custody
under or by color of the authority of the United States, or is committed for
trial before some court thereof; oris in custody for an act done cr omitted in
pursuance of a law of the United States, or of an order, process, or decree of
a court or judge thereof; or is in custody in violation of the Constitution or
of a law or treaty of the United States; or, being a subject or citizen of a
foreign state, and domiciled therein, is in custody for any act done or
omitted under any alleged right, title, authority, privilege, protection, or
exemption claimed under the commission, or order, or sanction of anyforeign
state, or under color thereof, the validity and effect whereof dej)end ujwn the
law of nations; or unless it is necessarv to bring the prisoner into court to
testify."
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Island; the eecond circuit, of the districts of Connecticut, Ver-

mont, and New York; the third circuit, of the district of New-

Jersey, and the eastern and western districts of Pennsylvania;

the fourth circuit, of the districts of Maryland and Delaware;

the fifth circuit, of the districts of eastern Virginia and North

Carolina; the sixth circuit, of the districts of South Carolina and

Georgia; the seventh circuit, of the districts of Ohio, Indiana,

Illinois, and Michigan; the eighth circuit, of the districts of Ken-

tucky, east and west Tennessee, and Missouri; and the ninth

circuit, of the districts of southern Alabama, eastern Louisiana,

Mississippi, and Arkansas.^^ In each district of these circuits, with

the exception of Indiana, Illinois, and Michigan, where the cir-

cuit judge holds only one circuit, two circuit courts are annually

held " by one of the judges of the Supreme Court and the dis-

trict judge of the district; but the Supreme Court may, in cases

where special circumstances shall in their judgment render the

eame necessary, assign two of the judges of the Supreme Court

to attend a circuit court, and when the district judge shall be ab-

sent, or shall have been counsel, or be interested in the cause,

the circuit court may consist only of a judge of the

[*302] Supreme Cpurt (aj.^' The power of circuit * courts

(a) Acts of Congress of April 29th, 1802, cli. 31, of March 3d, 1837, ch.

24, and of February 22d, 1838, ch. 12.

'"The Rev. Btat. ? 604, amended by act of June 26, 1876, c. 147, ? 1, 19

Stat, at L. 61, relating to the admission of Colorado, and by act of Feb. 22,

1889, c. 180, I 21, relating to the admission of North Dakota, South Dakota,

Washington, and Montana, divides the judicial districts into nine circuits,

as follows:

—

First. Rhode Island, Massachusetts, New Hampshire, and Maine.
Second. Vermont, Connecticut, and New York.
Third. Pennsylvania, New Jersey, and Delaware.
Fourth. Maryland, Virginia, West Virginia, North Carolina, and South

Carolina.

Fii'th. Georgia, Florida, Alabama, Mississippi, Louisiana, and Texas.

Sixth. Ohio, Michigan, Kentucky, and Tennessee.

Seventh. Indiana, Illinois, and Wisconsin.
Eighth. Colorado, Nebraska, MiVinesota, Iowa, Missouri, Kansas, Arkan-

sas. North Dakota, and South Dakota.
Ninth. California, Oregon, Nevada, Wa.shington, and Montana.
" As to the sessions of the circuit courts, consult Title XIII. ch. 8, of Rev.

Btat., and subsequent statute.- amendatory thereof.
»» Following the a<'t of April 10, 1869, c. 22, ? 2, 16 Stat, at L. 44, the

Rev. Stat. ? 607, provide that, " For each circuit there shall be appointed a

circuit judge, who shall have the same i)owcr and Jurisdiction therein astlio

justice of the Supreme Court allotted to the circuit." The act of March 3,

1887, C. 347, 24 Stat, at L. 492, authorizes the appointment of an additional

Circuit judge for the second judicial circuit, thus increasing the number

to ten.
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are granted to the district courts of VFestem Virginia and nortLern

Alabama (a).

Tiiese circuit courts, thus organized, are vested with original

cognizance, concuirent with the courts of the several states, of

all suits of a civil nature at common law or in equity, where the

matter in dispute exceeds five hundred dollars, exclusive of costs,

and the United States are plaintiffs, or an alien is a party, or the

suit is between a citizen of the state where the suit is brought,

and a citizen of another state (6).^ They have likewise exclusive

cognizance, except in certain cases which will be hereafter men-

tioned, of all crimes and offences cognizable under the authority

(a) Acts of Congress, Febrnary 19th, 1831, ch. 28, March 10th, 1838, ch.

33, March 28th, 1838. ch. 46.

(b) The damages laid in the declaration, it they exceed $500, give the

jnrisdiction as to the matter in dispute. Mans v. Dapont, 2 Wash. Cir.

Hep. 463.

There are, therefore, three judges participating in the basiness of eacli

circuit court: a justice of the Supreme Court allotted to the circuit, and
known, in contradistinction to the rest, as a "circuit justice," or "justice
of a circuit" (Rev. Stat. J. 605h a circuit judge, appointed as aforesaid; and
the district judge of the district in which the circuit court is held. Any
one or more of them may hold the court; and when sitting together, their

order of precedence is that in which they have just been named.
"When it appears in any civi! suit in any circuit court that all of the

judges thereof who are competent by law to try said case are in any way
interested therein, or have been of counsel for either party, or are so related
or connected with either party as to render it, in the opinion of the court, im-
proper for them to sit in such tri.^1." it may, on the application of either
party, be certified for trial to the most convenient circuit court in the ne.xt

adjoining State or in the next adjoining circuit. Id. ^ 615. It may also be
certified back by the circuit justice or the circuit judge of the latter court;
in which case, tif it may not properly be tried by the judges of the court to
which it is so certified back, it is to be tried by some otherjudge holding
such court. LL U 616. 617.
® The jurisdiction of the circuit conrts in cases such as the.se. and in

others to l)e soon hereafter noticed, has been successively' regulated bv Kev.
Stat I 629; the act of March 3. 1875. c. 137. 1-^ Stat, at L. 470: the act of
March 3. 1887, c. .373. 24 id. .5.52; and the act of Aug. 13. 1888, c. 866. The
last-named act provides: "That the circuit courts (,f the United States shall
have original cognizance, concurrent with the courtsof the several States, of

all suits of a civil nature, at common law or in equity, where the matter in
dispute exceeds, exclusive of interest and co8t.s, the sum or value of two
'housand dollars, and arising under the Constitution or laws of the United
^tates. or treaties miide. or which shall be made, under their authority, or
iu which controversy the United States are plaintiffs or petitioners, or in
which there shall be a controversy between citizens of different States in
which the matter in dispute excee<ls, exclusive of interest and costs, the sum
f>r value aforesaid, or a controversy between citizens of the same.State, claim-
ing lands under grants of diflFerent States, or a controversy l>etween citizens
of a State and foreign states, citizens, or subjects, in which the matter in
dispute exceeds, exclusive of interest and costs, the sum or value afore-
said." ^ 1.
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of the United States, exceeding the degree of ordinary misde-

meanors, and of them they have concurrent jurisdiction with the

district courts (a).'^" But no person can be arrested in one district

for trial in another, and no civil suit can be brought against an

inhabitant of the United States out of his district (6); and Ihe

act of Congress provides against the assumption of federal juris-

diction to be created by the assignment of promissory notes or

other choses in action, except foreign bills of exchange." The
circuit courts have also appellate jurisdiction from all final decrees

[in causes of equity or of admiralty and maritime jurisdiction,

except in prize cases ^^]; and judgments [in civil actions'^] in the

district courts, where the matter in dispute, exclusive of costs,

exceeds fifty dollars (c). If the remedy be on final decrees in the

district courts, in cases of admiralty and maritime jurisdiction,

and the matter in dispute exceeds three hundred dollars,^* it is

by appeal; and if on final judgments in civil actions, and the

{a) See infra, p. 360—363.
(hi Process of foreign attachment cannot be issued by the circuit courts of

the United States, where the defendant is domiciled abroad or not found

^vithin the district. The circuit courts cannot issue process beyond the

limits of their district, except subpoenas for witnesses and executions in two
special cases. Toland ?;. Sprague, 11 Peters, 300.

(c) Ads of Congress of September 2&h, 1789, sec. 11, 21, 22; and of March
3rf. 1808, sec. 11.

^ The Rev. Stat. ? 629, sub. 20, and the acts cited siipra, n. 29, have suc-

cessively made provision that the circuit courts "shall have exclusive cog-

nizance of all crimes and offences cognizable under the authority of the

United States, except as otherwise provided by law, and concurrent juris-

diction with the district courtsofthecrlmes and otTences cognizable by them."
'^ The Rev. Stat. 'O, 629, 739, and the acts cited supra, n. 29, have in suc-

cession regulated the three matters here noticed in the text. The last en-

actment on the subject is as follows:
—" But no person shall be arrcstetl in

one district for trial in another in any civil action before a circuit or district

court; and no civil suit shall be brought before either of said courts against

any person by any original process or proceeding in any other district than

that whereof he is an inhabitant, but where the jurisdiction is fonnded

only on the fact that the action is between citizens ot different States, suit

shall be brought only in the district of the residence of either the plaintift'

or the defendant; nor shall any circuit or district court have cognizance of

any suit, except upon foreign bills of exchange, to recover the contents of

any promissory note or other chose in acticm in favour of any assignee, or of

any subsequent holder if such instrument be payable to bearer and be not

made by any corporation, unless such suit might have been pro.sec»ited in

such coiirt to recover the said contents if no assignment or transfer had been

made."
'^ Rev. Stat. ? 631.
'='

Iii. ^ 633.

^Sec. 631. id., before cit^d, allows an appeal where the matter in dispute

exceeds the sum or value of fifty dollars, exclusive of costs.
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matter in dispute exceeds fifty dollars, it is by writ of

error.^ And if any suit be commeQCed *in. a state court [ * 303 ]

against an alien, or by a citizen of the state in which the

suit is brought against a citizen of another state, or against a

citizen of the same state claiming lands under a grant from

another state, and the matter in dispute exceeds five hundred

dollars, exclusive of costs, the defendant, on giving security, may
remove the cause to the next circuit court (a).^ The circuit

[a) Act of Congress oj September 24<A, 1739, sec. 1"2. In Smetz v. Williams,
Paige' 8 Rep. 364, it was declared, that the amount of the original claim of

..ic plaintiff, and not the amoaut ultimately found due, determinetl the
jurisdiction of the court of chancery of New York, where it was limited to

a certain sum.
^ In criminal cases tried before the district courts, the circuit courts have

appellate jurisdiction "where the sentence is imprisonment or fine and im-
prisonment, or where, if a fine only, the fine shall exceed the sum of three
hundred. dollars." Act of March 3, 1879, c. 176, § 1, 20 Stat, at L. 3.54.

^lieferring to the enactment quoted ante, p. 302, n. 29, the act la.st cited

in said note provides:

—

'That any suit of a civil nature, at law or in equity, arising'under the Con-
stitution or laws cf the United States, or treaties made, or which shall be
made, under their authority, of which the circuit .courts of the United
States are given original jurisdiction by the preceding section, which may
now be pending, or which may hereafter be brought, in any State court, may
be removed by the defendant or defendants therein to the circuit court of the
United States for the proper district. Any other suit of a civil nature, at law
or in equity, of which the circuit courts ofthe United States are given jurisdic-

tion by the preceding section, and which are now pending, or which may
hereafter be brought, in any State court, may be removed into the circuit

court of the United States for the proper district by the defendant or defend-
ants therein, being non-residents of that State. And when in any suit

mentioned in this section there shall be a controversy which is wholly be-
tween citizens of different States, and which can be fully determined as

between tliera, then either one or more of the defendants actually intere-'ted

in such controvevsy may remove said suit into the circuit court of the
United States for the proper district. And where a suit is now pending,
or may be hereafter brought, in any State court, in which there is a con-
troversy between a citizen of the State in which the suit is brought and
a citizen of another State, any defendant, being such citizen of another
State, may remove such suit into the circuit court of the United States fr)r

the proper district, at any time before the trial thereof, when it shall t)e

made to appear to said circuit court that from prejudice or local influence he
will not be able to obtain justice in such State court, or in any other State
court to which the said defendant may, under the laws of the State, have the
right, on account of such prejudice or local influence, to remove said cau.se;

protidcd. that if it further appear that said suit can be fully and justly de-
termined as to the other defendants in the State court, without being ef-

fected by such prejudice or local influence, and that no party to the .suit

will be prejudiced by a .separation of the parties, said circuit court may di-
rect the suit to be remanded, so far as relates to such other defendants, to
the State court, to be proceeded with therein.

" At any time before the trial of any suit which is now pending in any
circuit court or may hereafter be entered therein, and which ha.s lieen
removed to said court from a State court on the affidavit of any ])arty
plaintiff that he had reason to believe, and did believe that, from prejudice
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courts have also original cognizance in equity and at law of all

units arising under any law cf the United States relative to copy-

rights, and patent-rights growing out of inventions and discov-

eries,"' and to protect such rights by injunction (a).^^ The juris-

diction in cases of copyrights applies, without regard to the

character of the parties, or the amount in controversy ; and with

respect to the jurisdiction of the circuit courts, it may be laid

down as the settled doctrine, that they are courts of limited,

though not of inferior jurisdiction; and it is necessary, therefore,

that there should appear upon the record of a circuit court, the

facts or circumstances which give jurisdiction, either expressly

or by necessary legal intendment (6).'"

District Courts.— (3.) The district, as well as the circuit

coui'ts, are derived from the power grarted to Congress by the

Constitution, of constituting tribunals inferior to the Supremo

Court (c). The United States are at present divided into from

thirty-six to forty districts,^" which generally consist of an entire

state; but in New York, Pennsylvania, Virginia, North Carolina,

South Carolina, Tennessee, Louisiana, Mississippi, and Alabama,

there are more districts than one. A court is established in each

district, consisting of one judge, who holds annually, in most of

fhem, four stated terms, and in some of them only three or two,

or one; and he holds also special courts, in his discretion.

(o) Act of April llth, 1800, ch. 25, sec. 3; of Fcbrnarxj I'yih, 1819, sec. 1,

and of July Alh, 1836, ch. 357, sec. 17.

(6) Stanley r. The Bank ol America, 4 Dall. Ecp. 11. McCormick v. Sul-

livan t, 10 Wicaton, 192.

(c) Art. 1, sec. 8.

or local influence, he was nnable to obtain justice in said State conrt. the

circuit court .shall, on application of the other party, examine into the truth

of said affidavit and the grounds thereof, and, unless it shall appear to the

.satisfaction of .said court that said party will not be able to obtain justice

in such State court, it .shall cause the same to be remanded thereto.
" \\'^henever any cause shall be removed from any State court into any

circuit court of the United States, and the circuit court shall decide that

the cause was improperly removed, and order the .same to be remanded to

the State court from whence it came, such remand shall be immetliately car-

ried into execution, and no appeal or writ of error from the decision of the

circuit court so remanding such causeshall be allowed."
*' Rev. Stat. 629, sub. 9.

^ Id. U 4921, 4970. ^ Sec ;)o.<*/, p. 344.

*" Since the author wrote, the number of district courts has been greatly

increased through increase of the number of the States and through division

of some of them into more districts than one. Likewi.se. the numb«'r of cir-

cuit judges has increased. There are now tifty-eight. As to the sessions of

the district courts, consult Rev. Stat., Title XIII., Chap. 4, and sulwequeiit

amendatory enactments.
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The district courts have, exclusive of the state courts,

*cogaizance of all lesser crimes and offences cognizable [ *304]

under the authority of the United States, and committed

within their respective districts, or upon the high seas, and which

are punishable by fine not exceeding one hundred dollars, by im-

prisonment not exceeding six months, or when corporal punish-

ment, not exceeding thirty stripes, is to bo inflicted/' They have

also exclusive original cognizance of all civil causes of admiralty

and maritime jurisdiction, including all seizures under impost,

navigation, or trade laws of the United States, where the seizures

are mado upon the high seas, or on waters within their districts

navigable from the sea with vessels of ten or more tons bur-

then (a); and also of all other seizures made under the laws of

the United States;*' and also of all suits for penalties . and for-

feitures incurred under those laws." They have also cognizance,

concurrent with the circuit courts, and the state courts, of causes

where an alien sues for a tort committed in violation of the law

of nations, or of a treaty of the United States;" and of all suits at

common law, in which the United States are plaintiffs, and the

(n) The exclusive original cognizance of all civil causes of admiralty and
maritime jurisdiction, is understofnl to be exclusive as behreen the district and
circuit courts, and that the jurisdiction may be concurrent with courts of com-
mon law. in cases in which a common law remedy may be adequate and
proper, ina-smuch as the judiciary act of 1789, sect. 9, when on this very
point "saves to suitors, in all cases, the right of a common law remetly,
where the common law is competent to give it.''

** Rev. Stat. ? 563, subs. 1, 2, and 17. give to the district courts juris<lic-

tion "of all crimes and offences cognizable under the authority of the United
States, committed within their respective districts, or upon the high seas,

the punishment of which is not capital, except in the ca.ses mentioned in
section 5412. Title 'CRIMES'"; and "of all eases arising under any act
for the punishment of piracy, when no circuit c<mrt is held in the district of
such court;" and "of all suits against consuls or vice-consuls, except for

offences above the description aforesaid." As ^o exclusiveness of federal ju-
risdiction in criminal cases, see ante, p. 296, n. 4.

" The district courts shall have jurisdiction "of all civil causes of admi-
ralty and maritime jurisdiction; saving to suitors in all cases the right of a
common-law remetly, where the common law is competent to give it [.see

post, p. 372]; and of all seizures on land and on waters not within admiralty
and maritime jurisdiction. And such jurisdiction shall be exclusive, ex-
cept in the particular cases where jurisdiction of such c-au-ses and seizures is

given to the circuit courts. And shall have original and exclusive cogni-
zance of all prizes brought into the United States, except as provided in par-

^

agraph six of section .six hundred and twenty-nine," giving the circuit courts

,
jurisdiction "of all proceedings for the condemnation of property taken as

I

prize, in pursuance of section fiftv-three hundred and eight. Title ' Insurrec-
i tion.' " Itev. Stat. ? 563, sub. 8," as amended by act of Feb. 18, 1875, c. 80,

I S 1, 18 Stat, at L. ."iie.

' " Rev. Stat. ? 56.-]. sub. 3.
** Id. I 563, sub. 16.
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matter in dispute amouats, exclnsiveof costs, to one hundred dol-

lars/^ They have jurisdiction, likewise, exclusive of the courts of

the several states, of all suits against consuls or vice consuls, except

for offences above the magnitude which has been mentioned (a).**

They have also cognizance of complaints, by whomsoever insti-

tuted, in cases of captures made within the waters of the United

States, or within a marine league of its coast (6)
•" and to repeal

patents unduly obtained (c).^

The judges of the district courts have also, in cases where the

party has not had a reasonable time to apply to the circuit court,

as full power to grant writs of injunction to operate within their

respective districts, as is exercised by the judges of the

[ * 305 ] Supreme Court, and to continue until the * next circuit

court (d) *® They may also grant injunctions, in particu-

lar cases, under the act foi- the better organization of the treasnry

department (e).

In addition to these general powers vested in the district courts,

they have, in those cases where the districts are so situated as

not to permit conveniently the presence of a judge of the Supreme

Court, the powers of a circuit court superadded to their ordinary

powers of a district court (/)/"

(a) Ad of Congress of September 24th, 1789, ch. 20, sec. 9.

(b) Act of April 20th, 1818, sec. 7.

(c) Ad of February 21st. 1793, ch. 11, sec. 10.

Id) Act of February VMh, 1807, sec. 1.

(c) Ad of Congress of May \rtth, 1820, sec. 4, and 5.

(/) Ad of Feiiruary IQth, 1831. This is the case in respect to the vre.stem

district of Virginia, and the northern district of Alabama, and pcrhajw iu

some other instances which I do not now recollect. See supra, p. 301.

*^Sec. 563, sub. 4, id!, gives to the district courts jurisdiction "of all suits

at common law brought by the United States, or by any officer thereof au-

thorized by law to sue."
*« Id. I 563, sub. 17.

« Id. I 5287, as amended by the act oi Feb. 18, 1875, c. 80, 18 Stat, at 1-.

320.
*•* The circuit courts now have jurisdiction of proceedings to vacate pat-

ents. Id. I 629, sub. 9.

*" Rev. Stat, 'i 719. Sundry provisions regulating particular niatlprs

permit these courts to issue injunctions in relation to the same.
=» Under 'i 571, id., as amended by act of Jan. 31, 1877, c. 41, 19 Stat, at

L. 230, the district courts for the western district of Arkansas, the ea.^tern

district of Arkansas at Helena, the northern district of Mi.ssissijipi, the

western district of South Carolina, and the district of West Virginia, formerly

had, in addition to their ordinary jurisdiction, that of circuit courts. Tlieir

circuit-court jurisdiction has, however, been transferred to certain oircuit

courts by the act of Feb. 6, 1889, c. 113. Such jurisdiction in civil ca.x6H

was given to the district court of Colorado, within the limits of thesouthern

and western divisions ol the same, by act of Feb. 15, 1879, c. 82, ^ 7, 20 Stat.
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To guard against the inconveaience of a difference of opinion

between the circuit judge and the district judge, when holding

together a circuit court, it is provided by law, that in all cases of

appeal or error, from the district to the circuit court, judgment

is to be rendered in conformity to the opinion of the judge of the

Supreme Court, presiding in such circuit court.^' And in all other

cases of a disagreement of opinion between the circuit and dis-

trict juoges, the point may be certified into the Supreme Court

for its decision; but in no case shall imprisonment be allowed, or

punishment inflicted, where the judges of the circuit court are

divided in opinion upon the question (a)."

The superior courts of the several territories of the "United

States, in which no district court is established, have the enlarged

jurisdiction of circuit courts, subject to re\'ision by writ of error

and appeal to the Supreme Court (b).''^ The district and territorial

(fl) Act of April 29ih, 1802, sec. 5, 6.

(b) Aft of March Sd, 1805, sec. 1.

at L. 294. The act of Jlay 17, 1884. c. 53, 23 Stat, at L. 24, providing a civil

government for Alaska, creates a district court for this territory, and vests

it with lx)th "the civil and criminal jnri.sdiction of district courts of the
United States, and the civil and criminal jurisdiction of district courts cf
the United States exercising the jurisdiction of circuit courts."'

*' Sec. 6.50 of the Kev. Stat, provides that. '"Whenever, in nni/ ciril suit or
proceeding in a circuit court held by a circuit justice and a circuit judge or a
district judge, or by a circuit judge and a district judge, there occurs any
difference of opinion between the judges as to any matter or thing to be de-
cided, ruled, or ordered bj' the court, the opinion of the ])residing justice or
judge shall prevail, and be considered the opinion of the court for the time
being.'' The order of precetlence of the judges here tamed i") stated ante.

p. 301, n. 28.
** Sec. G31, id., provides that, "Whenever any question occurs on the trial

or hearing of any criminal proceeding before a circuit court upon which the
judges are divided in opinion, the point upon which they disagree shall,

during the same term, upon the request of either.party. or f f their counsel,
be stated under the direction of the judges, and certifietl under the seal of
the court, to the Supreme Court at their next session [see corresponding pro-
visions of g. 693 quoted ante, p. 299, n. 15, I. 3, (a) ] ; but nothing herein

I

contained shall prevent the cause from proceeding if in the opinion of the
,
court, further proceedings can be had without prejudice to the merits. Im-
prisonment shall not be allowed nor punishment inflicted in any case where

1
the judges of such court are divided in o]union upon the question tcucliing

i the said imprisonment or punishment." See also >>. 697.

!
** Sy ? 1907, id., the judicial power in case of all the organized territories

i (Arizona excepted) was vested in a supreme court, district courts, probate

I

courts, and justices of the peace. Sec. 1910 gave to such district courts "the
same juristiiction, in all cases arising under the Constitution and laws of the
United States, as is ve.sted in the circuit and district courts cf the Unitetl
States." FVom the district courts of any territory appeals and writs of error
lie to the Supreme Court of such territory; over which latter court the

I
Supreme Court of the United States exercises appellate jurisdiction, as stated

I

mUe, p. 299, n. 15, IV.
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judges of the United States are required to reside witbin their

respective jurisdictions;"* and no federal judge can act as counsel,

or be engaged in the practice of the law (a)/*

[
* 306 ] * Duties Vested in State Courts.— (4.) The sta«e

courts are, in some cases, invested, by acts of Congress,

with the cognizance of cases arising under the laws of the United

States. By the acts of March 8th,' 1806, and April 21st, 1808,

and March 3d, 1815, the county courts within, or adjoining the

revenue districts in certain parts of tho states of New York,

Pennsylvania, and Ohio, are authorized to take cognizance of

prosecutions for fines, penalties, and forfeitures, arising under

the revenue laws of the United States; and the state or county

courts adjoining any collection district, in relation to taxes or in

ternal duties which may, at any time hereafter, be assessed, have

cognizance of all suits for taxes, duties, fines, penalties, aad for-

feitures, arising thereon (b).'^^

Ill attending to this general survey of the organization of the

judiciary establishment of the United States," it will be perceived,

that all the great features of the system are to be found in the

act of Congress which was passed in September, 1789, at the first

session of the first Congress under the present Constitution.

That act has stood the test of experience since that time, with

very little alteration or improvement; and this fact is no small

evidence of the wisdom of the plan, and of its adaptation to the

interest and. convenience of tho country. The act of 1789 was

the work of much profound reflection, and of great legal knowl-

edge ; and. the system then formed, and reduced to practice has

(a) Act of December ISfh. 1812, sec. 1.

(b) Vide infra, p. 400—405.
^* Id. §§ 551, 1865. Sec. 607 makes a like provision with regard to circuit

judges.
*" This prohibition is repeated in ?«713, id., and the offence of violating it

declared to be a high misdemeanor.
** By acts of this character cognizance of cases arising under the laws of

the United States is cxpreMy given to the State courts. Their jurisdiction

of other matters involving federal laws is impUcithj recognised by th^nct

cited ante, p. 302, n. 29, and p. 303. n. 3(1, defining the jurisdiction whiih

the circuit courts shall exercise concurrently with the State courts, and pro-

viding for the removal of causes from the latter to the former. As to what

part of their pre-existing jurisdiction remains to the states .since the adop-

tion of the Constitution, and as to what controversies growing out of that

circumstance fall within their cognizance, see post, pp. 395—404.
*" While on the subject of the courts created under federal authority, men-

tion should be made of the Supreme Court of the District of Columbia, as to

which, see ante, p. 299, n. 15, IV.; and the court of claims which has juris-

diction of claims against the goverument.
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been so successfal, and so beneficial in its operation, that the ad-

ministration of justice in the federal courts has been constantly

rising in influence and reputation."^

The principal officers of the courts are attorneys and counsel-

lors, clerks and marshals.

Attorneys and Oounsel.^(l.) Attorneys and counsel are

recrularly admitted by the several courts, to assist the parties in

their pleadings, and in the conduct of their causes, in those cases

in which the parties do not appear and manage their

own causes personally, * a? they are expressly permitted [ * 307 ]

to do (a). This privilege conceded to parties, though

reasonable in itself, is, upon the whole, useless ; and the necessity

of a distinct profession, to render the application of the law easy

and certain to every individual case, has always been felt in every

country under the government of written law. As property be-

comes secure, and the arts are cultivated, and commerce flour-

ishes, and when wealth and luxury are introduced, and create the

infinite distinctions and refinements of civilized life, the law will

gradually and necessarily assume the character of a complicated

f-cience, requiring for its application the skill and learning of a

particular profession. After the publication of the twelve tables,

suitors at Rome were obliged to resort to the assistance of their

patrons, and judicial proceedings became the study and practice

of a distinct and learned body of men (6). The division of ad-

vocates into attorneys and counsel has been adopted from the

prevailing usage in the English courts. The business of the for-

mer is to carry on the practical and more mechanical parts of the

suit, and of the latter to draft, or review and correct the special

pleadings, to manage the cause at the trial, and also during the

whole course of the suit, to apply established principles of law to

the exigencies of the case. In the Supreme Court of the United

States, the two degrees of attorney and counsel are kept separate,

and no person is permitted to practice both as attorney and coun-

sellor in that court. This was by a rule of the"court in Febru-

ary, 1790 ; and when, afterwards, in August, 1801, the court de-

fa) Act of Congress of September 2Ath, 1789, sec. 35.

\b) Grnrina, de Ortu et Prog. Jur. Civ. sec. 33, 40.

,
^ The Judiriary Act of 1789 merits all said by the atithor in its commen-

j

dation. In plan, some alteration, and in details, many additions, have been

I

found necessary
;
yet semblances of its form and fragments of its expression

are to be met tbroaghoot the long series of amendatory enactments.
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I

clared that counsellors might be admitted as attorneys, on taking

the usual oath, this did not mean or imply, that if a counsellor

was thus admitted as attorney, he could continue to act as coun-

sellor. He must make his election between the two degrees.^* In

all the other courts of the United States, as well as in

f
* 308 ] the courts of * New York and the other states, the same

person can be admitted to the two degrees of attorney

and counsel, and exercise the powers of each.

Besides the ordinary attorneys, the statute has directed (a),

that a meet person learned in the law, be appointed to act as

Attorney-General of the United States,*^" and besides special and

incidental duties, it is made generally his duty to prosecute and

conduct all suits in the Supreme Court, in which the United

States are concerned, and to give his advice and opinion upon

questions of law, when required by the President or the heads

of the departments.®' Each judicial district has likewise a public

officfer to act as attorney for the United States in the district,'^

and to prosecute all delinquents for crimes or offences cognizable

under the authority of the United States, and to prosecute all

civil actions within his district in which the United States are

concerned (5).^

Clerks.—(2.) Clerks are appointed by the several courts, ex-

(a) Act of Congress of September 2^th, 1789, sec. 35.

(h) ibid.' The act ot Congress of 2!)th May, 1830, sec. 1, instituted the

office of Solieiinr of the Treasury, anrl it is his dnty to direct and superint€nd

all orders, suits or proceedings in law or ecinity, for the recovery of money,

chattels, and lands in the name and for the use of the United States, and to

have charge of all lands and other property conveyed to the United States in

payment of debts and of all trusts created fir their use in payment ol debts

due to them and to sell and dispose of lands assigned to the United States, or

vested in them by mortgage in payment of debts; and to instruct the dis-

trict attorneys, marshals and clerks of the circuit and district courts in rela-

tion to suits in which the United States are concerned. See the act afore-

said in which his powers and duties are specilioally detailed.
^'' The rule of 1790, to which the author refers, expressly provided fhnt

counsellors should not practice as attorneys, (u- attorneys as counsellors, in

the Supreme Court. Upon revision of the rules ot that court in 1H.')8, the

foregoing restriction was omitted, and the oath of admission adapted to the

degree of both "attorney and counsellor."

The act of Feb. 15, 1879. c. 81 . 20 Stat, at L. 292, makes provision for the

admission of women to practice before the Supreme Court of the United

States.
8» Rev. Stat. § 346.
*• "The Attorney-General shall give his advice and opinion upon questions

of law, whenever required by the President." Id. ^. 354.
*^ Sec. 767, id., directs the appointment of a district attorney for each dis-

trict, three districts excepted.
^ Id. i 111.
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cept that the clerk of the district court is ex officio clerk of the

circuit court in such district." They have the custody of the

seal and records, and are bound to sign and seal all process, and to

record the proceedings and judgments of the courts. And this

is a trust of so much importance, that in addition to the ordinary

oath of office, clerks are obliged to give security to the public for

the faithful performance of their duty(a)." To guard still fur-

ther against abuse of office, all moneys paid into the circuit or dis-

trict courts, or received by the officers, in cases pending therein,

are required to be immediately deposited in bank; and no money

can be drawn out of bank, except by an order of a judge, to be

signed by him, and certified of record by the clerk. The clerks

are likewise bound, at every regular session of the courts, to exhibit

an accjunl'of all the moneys remaining in court {b).^

* Marshals.— (3.) Marshals are analogous to sheriflFs [
* 309 ]

at common law.*' They are appointed for each judicial

district'^' by the President and Senate for the term of four years,

but are removable at pleasure; and it is the duty of the marshal

to attend the district and circuit courts, and to execute, within the

district, all lawful precepts directed to him, and to command all

requisite assistance in the execution of his duty.*"' There are also

various special duties assigned by statute to the marshals. The

appointment of deputies is a power incidental to the office, and

the marshal is responsible civiliter, for their conduct, and they

are removable not only at his pleasure, but they are also by

(a) Act of September 24th, 1789, sec. 7.

[b] Ad of MarehM, 1817.
** Id. ? 555. 619, 677, and later enactments. The s^econd of these seetions

is amended by the act of June 19, 1878, c. 329, 20 Stat, at L. 204, so as to

read: "All the circuit courts ofthe United States shall have the appointment
cf their own clerks, the circuit and district judges concurring; and in case
of a disagreement between the judges, the appointment shall be made by the
aasociate justice of the Supreme Court allotted to such circuit, except in cases

I otherwise specially provided for by law."
^ H. ?. 795.
"^ Id. § 798.
^' Sec. 788 of Rev. Stat provides that, "The marshals and their deputies

I shall have, in each State, the same powers in executing the laws of the
' United States, as the sheriffs and their deputies in such State may have, by
' law, in executing the laws thereof" As to power of marshals to arrest

i

persons found operating illicit distilleries, see act of March 1, 1879, c. 125, |
9, 20 Stat, at L. 341.
" See \ 776, irf., which provides that a marshal shall be appointed in each

district, three districts excepted. Sec. G77 gives the Supreme Court power
I to appoint "a marshal for said court;" and ^ 6>0 tixes his salary, and pre-
• scribes his duties.

^ Id. ? 787.

22 VOL. I. KENT. 337
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statute made removable at the pleasure of the district or circuit

courts (a).™ The act says, that the marshal shall be removable

at pleasure, without saying by whom; and on the first organiza-

tion of the government, it was made a question whether the power

of removal, in ease of officers appointed to hold at pleasure,

resided any where but in the body which appointed, and of course

whether the consent of the Senate was not requisite to remove.

This was the construction given to the Constitution while it was

pending for ratification before the state conventions, by the au-

thor of the Federalist. "The consent of the Senate," the Federalist

observes (6), "would be necessary to displace as well as to appoint;"

and he goes on to observe, that, "those who can best estimate the

value of a steady administration, will be most disposed to prize a

provision which connects the official existence of. public men with

the approbation or disapprobation of that body, which, from the

great permanency of its own composition, will in all probability,

be less subject to inconstancy than any other member of the

government." But the construction which was given to the Con-

stitution by Congress, after great consideration and dis-

[
* 31(* ] cussion, was different. In the act for establishing * the

treasury deipartment (c), the secretary was contemplated

as being removable from office by the President. The words of the

act are, "That ivhenever the secretary shall he removed from office

by the President of the United States, or in any other case of va-

cancy in the office, the assistant shall act," &c. This amounted

to a legislative construction of the Constitution, and it has ever

since been acquiesced in and acted upon, as of decisive authority

in the case. It applies equally to every other officer of govern-

ment appoiijted by the President and Senate, whose term of dnra

tion is not specially declared. It is supported by the weighty

reason, that the subordinate officers in the executive department

ought to hold at the pleasure of the head of that department, be-

cause he is invested generally with the executive authority, and

every participation in that authority by the Senate was an excep

tion to a general principle, and ought to be taken strictly. The

President is the great responsible officer for the faithful execution

(a) Act of Congesa of September 24fh, 1789, .sec. 27.

(ft) No. 77.

(c) September 2d, 1789, sec. 7

'"/d. § 780.
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of the law, and the power of removal was incidental to that duty,

and might often be requisite to filful it.

This question has never been made the subject of judicial dis-

cussion; and the construction given to the Constitution in 1789,

has continued to rest on this loose incidental declaratory opinion

of Congress, and the sense and practice of government since that

time. It may now be considered as firmly and definitively set-

tled, and there is good sense and practical utility in the con-

struction.'' It is, however, a striking fact in the constitutional

history of our government, that a power so transcendent as that

is, which places at the disposal of the President alone, the tenure

of every executive officer appointed by the President and Senate,

should depend upon inference merely, and should have been

gratuitously declared by the first Congress, in opposition

to the high authority of the *Federalist; and should [ * 311 ]

have been supported or acquiesced in by some of those

distinguished men who questioned or denied the power of Con-

gress, even to incorporate a national bank (a).'^

(a) As the instances of the exercise of the power of removal from office, have
been multiplied beyond all former example, nnder President Jackson's ad-
ministration, the propriety of the concession of the power itself, by the first

Congress, has been strongly qttestioned. It is in the power of Congress at

any time says a high authority, to correct the extensive operation of this

executive power, by placing the appointment of inferior officers (and which
would include ninety-nine out of a hundred of the lucrative oflBcers of the
Eovemment) in other hands. 3 Story's Comm. 394—397,

•' To the same effect see post, p. 440.
'-' The President's power of removal from office has been variously restrict-

ed by the tenure of office acts. The first of these, the act of March 2, 1867.
c. 154, 14 Stat, at L. 430, grew out of a desire on the part of Congress to

limit the authority of President Johnson, and was the act for the alleged viola-

tion of which he was impeached. Among its provisions was the following:
"That every person holding any civil office to which he has been appointed
by and with the advice and consent of the Senate, and every person who shall

hereafter be appointed to any such office, and shall be<"ome duly qualified to
act therein, is, and shall be entitled to hold such office until a successor shall
have l>eeu in like manner apjwinted and duly qualified, except as herein
otherwise provided: Provided, That the Secretaries of State, of the Treasury,
of War, of the Navy, and of the Interior, the Postmaster-General, and the
Attorney-General, shall hold their offices resf>ectively for and during the
term of the President by whom they may have been appointetl and for one
month thereafter, subject to removal by and with the advice and consent of
the Senate." I 1. For the foregoing the act of April 5, 1869. c. 10, \ 1, 16
Stat at L. 6, substituted the provision. ''That every person holding any civil
office to which he has been or hereafter may be appointed by and with the
advice and con.sent of the Senate, and who shall have become duly qualified
to act therein, .shall be entitled to hold such office during the term for which
he shall have been appointed, unless sooner removed by and with the advice
and consent of the Senate, or by the ap])ointment, with the like advice and
consent, of a successor in his plac-e, except as herein otherwise provided,"
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The marshal is obliged to give security to the United States

in 20,000 dollars, for the faithful performance of the duties of

his office by himself and his deputies," and, together with his

deputies, to take an oath of office (a).'* By the common law,

the death of the principle is a virtual repeal of the authority of the

substitute or deputy; but to guard against any inconvenience

which might arise from the operation of this principle, and to

prevent the mischiefs of a vacancy in office, the act establishing

the judicial courts has provided, that in case of the death of the

marshal, his deputies shall continue in office, unless otherwise

especially removed, and shall execute the same in the name of

the deceased marshal, until another marshal be appointed and

sworn. "^ So, a marshal, when removed from office, or his term of

office expires, may still execute all process in his hands, and he

remains responsible for his prisoners until they are duly deliv-

ered over to his successor (&)." And with respect to the custody of

the prisoners, under the laws of the United States, the marshal

is directed to deliver his prisoners to the keeper of one of the

jails of the state in which he is marshal, in cases where the legis-

lature of the state, in conformity with the recommendation of

Congress, have made it the duty of the jailors to receive them;

but where they have not, the marshal, under the direction of the

district judge, is to provide his own place of security (c).

(a) Act of Congress of September 24tt, 1789, sec. 27.

(6) Ibid. sec. 28.

(c) Resolutions of Congress, September 23d, 1789, and 3Iarch 3d, 1792. Sec,

also, the Act of Congress of January 6th, 1800, and 1 Pnine's Rep. 368. The
marshal is bound to take from the prisoner, under United States process,

bond for the limits, as in the case for prisoners under state process.

Without material change, these words were embodied in Rev. Stat. 1767.

Ea(;li of these three enactments was accompanied b}' another, empowering

the President, during any recess of the Senate, to sus=pend any civil oflicer

appointed as aforesaid, except judges of the courts of the United States, until

the end of the next session of the Senate, and to designate s<ime suitable

person to perform in the meantime the duties of such suspended officer.

The policy of the tenure of oflSce acts having fallen into disfavor, the last

of the above legislation on the subject was repealed by the act of March 3,

1887, c. 353, 24 Stat, at L. 500.
" Rev. Stat. I 783.
'* Id. I 782.
^» Id. I 789.
" Id. I 790.
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* LECTURE XV. [ * 313 ]

OF THE ORIGINAL AND APPELLATE JURISDICTION OF
THE SUPREME COURT.

Having taken a general view of the great departments of the

government of the United States, I proceed to a more precise

examination of its poveers and duties, and of the degree of sab-

ordination under which the state governments are constitutionally-

placed.

Test of Constitutional Power.—The Constitution of the

United States is an instrument containing the grant of specific

powers, and the government of the Union cannot claim any powers

but what are contained in the grant, and given either expressly,

or by necessary implication. The powers vested in the state

governments by their respective constitutions, or remaining with

the people of the several states prior to the establishment of the

Constitution of the United States, continue unaltered and un-

impaired, except so far as they are granted to the United States.

We are to ascertain the true construction of the Constitution, and

the precise extent of the residuary authorities of the several states,

by the declared sense and practice of the governments respec-

tively when there is no collision ; and in all other cases where the

question is of a judicial nature, we are to ascertain it by the de-

cisions of the Supreme Court of the United States; and those de-

cisions ought to be studied and universally understood, in respect

to all the leading questions of constitutional law (a). The peo-

ple of the United States have declared the Constitution to be the

supreme law of the land, and it is entitled to universal and im-

plicit obedience. Every act of Congress, and every act of the

legislatures of the states, and every part of the constitution

of any state, which is repugnant to the Constitution *of [ *314 ]

the United States, is necessarily void. This is a clear and

(«) See supra, p. 243.
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settled principle of constitutional jurisprudence. The judicial

power of the Union is declared to extend to all cases in law and

equity arising under the Constitution ;' and to the judicial power

it belongs whenever a case is judicially before it, to deternaine

what is the law of the land. The determination, of the Supreme

Court of the United States, in every such case, must be final and

conclusive, because the Constitution gives to that tribunal the

power to decide, and gives no appeal from the decision.

With respect to the judicial power, it may be generally ob-

served as the Supreme Court declared, in the case of Turner v.

The Bank of North America (a), that the disposal of the judicial

power, except in a few specified cases, belongs to Congress; and

the courts cannot exercise jurisdiction in every case to which the

judicial power extends, without the intervention of Congress, who

are not bound to enlarge the jurisdiction of the federal courts to

every subject which the Constittition might warrant." So, again,

it has been decided (6), that Congress have not delegated the ex-

ercise of judicial power to the circuit courts, but in certain speci-

fied cases. The 11th section of the judiciary act of 1789, giving ju-

risdiction to the circuit courts, has not covered the whole ground

of the Constitution, and those courts cannot, for instance, issue a

mandamiis, but in those cases in which it may be necessary to the

exercise of their jurisdiction (c).^

{a) 4 Dallas, 8.

(h) M'lntyre v. "Wood, 7 Craneh. 504.

(c) Smith V. Jackson, 1 Fame's Rep. 453.
1 See ante, p. 295, n. 3.

"^ In all cases in which the Constitution gives original jurisdiction to the

Supreme Court, "this court has authority to exercise it without any further

act of Congress to regulate its process or conferjurisdiction, and " that ' 'court

may regulate and mold the process it uses in such manner as in its judg-

ment will best promote the purposes of justice." Coram, v. Dennison, 24

How. 66. 98 (1860).

Where the judicial power is declared to extend to all of a certain class of

cases, as "all cases arising under treaties." it must, in either an original or

up appellate form, be vested, if not by the Constitution, then by Conjircss,

in some court or courts created under authority of the United States. Where,

on the contrary, the word all is omitted from the description of cases t(»

which the federal judicial power is declared to extend, it may be applied to

some or all of said cases, as Congress deems most fit. Post, pp. 317—3'iO, 396,

397.

The obligation to vest a certain judicial power in some United Slates

court, does not prove that it is vested in any particular one of such courts.

See farther pos/, pp. 324. 325, 363.
^ Under later provisions the same limitation exists. Rosenbaum v. Bauer,

120 U. S. 450, 453 (1886). As applied to the Supreme Court, see ante, p. 300,

n. 21, and post, p. 322.
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Original Jurisdiction of the Supreme Court.—The ori

ginal jurisdiction of the Supreme Court is verj- limited, and it

has been decided that Congress have no power to extend it (a).

It is confined by the Constjtution to those cases which affect am-

bassadors, other public ministers, and consuls, and to

those in which a state is a party (6); and *it has been [ *315 ]

made a question, whether this original jurisdiction of

the Supreme Court was intended by the Constitution to be exclu-

sive. The judiciar>' act of 1789 seems to have considered it to be

competent for Congress to vest concurrent jurisdiction, in those

specified cases, in other courts; for it gave a concurrent jurisdic-

tion, in some of those cases, to the circuit courts (c).* In the case

of The United States v. Ravara {d), this point arose in the circuit

court for Pennsylvania district, and it was held that Congress

could vest a concurrent jurisdiction in other courts, of those verj'

cases over which the Supreme Court had original jurisdiction

;

and that the word original was not to be taken to imply exclusive

cognizance of the cases enumerated. But the opinion of the Su-

preme Court of the United States, in Marbury v. Madison (e),

goes far towards establishing the principle of exclusive jurisdic-

tion in the Supreme Court in all those cases of original jurisdic-

tion. This last case was considered, in Pennsylvania v. Kosloff {/),

as shaking the decision in the case of Ravara : and yet the ques-

tion was still left in doubt by the Supreme Court, in the case of

The United States v. Ortega (g), and a decision upon it was pur-

posely waived.*

(n) Marliurv r. Madison, 1 Cranch, 137.

ib) Art 3. sec. 2.

(c) Ad of Conffress. September 34/*, 1789, .sec 13.

(d) 2 Dallas, 297.

(<•) 1 Cranch, 137.

( f) 5 Serq. <Sc Rawle. rA^.

(g) 11 Wheaion, 467.
* It should also be observed that Congress assumed to divide the Snpreme

Conrt's original jurisdiction into exclusive and not-exclusive, thus implying
the possible concurrence of a portion of its original jurisdiction with that of
other courts. See ante, p. 298. The Rev. Stat. ? 563, sub. 17, gives to the
district courts jurisdiction of certain suits against consuls or >ice-consuls.
See ante, p. 304, n. 41.

* The later decisions show a return to the doctrine of U. S. r. Ravara. In
Settings r. Crawford. Taney's Decisions. 1. 9 (1838). Chief Justice Taney
said: " The true rule in this case is, I think, the rule which is constantly ap.
plied to ordinary acts of legislation, in which the grant of jurisdiction over a
certain subject-matter to one court, does not, of itself, imply that that juris-
diction is to be exclusive. In the clau.se in question, there is nothing but
mere affirmative words of grant, and none that import a design to exclude the
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Admitting this original jarisdiction of the Supreme Court may

be shared by other courts in the discretion of Congress, it has

been decided, as we shall presently see,® that this original juris-

diction, cannot be enlarged, and that the Supreme Court cannot

be vested, even by Congress, with any original jurisdiction in

other cases than those described in the Constitution. It is the

appellate jurisdiction of the Supreme Court that clothes it with

most of its dignity and efficacy, and renders it a cou-

[
* 316 ] stant object of attention and solicitude on the *part of

the governments and the people of the several states (a).^

Appellate Jurisdiction.—(1. ) The Supr.eme Court has appel-

late jurisdiction, in certain cases, over final decisions in the state

courts.

We have seen that, by the act of Congress of the 24th of Sep-

tember, 1789, sec. 25,' a final judgment or decree in any suit in

•the highest court of law or equity of a state, where is drawn in

question the validity of a treaty, and the decision is against its

validity; or where is drawn in question the construction of a treaty,

and the decision is against the title, right, or privilege, set up or

claimed under it, may be re-examinei, and reversed or affirmed,

in the Supreme Court of the United States, upon a writ of error;

and, upon reversal, the cause may be remanded for final decision,

or the Supreme Coxart may, at their discretion, if the cause shall

have been once remanded before, proceed to a final decision of the

same, and award execution. The word final, in the judiciary act,

is understood to apply to all judgments and decrees which deter-

{a) The Imperial Chamber and the Anlic Conncil in the Germanic consti-

tution, were tribunals of appellate jurisdiction only. It was the original

law of Germany, that no man could be sued, except in the state or province

to which he belonged. 1 Hallam on the Middle Ages, ;}71, 372.

subordinate jurisdiction of other courts of the United States on the 8am.>

subject-matter." This consideration is cited with approval in Bors v. Pres-

ton. Ill U. S. 252, 260 (1884).
« Post, p. 322.
' See ante, p. 299, n. 15, on the appellate jurisdiction of the Supreme

Court.

•'For description of the cases in which the Supreme Court now has appel-

late jurisdiction from the state comts, see ?. 709 of Kev. Stat, cited supra. \>.

299. n. 15, VI. and n. 19. To give such jurisdiction, there must not only b«;

a federal question involved, but it-^ decision must be necessary to the deter-

mination of the cause. De Saussure v. Gaillard, 127 U. S. 216, 2.32 (1888).

And it must have been decided in a way not manifestly according with the

well considered judgments and settled conviction of the Supreme Court.

Spies V. Illinois, 123 U. S. 131, 164 (1887).
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mine the particular cause ; and it is not to be confined to those

judgments and decrees which are so final as to terminate all fur-

ther or renewed litigation, in a new suit, on the same right (a).

Under this appellate authority, it was declared, in the case of

Gierke v. Harivood (6), that if the highest court in a state reverse

the judgment of a subordinate court, and, on appeal to the Su-

preme Court of the United States, the judgment of the highest

state court be in its turn reversed, it becomes a mere nullity, and

the mandate for execution may issue to the inferior state court.

But, in the case of Fairfax v. Hunter (c), a writ of error

from the Supreme CJourt of the United States was awarded to

the court of appeals of Virginia, upon a judgment in

that court, against the right claimed under a con- [*317]
struction of the treaties made with Great Britain in

1783 and 1794, aod the judgment of the court of appeals was re-

versed, and the cause remanded, and the court of appeals below

were required to cause the original judgment, which had been

reversed in that court, to be carried into due execution. The
court of appeals, when the cause came back to them, resolved that

the appellate power of the Supreme Court of the United States

did not extend to that court, and that so much of the act of Con-

gress as extended the appellate jurisdiction of the Supreme Court

to that court, was not warranted by the Constitution; and that

the proceedings in the Supremo Court were coram non judice in

relation to that coort; and they, consequently, declined obedience

to its mandate. A writ of error was awarded upon this refusal,

and the cause came up again before the Supreme Court of the

United States, in a case in which the judgment of the court below

drew in question, and denied the validity of the statute of tbo

United States, authorizing an appeal from a state court (d).

A graver question could scarcely have arisen in that court, cr

one involving considerations of higher importance and delicacy,

or more deeply affecting the permanency and tranquility of the

American Union. In the opinion which was delivered, the court

observed, that the Constitution unavoidably dealt in general lan-

guage, and did not enter into a minute specification of powers,

or declare the means by which those powers were to bo carried

(a) Weston r. atv Coancil of Charleston, 2 Peters' U. S. £ep. 494.
(b) -.i Dallas, 343.'

(c) 7 Cranch, 608.

(d) Martm v. Hunter, 1 Wlieaton, 304.
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iuto execution. This would have been a perilous and difficult, if

not an impracticable task; and the Constitution left it to Congress,

from time to time, to adopt its own means to effectuate legitimate

objects, and to mould and model the exercise of its powers, as its

own wisdom, and the public interests, should require.

The judicial power of the United States is declared to extend

to all cases arising under treaties made under the

[
* 318 ] '•authority of the XJmted States. It was an absolute

grant of the judicial power in that case,'* and it was com-

petent for the people of this country to invest the general govern-

ment with that, or with any other powers they might deem proper

and necessary, and to prohibit the states from the exercise of any

powers which were, in their judgment, incompatible with the

objects of the general compact. Congress were bound, by the in-

junctions of the Constitution, to create inferior courts, in which to

vest all that judicial jurisdiction which was exclusively vested in

the United States, and of which the Supreme Court cannot take

any other than an appellate cognizance. The whole judicial

power must be at all times vested, either in an original or appel-

late form, in some courts created under the authority of the United

States. The grant of the judicial power was absolute, and it was

imperative upon Congress to provide for the appellate jurisdiction

of the federal courts, in all the cases in which judicial power was

exclusively granted by the Constitution, and not given, by way of

original jurisdiction, to the Supreme Court.

The court, in their examination of the judicial power, supposed

that the Constitution took a distinction between two classes of

enumerated cases. It intended that the judicial power, either in

an original or appellate form, should extend absolutely to all cases

in law and equity arising under the Constitution, the laws of the

Uuited States, and treaties made under their authority; and to all

cases affecting ambassadors, other public ministers, and consuls;

and to all cases of admiralty and maritime jurisdiction; because

those cases were of vital importance to the sovereignty of the

Union, and they entered into the national policy, and affected tbo

national rights, and the law and comity of nations. The original

or appellate jurisdiction ought, therefore, to be commensurate

with the mischiefs intended to be remedied, and the policy in view.

But, in respect to another class of cases, the Constitution seemed,

» See aiUe, 314, n. 2.
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ex industria, to drop the word all, and to extend the

jurisdiction of the * judiciary, not to all controversies, [*319]

but to controversies in which the United States were a

party, or between two or more states, or between citizens of dif-

ferent states, «&c., and to leave it to Congress to qualify the juris-

diction, original or appellate, in such manner as public policy

might dictate. But, whatever weight might be due to that dis-

tinction, it was held to be manifest, that the judicial power was,

unavoidably, in some cases, exclusive of all state authority, and,

in all others, might be made so at the election of Congress. The

judiciary act, throughout every part of it, and particularly in the

9th, 11th, and 13th sections, assumed, that in all cases to which

the judicial powers of the United States extended. Congress might

rightfully vest exclusive jurisdiction in their own courts. The

criminal, and the admiralty and maritime jiirisdiction, must be

exclusive; and it was only in those cases where, previous to the

Constitution, state tribunals possessed jurisdiction independent

of national authority, that they could now constitutionally exer-

cise a concurrent jurisdiction.

The exercise of appellate jurisdiction was not limited by the

Constitution to the Supreme Court Congress might create a suc-

cession of inferior tribunals, in each of which it might vest ap-

pellate, as well as original jurisdiction. The appellate jurisdic-

tion of the Supreme Court, in cases where it had not original

jurisdiction, was declared to be subject to such exceptions and

regulations as Congress might prescribe. It remained, therefore,

entirely in the discretion of Congress, to cause the judicial power

to be exercised in every variety of form of appellate jurisdiction,

and the appellate power was not limited to cases pending in the

courts of the United States. If it had been limited to cases in

those courts, it would necessarily follow, that the jurisdiction of

the federal courts must have been exclusive of state courts, in all

the cases enumerated in the Constitution. If the judicial power
of the United States extends to all cases arising under the Con-

stitution, laws, and treaties of the Union, and to all cases

of admiralty and maritime jurisdiction, * the state courts [ * 320 ]

could not, consistently with the express grant in the Con-

stitution, entertain any jurisdiction in those cases, without the

right of appeal. If the state courts might entertain concurrent

jurisdiction over any of those cases without control, then the

347



* 321 JURISPRUDENCE OP [Part 11.

appellate jurisdiction of the United States, as to such cases, would

have no existence, which would be contrary to the manifest intent

of the Constitution. The appellate power of the federal courts

must extend to the state courts so long as the state courts enter-

tain any concurrent jurisdiction over the cases which the Consti-

tution has declared shall fall within the cognizance of the judicial

power. It is very plain, that the Constitution did contemplate

that cases within the judicial cognizance of the United States

would arise in the state courts, in the exercise of their ordinary

jurisdiction; and that the state courts would incidentally take

cognizance of the cases arising under the Constitution, the laws

and the treaties of the United States; and as the judicial power

of the United States extended to all such cases, by the very terms

of the Constitution, it followed as a necessary consequence, that

the appellate jurisdiction of the courts of the United States, must

and did extend to the state tribunals, and attach upon every case

within the cognizance of the judicial power.

All the enumerated cases of federal cognizance are those which

touch the safety, peace, and sovereignty of the nation, or which

presume that state attachments, state prejudices, state jealousies,

and state interests, might sometimes obstruct or control the reg-

ular administration of justice. The appellate power, in all these

cases, is founded on the clearest principles of policy and wisdom,

and is deemed requisite to fulfil effectually the great and benefi-

cent ends of the Constitution. It is likewise necessary, in order

to preserve uniformity of decision throughout the United States,

upon all subjects within the purview of the Constitution ; and

the mischiefs of opposite constructions, and contradictory de-

cisions in the different states, on all these points of general con-

cern, would be deplorable.

[
* 321 ] * The right of removal of a cause from a state court

by a defendant, who is entitled to try his rights, and

assert his privileges in the national forum, is also the exercise of

appellate jurisdiction ; and the right of removal of a cause may

exist before or after judgment, in the discretion of Congress.

The Supreme Court, by a train of reasoning which appears to be

unanswerable and conclusive, came to the decision, that the ap-

pellate power of the United States did extend to cases pending in

the state courts, and that the 25th section of the judiciary act of

1789, authorizing the exercise of this jurisdiction in the specified
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cases by a writ of error, was supported by the letter and spirit of

the Constitution. The judgment of the court of appeals in Vir-

ginia, rendered on the mandate in the cause, and denying the ap-

pellate jurisdiction of the Supreme Court, was consequently re

versed, and the judgment of the district court in Virginia, which

the court of appeals in Virginia had reversed, was afl&rmed.

"Whether the Supreme Court had authority to issue the com

pulsory process of mandamus to the state courts, to enforce the

judgment of reversal, was a question which the court did not

think it necessary to discuss or decide ; and one of the judges, in

the separate opinion which he gave in the cause, seemed to think

that the Supreme Court, in the exercise of its appellate jurisdic-

tion, was supreme over the parties and over the case, but that it

had no compulsory control over the state tribunals. The court

itself gave no intimation of an opinion, whether it could or could

not lawfully resort to compulsory or restrictive process, operating

in personam upon the state tribunals ; and it was no doubt

deemed discreet not to assert more authority constitutionally

vested in the court, than was necessary for the occasion. If the

appellate jurisdiction be founded, as it no doubt was in thut case,

on a solid basis, it would seem to carry with it, as of course, all

the coercive power incident to every such jurisdiction, and requi-

site to support it.

*Writ of Mandamus.— (2.) Another question, [* 322 ]

which was largely discussed and profoundly considered

by the Supreme Court, was touching its authority to issue a man-
damus, when not arising in a case under its appellate jurisdiction,

and when not required in the exercise of its original jurisdiction.

In the case of Marbury v. Madison (a), the plaintiff had been

nominated by the President, and, by and with the advice and

consent of the Senate, had been appointed a justice of the peace

for the District of Columbia, and the appointment had been

made complete and absolute by the President's signature to the

commission, and the commission had been made complete by

affixing to it the seal of the L'nited States. The Secretary of

State, after all this, withheld the commission, and the withhold-

ing of it was adjudged to be a violation of a vested legal right,

for which the plaintiff was entitled to a remedy by matidamus ;

(o) 1 Crunch, 137.
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and tbe only question was, whether the mandamus could consti-

tutionally issue from the Supreme Court (a).

The judiciary act, sec. 13, authorized the Supreme Court to

issue writs of mandamus in cases warranted by the principles

and usages of law, to any courts appointed, or persons holding

office, under the authority of the United States. There was no

doubt that the act applied to the case, and gave the power, if the

law was constitutional ; but the court was of opinion that the act,

in this respect, was not warranted by the Constitution, because

the issuing of a maildamus in this case would be an exercise of

original jurisdiction not within the Constitution, and Congress

had not power to give original jurisdiction to the Supremo Court

in other cases than those described in the Constitution.'" It had

not authority to give to the Supreme Court appellate jurisdiction,

where the Constitution had declared that its jurisdiction should

be original, nor original jurisdiction where the Constitution had

declared it should be appellate. To enable the court to issue a

mandamus, it must be shown to be an exercise or necessary to an

exercise, of appellate jurisdiction." The Supreme Court may

accordingly issue a mandamus to a circuit court of the United

States, commanding it to sign a bill of exceptions, for this is an

exercise of power warranted by the principles and usages of

law (6).

When a State is a Party.— (3.) The Constitution gives to

the Supreme Court original jurisdiction in those cases in which

a state shall be a party; and in Fowler v. Lindsay (c), the ques-

tion arose, when a state was to be considered a party. The parties

in that suit claimed title to lands under grants from different

(a) In the case ot Kendall v. The United States, 12 Peters, r>24, it wasde-
cided that the circuit court for the District of Columbia, had authority to

issue and enforce obedience to a viandamus, requirinj? the performance of a

mere ministerial act by the Postmaster-General, and which neither he nor

the President had any authority to deny or control ; for the Postniaster-Cien-

eral is not subject to the direction and control of the President, witli respect

to the execution of duties imposed ujwn liim by law. The President has no

dispensing pawer over the law, nor will a mandamuH lie to correct tlie ern>-

neous judgment of an inferior court. It is not the process to review judicial

errors of any kind. Ex parte Hoyt, 13 Peters, 279. Ex parte Whitney. lb.

404. This IS a settled principle in English and American law. The King

V. Justices of Monmouthshire, 7 Bowl. & liyl. 334. Judges of Oneida r. The

People, 18 Wendetl, 79. The People v. Judges of Dutchess, C. P. 20, lb. 65a

(6) Ex parte Crane and another, 5 Peters' U. S. Rep. 190.

(c) 3 Dallas, 411.

'oSeert/ife, pp. 314, 315.
»• See ante, p. 300, n. 21; p. 314.
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states. The plaintiff broiaght his ejectment in the circuit court

of Connecticut, claiming title under a grant from that state, and

under a claim that the lands lay within the jurisdiction of that

state. The defendant claimed title under a grant from New York,

and on the ground that the lands lay within the rightful as well

as actual jurisdiction of New York. The court laid down this

rule on the subject of the jurisdiction of the Supreme Court, on

account of the interest that a state has in the controversy, that it

must be a case in which a state is either nominally or substantially

the party; and that it is not sufficient that the state may be con-

Bequentially affected, as being bound to make retribution to her

grantee upon the event of eviction. Though there may be a

controversy relative to soil or jurisdiction between two states, yet

if that controversy occurs in a suit between two individuals, to

which neither of the states is a party upon the record, it is not a

case within the original jurisdiction of the Supreme Court, because

the states may contest the right of soil in the Supreme Court at

any time, notwithstanding a decision in the suit between the in-

dividuals. Nor will a decision as to the right of soil between indi-

viduals affect the right of the state as to jurisdiction, and that

jurisdiction may remain unimpaired, thougli the state may have

parted with the right of soil. In such a case, the Supreme Court

would not allow an injunction on a bill, filed by the state of New
York against the state of Connecticut, to stay proceedings in the

ejectment suit between individuals, though a general claim of soil

and jurisdiction was involved in the private suit, because the stat«

*of New Y'ork was not a party to the suit in the circuit court, nor

interested in the decision (a).

Appellate Jurisdiction depends on Congress.—(4.) The
appellate jurisdiction of the Supreme Court exists only in those

cases in which it is affirmatively given. In the case of Wiscart

y. Dauchy (b), the Supreme Court considered that its whole ap-

pellate jurisdiction depended upon the regulations of Congress,

as that jurisdiction was given by the Constitution in a qualified

manner. The Supreme Court was to have appellate jurisdiction,

(a) New York r. Connecticut, 4 Dallas, 3. In the case of The State of
Rhode Island r. The State of Massachusetts, 12 Pefern, 657, it vraa decided,
after a very elaborate discussion, that the Supreme Court has jurisdiction to
ascertain and establish boundaries between two states, and to restore and
confirm rights of sovereignty and jurisdiction.

(b) 3 Dallas, 321.
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"with such exceptions, and under such regulations, as Congress,

should make;" and if Congress had not provided any rule to

regulate the proceedings on appeal, the court could nob exercise

an appellate jurisdiction; and if a rule be provided, the court

could not depart from it. In pursuance of this principle, the

court decided, in Clarke v. Bazadone (a), that a writ of error did

not lie to that court from a court of the "United States' territory

north-west of the Ohio, because the act of Congress had not au-

thorized an appeal or writ of error from such a court. It was

urged, that the judicial power extended to all cases arising under

the Constitution, and that where the Supreme Court had not

original, it had appellate jurisdiction, with such exceptions, and

under such regulations, as Congress should make; and that the

appellate power was derived fi-om the Constitution, and must be

full and complete, in all cases appertaining to the federal

[ * 325 ] judiciary, * where Congress had not by law interfered

and controlled it, by exceptions and regulations. The

court, Jiowever, adhered to the doctrine, which they had before

laid down, and proceeded upon the principle, that though the

appellate powers of the court were given by the Constitution,

they were limited entirely by the judiciary statutes, which are to

be understood as making exceptions to the appellate jurisdiction of

the court, and to imply a negative on the exercise of such a

power, in every case but those in which it is affirmatively given

and described by statute. This was the principle also explicitly

declared in the case of The United States v. More (b), and in the

case of Durousseau v. The United States (c). In the first of those!

cases, the rule of construction was carried to the extent of hold-

ing that no appeal or writ of error lay in a criminal ease from

the circuit court of the District of Columbia, because the appel-

late jurisdiction, as to that district, applied, by the terms of the

statute, to civil cases only. The rule was afterwards, in Ex parte

Kearney (d), laid down generally, that the Supreme Court had

no appellate jurisdiction from circuit courts, in criminal cases,

confided to it by the laws of the United States." Nor has it any

(a) 1 Cranch, 212. (6) 3 Cranch, 159. (c) 6 Cranch, 307.

(d) 7 Wheaion, 38. Ex parte Wotkins, 7 Petern' U. 8. Rep. 568, S. P.
'•' It now has appellate jurisdiction in such cases where the judges of a

circuit court, being divided in opinion, certify to it the point upon which

they disagree. Rev. Stat, 'i 697, (iu>)ted ante, p. 299, n. 15, I. :;, (b); and also

in cases of conviction of crime punishable with death, act of 18d9, quoted

in said note, I. 5.

352



Lee. XT.] THE UNITED STATES. * 32B

appellate jnrisdiction over a judgment of the circuit courts, in

cases brought before it by icHt of error from a district court,"

though it has over judgments and decrees of the circuit courts,

in suits broiight before them by appeal from the district courts (a).

Judicial Power Confined to Cases Arising" under the Con-

stitution, Treaties, and Laws.— (5.) The Constitution says,

that the judicial power shall extend to all cases arising under the

Constitution, laws and treaties of the United States ; and it has

been made a question, as to what was a case arising

under a treaty. In *(yicings v. NoruxKxi (5), there was [ *326]

an ejectment between two citizens of Maryland, for lands

in that state; and the defendant set up an outstanding title in a

British subject, which he contended was protected by the British

treaty of 1794. The court of appeals decided against the title

thus set up; and the Supreme Court of the United States held

that not to be a case within the appellate jurisdiction of the court,

because it was not a case arising under the treaty. The treaty

itself was not drawn in question, either directly or incidentally.

The title in question did not grow out of the treaty, and ^s the

claim was not under the treaty, the title was not protected by it;

and whether the treaty was an obstacle to the recover>', was then

a question exclusively for the state court (c).

Appellate Jurisdiction Confined to Matter on the Re-
cord.— (6.) The judiciary act of 1789 required, on error or ap-

peal from a state court, that the error assigned appear on the

face of the record, and immediately respect some question affect-

ing the validity or construction of the Constitution, treaties,

atutes, or authorities of the Union '* Under this act, it is not

\n) United States v. Goodwin, 7 OancA, 108. United States r. (Jordon
1 hid. 281.

,6) 5 Crnnch, 344.

e) A case, in the sense of the Constitntion, says Mr. Justice Story, {Gm-
Licntarici on the Cmstiiution, vol. iii. p. 507. ) is a suit in law or equity, and

! arises when some subject, touching the Constitution, laws, or treaties of the
United States, is submitted to the courts by a party, who asserts his rights
in the form prescrilied by law. See also 9 inieaton. 819.
" In civil actions removed from district to circuit courts, whether by writ

,
of error or appeal, the Supreme Court now has appellate jurisdiction, p'-o-

i vided the jurisdictional amonnt of more than five thousand dollars, exclu-
\
sive of costs, is involved. Rev. Stat. § 691. and act of 1875, cited ante p.

)
299, n. 15, I. 1, (a), and discus.sed in n. Ifj of same page.
" No such requirement is expressed in the act of 1867. which, .as to the
irticulars in view, superseded the act of 1789; or in ? 709 of Kev. Stat, cited
ite, p. -299, n. 15, VI., and p. '299. n. 19, by Avhich, as to said particulars,
e act of 1867 was in turn superseded. In view of the omission, the Su-

23 VOL. I. KEXT. 353
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necessary that the record should state in terms the misconstruc-

tion of the authority of the Union, or that it was drawn in ques-

tion; but it must show some act of Congress applicable to the

case, to give to the Supreme Court appellate jurisdiction.'* It

will be suflficient, if it be apparent that the case, in point of

law, involved one of the questions on which the appellate juris-

diction is made to depend by the 25th section of the judiciary act

of 1789, and that the state court must have virtually passed upon

it (a). But the court has been so precise upon this point, that

in Miller v. Nicholls (6), notwithstanding it was believed that an

act of Congress, giving the United States priority in cases of in-

solvency, had been disregarded, yet, as the fact of insol-

[ * 327 ] veney *did not appear upon record, the court decided

that they could not take jurisdiction of the case. In

the exercise of their appellate jurisdiction, the Supreme Court

can only take notice of questions arising on matters of fact ap-

pearing upon the record; and in all cases where jurisdiction de-

pends on the party, it is the party named in the record (c).

It Exists Though a State be a Party.— (7.) The appellate

jurisdiction may exist, though a state be a party, and it extends

to a final judgment in a state court, on a case arising under the

authority of the Union. The appellate powers of the federal

judiciary over the state tribunals was again, and very largely dis-

cussed, in the case of Cohens v, Virginia (d); and the constitutional

(«) Craig V. State of Missouri, 4 Peters' U. S. Rep. 410. In dowel 1 v. Ran-

dell, '[O Peters, 868, the Supreme Court reviewed all the cases on the a])pellat«

jurisdiction of the court from the state courts, and it was decided that fogive

the court appellate jurisdiction, two things must have occurred and be ap-

parent in the record, or by necessary inference from it, (1) that .some one of

the questions stated in the 2r)th section of the judiciary act of 1789. did arise

in the court below, and (2) that a decision was actually made thereon by the

same court in the manner required by the section. If both of these do not

appear on the record, the appellate jurisdiction fails. 12 Peters, 507, S. P.

(Jcean Ins. Co. v. Polleys, 13 Peters, 157, S. P.

(ft) 4 Wheaton, 311.

(c) Governor of Georgia r. Madrazzo, 1 Peters' U. S. Bep. 110. Hickie r.

Starke, Ihid. 98. Fisher v. Cockerel!, 5 Ibid. 248.

{d) 6 Wliealon, 2C4.

prerae Court, in Murdock v. City of Memphis, 20 Wall. 590, 633 (1874), ex-

pressed the opinion that it is not so closely as formerly restricted to the face

of the record in determinine what question has been decided by a state <'ourt:

and that it may, under the latter provisions, look to the ])roperly certilie«l

opinion of the state court when any such opinion has been delivered in the

case. See also Kreiger v. Shelby U. K. Co., 125 U. S. 39, 44 (18871.
'^ See cases collected and discussed ia Phillip's 11. S. Supreme Cjurt Prat'-

tice, pp. 172—189.
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authority of the appellate jurisdictioa of the Supreme Court was

vindicated, with great strength of argument, and clearness of illus-

tration. The question arose under an act of Congress instituting

a lottery in the District of Columbia, and the defendant below

was criminally prosecuted for selling tickets in that lottery con-

trary to an act of the legislature of Virginia. Judgment was

rendered against him, in the highest court of the state in which

the cause was cognizable, though he claimed the protection of

the act of Congress. A writ of error was brought upon that judg-

ment into the Supreme Court of the United States, on the ground

that the prosecution drew in question the validity of the statute

in Virginia, as being repugnant to a law of the United States,

and that the decision was in favour of the state law. It was

made a great point in the case, whether the Supreme Court had

any jurisdiction.

The court decided, that its appellate jurisdiction was not ex-

cluded by the character of the parties, one of them being a state,

and the other a citizen of the state. Jurisdiction was given

to the courts of the Union in two classes of cases.

* In the first, their jurisdiction depended on the charac- [ * 328 ]

ter of the cause, whoever might be the parties; and, in

the second, it depended entirely on the character of the parties,

audit was unimportant what might be the subject of controversy.

The general government, though limited as to its objects, was

supreme with respect to those objects. It was supreme in all

cases in which it was empowered to act. A case arising under

the Constitution and laws of the Union, was cognizable in the

courts of the Union, whoever might be the parties to that case.

The sovereignty of the states was limited, or surrendered, in

many cases, where there was no other power conferred on Congress

than a constructive power to maintain the principles established

in the Constitution. One of the instruments by which that duty

might be peaceably performed, was the judicial department. It

was authorized to decide all cases of every description, arising

under the Constitution, laws, and treaties of the Union; and from

this general grant of jurisdiction, no exception is made of those

cases in which a state may be a party. It was likewise a political

axiom, that the judicial power of every well constituted govern-

ment must be co-extensive with the legislative power, and must
be capable of deriding every judicial question which grows out
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of the Constitution and laws. The most mischievious consequences
would follow, from the absence of appellate jurisdiction over a state

court where a state was a party, for it would prostrate the govern-

ment and laws of the Union at the feet of every state. The
powers of the government could not be executed by its own means,

in any state disposed to resist its execution by a course of legis-

lation. If the courts of the Union could not correct the judg-

ments of the state courts, inflicting penalties under state laws,

upon individuals executing the laws of the Union, each member
of the confederacy would possess a veto on the will of the whole.

No government ought to be so defective in its organization, as

not to contain within itself the means of securing the

[ * 329 ] execution of its own laws. If * each state was left at

liberty to put its own construction upon the constitu-

tional powers of Congress, and to legislate in conformity to its

own opinion, and enforce its opinion by penalties, and to resist

or defeat, in the form of law, the legitimate measures of the

Union, it would destroy the Constitution, or reduce it to the im-

becility of the old confederation. To prevent such mischief and

ruin, the Constitution of the United States, most wisely and

most clearly, conferred on the judicial department the power of

construing the Constitution and laws in every case, and of preserv-

ing them from all violation from every quarter, so far as judicial

decisions could preserve them.

The case before the court was one in which jurisdiction de-

pended upon the character of the cause, as it was a case arising

under the law of the Union. It was not an ordinary case of a

controversy between a state and one of its citizens, for there the

jurisdiction would depend upon the character of the parties.

The court concluded, that the appellate power did extend to the

case, though a state was a party, because it was a case touch-

ing the validity of an act of Congress, and the decision of the

state court was against its validity; and in all cases arising

under the Constitution, laws, and treaties of the Union, the juris-

diction of the court may be exercised in an appellate form,

though a state be a party.

The court observed, that the amendment to the Constitution,

declaring that the judicial power was not to be construed to ex-

tend to any suit in law or equity commenced or prosecuted

against a state by individuals, did not apply to a writ of error,
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which was not a suit against a state, within the meaning of the

Constitution; and the jurisdiction of the Supreme Court, in cases

arising under the Constitution, laws and treaties of the Union,

may be exercised by a writ of error brought upon the judgment

of a state court. The United States are one nation and one

people, as to all cases and powers given by the Consti-

tution, and the judicial power * must be competent not [ *330 ]

only to decide on the validity of the Constitution or law

of a state, if it be repugnant to the Constitution or to a law of

the United States, but also to decide on the judgment of a state

tribunal enforcing such unconstitutional law. The federal courts

must either possess exclusive jurisdiction in all cases affecting

the Constitution, and laws, and treatise of the Union, or they

must have power to revise the judgments rendered on them by

the state tribunals. If the several state courts had final juris-

diction over the same cases, arising upon the same laws, it would

be a hydra in government, from which nothing but contradiction

and confusion could proceed. Nothing can be plainer than the

proposition, that the Supreme Court of the nation must have

power to revise the decisions of local tribunals on questions which

affect the nation, or the most important ends of the government

might be defeated, and we should be no longer one nation for

any eflBcient purpose. The doctrine would go to destroy the

great fundamental principles on which the fabric »f the Union

stands (a).

TVe have now finished the review of the most important points

that have arisen in the jurisprudence of the United States, on the

subject of the original and appellate jurisdiction of the Supreme
Court. So far as the powers of that court, under the Constitution,

and under the 25th section of the judiciary act of 17S9, have been

drawn in question, they have been maintained with great success,

and with an equal display of dignity and discretion.

(a) In Williams r. Norris, and Montgomery r. Hernandez, 12 Wheaion^
117. 129, under the 25th section of the judiciarv act of 1789, ch. 20, it was
held, that the Supreme Court has no appellate jurisdiction, unless the de-
cision in the state court be "gainst the right or title set up by the party under
the Constitution or statute of the United States, and the title depended
thereon; or unless the decision be in favour of a state law, when its validity
^vas questioned, as repugnant to the Constitution of the United States, and
the right of the party depended upon the state law.
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[
* 331 ]

* LECTURE XYL

OF THE JURISDICTION OF THE FEDERAL COURTS, IN RESPECT

TO THE COMMON LAW, AND IN RESPECT TO PARTIES.

(I.) It has been a subject of much discussion, whether the

courts of the United States have a common law jurisdiction, and,

if any, to what extent.

The U. S. Courts have no Common Law Jurisdiction in

Criminal Cases.—In the case of the United States v. Worrall (a),

in the circuit court at Philadelphia, the defendant was indicted

and convicted of an attempt to bribe the commissioner of the

revenue; and it was contended, on the motion in arrest of judg-

ment, that the court had no jurisdiction of the case, because all

the judicial authority of the federal courts was derived, either

from the Constitution, or the acts of Congress made in pursuance

of it, and an attempt to bribe the commissioner of the revenue

was not a violation of any constitutional or legislative prohibition.

Whenever Congress shall think any provision by law necessary

to carry into effect the constitutional powers of the government,

it was said, they may establish it, and then a violation of its sanc-

tions will come within the jurisdiction of the circuit courts, which

have exclusive cognizance of all crimes and offences cognizable

under the authority of the United States. Congress had provided

by law for the punishment of various crimes, and even for the

punishment of bribery itself, in the case of a judge, an officer of

the customs, or an officer of the excise; but, in the case of the

commissioner of the revenue, the act of Congress did not create

or declare the offence. The question then fairly and directly

presented itself, what was there to render it an offence arising

under the Constitution or laws of the United States, and cogniz-

able under their authority ? A case arising under a law, must

mean, a case depending on the exposition of a law, in respect to

(a) 2 Dallas, 384.
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something which the law prohibits or enjoins; and if it were suf-

ficient, in order to vest a jurisdiction to try a crime, or sustain

an action, that a federal officer was concerned and affected by the

act, a source of jurisdiction would be opened which would destroy

all the barriers between the judicial authorities of the states and

the general government. Thoagh an attempt to bribe a public

officer be an offence at common law, the Constitution of the

United States contains no reference to a common law authority.

Every power in the Constitution was matter of definite and posi-

tive grant, and the very powers that were granted could not take

effect until they were exercised through the medium of a law.

Though Congress had the power to make a law which would

render it criminal to offer a bribe to the commissioner of the

revenue, they had not done it, and the crime was not recognized

either by the legislative or constitutional code of the Union.

lu answer to this view of the subject, it was observed, that the

offence was within the terms of the Constitution, for it arose under

a law of the United States, and was an attempt by bribery to ob-

struct or prevent the execution of the laws of the Union. If the

commissioner of the revenue had accepted the bribe, he would

have been indictable in the courts of the United States; and, upon

principles of analogy, the offence of the person who attempted it

must be equally cognizable in those courts. The prosecution

against Henfield, for serving on board a French privateer against

the Dutch, was the exercise of a common law power, applied to

an offence against the law of nations, and a breach of a treaty,

which provided no specific penalty for such a case.

The court were divided in opinion on this question. In the

opinion of the circuit judge, an indictment at common
* law could not be sustained in the circuit court. It[*333]
was admitted that Congress were authorized to define

and punish the crime of bribery ; but as the act charged as an
offence in the indictment, had not been declared by law to be
criminal, the courts of the United States could not sustain a

criminal prosecution for it. The United States, in their national

capacity, have no common law, and their courts have not any

I

common law jurisdiction in criminal cases, and Congress have not

provided by law. for the offence contained in the indictment, and
until they defined the offence, and prescribed the punishment, he
thought the court had not jurisdiction of it
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The district judge was of a diJBferent opinion, and he held, that

the United States were constitutionally possessed of a common
law power to punish misdemeanors, and the power might have

been exercrsed by Congress in the form of a law, or it might be

enforced in a course of Judicial proceeding. The offence in ques-

tion was •one against the well-being of the United States, and

from its v«ry nature cognizable under their authority.

This case settled nothing, as the court were divided; but it con-

tained 69me of the principal arguments on each side of this nice

and interesting constitutional question.

In the case of the United States v. Burr, which arose in the

circuit court in Virginia in 1807, the chief justice of the United

States declared (a), that the law of the several states could not

be regarded as rules of decision in trials for offences against the

United States, because no man could be condemned or prosecuted

in the federal courts on a state law. The expression, trtah at

common law, used in the 34th section of the judiciary act, was not

applicable to prosecutions for crimes. It applied to civil suits,

as contradistinguished from criminal prosecutions, and to suits

at common law, as contradistinguished from those which

[* 334] came before ,*the court sitting as a court of equity and

admiralty. He admitted, however, that when the judi-

ciary act, sec. 14, authorized the courts to issue writs not specially

provided for by statute, but which were agreeable to the lyrinciples

and usages of law, it referred to that generally recognized and

long established law, which formed the substratum of the laws of

every state.

The case of The United States v. Hudson& Goodwin (b), brought

this great question in our national jurisprudence for the first time

before the Supreme Court of the United States. The question

there was, whether the circuit court of the United States had a

common law jurisdiction in cases of libel. The defendants had

been indicted in the circuit court in Connecticut, for a libel ou

the President of United States, and the court was divided on Ibe

point of jurisdiction. A majority of the Supreme Court decided,

that the circuit courts could not exercise a common law jurisdic-

tion in criminal cases (c). Of all the courts which the United

(a) Opinion delivered September 3d, 1807, and reported by Mr. Ritchie.

(b) 7 Crnnch, 32.

(cj lu the states of Ohio i.nd Louisiana, it is understood to be held, that
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States, tinder their general powers, might constitute, the Supreme

Court was the only one that possessed jurisdiction derived im-

mediately from the Constitution. All other courts created by the

general government possessed no jurisdiction but what was given

them by the power that created them, and could be vested with*

none but what the power ceded to the general government would

authorize them to confer; and the jurisdiction claimed in that

case has not been conferred by any legislative act. ^V'hen a court

is created, and its operations confined to certain specific objects,

it could not assume a more extended jurisdiction. Certain im-

plied powers must necessarily result to the courts of justice from

the nature of their institution, but jurisdiction of crimes

against the state was not one of them. * To fine for [ * 335 ]

contempt, to imprison for contumacy, to enforce the

observance of orders, are powers necessary to the exercise of all

other powers, and incident to the courts, without the authority of

a statute. But to exercise criminal jurisdiction in common law

cases, was not within their implied powers, and it was necessary

for Congress to make the act a crime, to affix a punishment to it,

and to declare the court which should have jurisdiction.

The general question was afterwards brought into renewed dis-

cussion, in the circuit court of the United States for Massachu-

setts, in the case of The United States v. Coolidge (a). Notwith-

standing the decision in the case of The United States v. Hudson
& Goodtvin, the court in Massachusetts thought the question, in

consequence of its vast importance, entitled to be reviewed and

again discussed, especially as the case in the Supreme Court had

been decided without argument, and by a mfijority only of the

court. In this case, the defendant was indicted for an offence

committed on the high seas, in forcibly rescuing a prize, which

had been captured by an American cruiser. The simple question

was, whether the circuit court had jurisdiction to punish ofiences

against the United States, which had not been previously de-

lined, and a specific punishment affixed by statute. The judge

j
who presided in that court did not think it necessary to consider

i

the broad question, whether the United States, as a sovereign

power, had entirely adopted the common law. He admitted that

there is no common law indictable ofifence, and that every indictable offence
must be grounded upon some statute.

{a) 1 GaUisan, 488.
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the courts of the United States were courts of limited jurisdiction,

and could not exercise any authorities not confided to them by

the Constitution and laws made in pursuance of it. But he in-

sisted that when an authority was once lawfully given, the nature

*and extent of that authority, and the mode in which it should be

exercised, must be regulated by the rules of the common law, and

that if this distinction was kept in sight, it would dissipate the

whole difl&culty and obscurity of the subject.

[ * 336 ] * It was not to be doubted that the Constitution and

laws of the United States were made in reference to the

existence of the common law, whatever doubts might be enter-

tained as to the question, whether the common law of England,

in its broadest sense, including equity and admiralty as well as

legal doctrines, was the common law of the United States. In

many cases, the language of the Constitution and laws would be in-

explicable without reference to the common law ; and the existence

of the common law is not only supposed by the Constitution, but

it is appealed to for the construction and interpretation of its

powers.

It was competent for Congress to confide to the circuit courts

jarisdiction of all offences against the United States, and they

have given to it exclusive cognizance of most crimes and offences

cognizable under the authority of the United States. The words

of the 11th section of the judiciary act of 1789 were, that tbe

circuit courts should have "exclusive cognizance of all the crimes

and offences cognizable under the authority of the United States,

except where this act otherwise provides, or the laws of the

United States shall otherwise direct." ' This means all crimes

and offences to which, by the Constitution of the United States,

the judicial power extends, and the jurisdiction could not be

given in more broad and comprehensive terms. To ascertain

what are crimes and offences against the United States, recourse

must be had to the principles of the common law, taken in con-

nection with the Constitution (a). Thus, Congress had provided

for the punishment of murder, manslaughter, and perjury,

under certain circumstances, .but had not defined those crimes.

(a) Judge Wilson in his charge to a g/and jury in the circuit court of the

United States, in Virginia, in 1791, observed, that we must recur to the com-

mon law for the definition aud description ofmany crimes against the United

States. See Wilson's Works, vol. iii. p. 371—377.

'See similar provisions of later acts, quoted ante, p. 302, u. 30.
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The explanation of them must be sought in, and * ex- [
* 337 ]

clusively governed by, the common law; and upon any

other supposition, the judicial power of the United States would

be left in its exercise to arbitrary discretion. In a great variety

of cases, arising under the laws of the United States, the will of

the legislature cannot be executed, unless by the adoption of the

common law. The interpretation and exercise of the vested juris-

diction of the courts of the United States, as, for instance, in

suits in equity and in causes of admiralty and maritime juris-

diction, and in very many other cases, must, in the absence of

positive law, be governed exclusively by the common law.

There are many crimes and oflfences, such as offences against

the sovereignty, the public rights, the public justice, the public

peace, and the public police of the United States, which are cog-

nizable under its authority; and in the exercise of the jurisdic-

tion of the United States over them, the principles of the com-

mon law must be applied, in the absence of statute regulations.

Treason, conspiracies to commit treason, embezzlement of public

records, briberj', resistance to judicial process, riots, and misde-

meanors on the high seas, frauds and obstructions of the public

laws of trade, and robbery and embezzlement of the mail of the

United States, are oflfences at common law, and when directed

against the United States, they are offences against the United

States, and, being offences, the circuit courts have cognizance of

them, and can try and punish them upon the principles of the

common law. The punishment must be fine and imprisonment,

for it is a settled principle, that where an offence exisits, to which

no specific punishment is aflSxed by statute, fine and imprison-

ment is the punishment. The common law is then to be referred

to, not only as the rule of decision in criminal trials in the courts

of the United States, but in the judgment or punishment: and
by .common law he meant the word in its largest sense, as includ-

ing the whole system of English jurisprudence.

*It was accordingly concluded, that the circuit courts [ *338 ]

had cognizance of all offences against the United States,

and what tho^e offences were, depended upon the common law

applied to the powers confided to the United States: and that the

circuit courts, having such cognizance, might punish by fine and
imprisonment, where no punishment was specially provided by

statute. The admiralty was a court of extensive criminal, as well
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as civil jurisdiction; and oflfences r.f admiralty jurisdiction were
exclusively cognizable by the United States, and were offences

against the United States, and punishable by fine and imprison-

ment, when no other punishment was specially prescribed.

This case was brought up to the Supreme Court, but it was not

argued. A difference of opinion still existed among the mem-
bers of the court, and, under the circumstances, the court merely

said, that they did not choose to review their former decision in

the case of The United States v. Hudson & Goodwin, or draw it in

doubt (a). The decision was for the defendant, and, conse-

quently, against the claim to any common law jurisdiction in

criminal cases.

These jarring opinions and decisions of the federal courts, have

not settled the general question as to the application and influ-

ence of the common law, upon clear and definite principles; and

it may still be considered, in civil cases, as open for further con-

sideration. The case of Hudson & Goodicin decided that the

United States courts had no jurisdiction given them by the Con-

stitution or by statute, over libels; and the case of Worrall de-

cided that they had no jurisdiction in the case of an attempt to

bribe a commissioner of the revenue. If that were so, the com-

mon law certainly could not give them any. The cases were

therefore very correctly decided upon the principle assumed by

the court. But the subsequent case of CooUdge did not fall

within that principle, because the offence there charged

[ * 839 ] *was clearly a case of admiralty jurisdiction, and the

courts of the United States would seem to have had

general and exclusive jurisdiction over the case.^ Mr. Du Pon-

ceau, in his " Dissertation on the nature and extent of the juris-

diction of the courts of the United States," has ably examined the

subject, and shed strong light on this intricate and perplexed

branch of the national jurisprudence. He pursues the distinc-

tion originally taken in the circuit court in Massachusetts, and

maintains, that we have not, under our federal government, any

common law, considered as a source oi jurisdiction ; while on the

other hand, the common law, considered merely as the viean ox

instrument of exercising the jurisdiction, conferred by the Con-

fa) 1 Wheaton, 415.
"^ The federal courts have no admiralty jurisdiction over maritime oflenccB

except such as is given to them by Congress. See post, pp. 360—365.
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stitution and laws of the Union, does exist, and forms a safe and

beneficial system of national jurisprudence. The courts cannot

derive their right to act from the common law. They must look

for that right to the Constitution and law of the United States.

But when the general jurisdiction and authority is given, as in

cases of admiralty and maritime jurisdiction, the rules of action

under that jurisdiction, if not prescribed by statute, may, and

must be taken from the common law, when they are applicable,

because they are necessary to give efi"ect to the jurisdiction (a).

The principle assumed by the courts in the cases of Worrall

and of Hudson & Goodivin, is considered to be a safe and sound

principle. The mere circumstance that the party injured by the

offence under prosecution, was an officer of the government of the

United States, does not give jurisdiction ; for neither the Consti-

tution, nor the judicial acts founded upon it, gave the federal

courts a general jurisdiction in criminal cases, affecting the offi-

cers of government, as they have in cases affecting public ministers

and consuls. Because an officer was appointed under

the Constitution, * that would not of itself render all [ * 340 ]

cases in which they were concerned, or might be

affected, cases arising under the Constitution and laws, and cogni-

zable by the judiciary. Such a wide construction would be

transferring legislative power to the judiciary, and vest it with al-

mx)st unlimited jurisdiction ; for where is the act that might not,

in some distant manner, be connected with the Constitution or

laws of the United States? It rests alone in the discretion of

Congress, to throw over the persons and character of the offi-

cers of the government, acting in their official stations, a higher

protection than that afforded by the laws of the states ; and when

j

laws are made for that purpose, the federal courts will be charged

;
with the duty of executing them.

This appears to be sound doctrine, and to be deduced from the

cases which have been mentioned. There is much weicrht un-

I
doubtedly due to the argument of the circuit court in Massachn-

i
setts ; and an attempt to bribe an officer of the government, or to

! libel an officer of the government, in relation to his official acts,

' would seem to be an offence against that government. They tend

1 directly to weaken or pervert the administration of it : and if it

1
(a) Cui jnrhdictio data est, ea quoque concessa esse videntur, sine quibus juris-

j

dictio expUcari non potest. Dig. 2, 1, 2.
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once be admitted that such acts amount to an offence against tlie

United States, they must of course be cognizable under its au-

thority, and belong to the jurisdiction of the circuit courts. The

great difficulty and the danger is, in leaving it to the courts to

say ichai is an offence against the United States, when the law

has not specifically defined it. The safer course undoubtedly is,

to confine the jurisdiction in criminal cases to statute offences

duly defined, and to cases within the express jurisdiction given

by the Constitution. The admiralty jurisdiction of the federal

courts is derived expressly from the Constitution ; and criminal

cases belonging to that jurisdiction by the common law, and by

the law of nations, might well have been supposed to be cogniza-

ble in the admiralty courts, without any statute authority. If

the common law be a rule of decision in the exercise of

[ * 341 ] the * lawful jurisdiction of the federal courts, why ought

it not to apply to criminal, as well as to civil cases, and

upon the same principle, when jurisdiction is clearly vested? If

Congress should by law authorize the district or circuit courts to

take cognizance of attempts to bribe an officer of the government

in the exercise of his official trust, and should make no further

provision, the courts would, of course, in the description, defini-

tion, prosecution, and punishment of the offence, be bound to

follow those general principles and usages, which are not repug-

nant to the Constitution and laws of the United States, and which

constitute the common law of the land, and form the basis of all

American jurisprudence. Though the judiciary power of the

United States cannot take cognizance of oiiences at common law,

unless they have jurisdiction over the person or subject matter,

given them by the Constitution or laws made in pursuance of it;

yet, when the jurisdiction is once granted, the common law, under

the correction of the Constitution and statute law of the United

States, would seem to be a necessary and a safe guide, in all

cases, civil and criminal, arising under the exercise of that juris-

diction, and not specially provided for by statute. Without such

a guide, the courts would be left to a dangerous discretion, and

to roam at large in the trackless field of their own imaginations.

Application of the Common Law to Civil Cases.— The

'U. S. V. Bevans, 3 Wheat. 336 (1818); U. R. r. Ramsey, Ilerapst. 481,482

(1847); Penna. v. Wheeling Bridge Co., 13 How. olH, 5()3 (1851); U. S. r.

Wilson, 3 Blatchf. 43"). 437 (ISIS); U. S. v. Baring, 5 id. '294,290 (1866). See

condusiou of this chapter, post, p. 352.
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Supreme Court of the United States, in Robinson v. Campbell (a),

went far towards the admission of the existence and application

of the common law to civil cases in the federal courts. The

judiciary act of 1789 (6), had declared, that the laws of the

several states, except where the Constitution, treaties, or statutes

of the Union, otherwise required, should be regarded as rules of

decision in trials at common law in the courts of the United

States, in cases where they applied.* The subsequent act of May
8th, 1792, for regulating processes in the courts of the

United States (c), confirmed * "the forms of writs, exe- [
* 342 ]

cutions, and other process, except their style, and the

forms and modes of proceeding then used in suits at common
law in the federal courts, and declared, that the modes of pro-

ceeding in suits in equity should be according to the principles

and usages of courts of equity." But all these forms and modes

were to be "subject to such alterations and additions, as the said

courts respectively should in their discretion deem exj>edient, or

to such regulations as the Supreme Court of the United States

should think proper from time to time to prescribe to any circuit

or district court concerning the same" (d). Under those pro-

(a) 3 Wheaton. 212, 10 Ibid. 159, S. P.

(&) Act 24th September, 1789, ch. 20, sec. 34.

{c) Ch. 36. sec. 2.

(rf) The act of Congress of May 19th, 1828, ch. 68, rendered the forms of
mesne process, except the style, and the forms and modes of proceeding in
the federal courts in those states admitted into the Union since September
29th. 1789, conformable to the Snpreme Courts of law and equity in those
states; and declared that writs of execution, and other final process in the
federal courts should, except as to style, be the same in each state as were
then (May. 1828,) used in the courts of such states, and with power in the
federal courts, in their discretion, to alter their final process so far as to con-
form it to the future changes in that process in the state courts. The practice
of the Supreme Courts uf the states in use in September. 1789, was adopted,
subject to alterations by the federal courts. 1 Faine's Rep. 428, 429. Way-
man r. Southard. 10 Wheaton, 1, 31, 32. 51. 1 Peters' dr. Rep. 1. Eeers r.

Haughten, 9 Peters' U. S. Rep. 329, 359—361. Those modes and forms of
proceeding remain unaffected by subsequent state regulations on the subject,
forthe act of Congress did not adopt prospectively such alterations as the
states might afterwards make. Lane p. Townsend, Ware's Rep. 286. When,

* This enactment is repeat«-d in § 721 of Rev. Stat. Sec. 858, declaring
that no witness in any action, (save against executois, etc.,) in the courts of
the United States, shall be excluded on account of color or interest, farther
provides that, "In all other respects, the laws of the State in which the court
is held shall be the rules of decision as to the competency of witnesses in the
courts of the United States in trials at common law. and in equity and ad-
miralty."' Rules of decision are simply general principles of law, by the ap-
plication of which the rights of litigants are determined. As to federal
adoption of the pleadings, practice, &c., of the State courts see post. p. 342,
and u. 5.
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visions, tlie court declared, that the remedies in the federal courts,

at common law, and in equity, were to be, not according to the

practice of state courts, "but according to the principles of com-

mon law and equity, as distinguished and defined in that country

from which we derived our knowledge of those principles."^

therefore, the state of Tennessee, by act, in 1820, allowed lands sold on exe-
cution to be redeemed on certain terms, it was held that lands thereafter
sold on execution under federal process, were not redeemable under tlie pro-

visions of the statute, for state legishition cannot intertere with the process
of the federal courts. Polk v. Douglass, 6 Verger, 209. Koss f. Duval. 13
Peters, 45 S. P. The federal courts follow the decisions of the state courts

on the construction of state laws, unless they come in conflict with the Con-
stitution or laws of the United States. 10 Wheaion, 159. 1 Faine^s Rep. 5fj4.

They follow also those statutes of the several states, which prescribe rules of

evidence in civil cases, in trials at common law. M'Neil v. Holbrook, 12

Peters, 84. The state laws which are made rules of decision in the federal

courts, are those which apply to rights of person and property. United
States V. Wonson, 1 Gall. 18. Mayer v. Foulkrod, 4 Wash. Oh: Rep. 349. See
alsD infra, vol. 4, 278, note. State laws limiting actions and executions on
judgments are rules of property and become rules of decision in the federal

courts. Ross v. Duval, 13 Peters, 45.

° Further legislation was therefore necessary in order to cause the federal

courts to follow the practice, &c., of the State Courts.

With respect to civil causes, other than equity and admiralty causes,

legislation to this effect exists. Sec. 914 of Rev. Stat, provides that. "The
practice, pleadings, and forms and modes of proceeding in civil causes, other

than equity and admiralty causes, in the circuit and district courts, sh::]!

conform, as near as may be, to the practice, pleadings, and forms and modes
of proceeding existing at the time in like causes in the courts of record of

the State within which such circuit or district courts are held, any rule of

court to the contrary notwithstanding."
Sec. 915, with respect to remedies "by attachment or other process," and

§ 916, with respect to remedies "by execution or otherwise," provide for

the following of State regulations in force and to be enacted.

With respect to proceedings in suits of equity and of admiralty and mari-

time jurisdiction, the provisions in force are .somewhat different. Sec. 913

enacts that, "The forms of mesne process and the forms and modes of pro-

ceeding in suits ot equity and of admiralty and maritime jurisdiction in the

circuit and district courts shall be according to the principles, rules, and

usages which belong to courts of equity and of admiralty, respectively, except

when it is otherwise provided by statute or by rules of court made in pur-

saance thereof ; but the same shall be subject to alteration and addition by

the said courts, respectively, and to regulation by the Supreme Court, by

rules prescribed, from time to time, to any circuit or district court, not in-

consistent with the laws of the United States."

•'The Supreme Court shall have power to prescribe, from time to time, and

in any manner not inconsistent with any law of the United States, the forms

of writs and other process, the modes of framing and tiling pnK'ecdings and

pleadings, of taking and obtaining evidence, of obtaining di.scovery, of pro-

ceeding to obtain relief, of drawing up, entering, and enrolling decrees,

and of proceeding before trustees appointed by the court, and generally to

regulate the whole practice, to be used, in suits in equity or admiralty, by

the circuit and di.strict courts." 'i 917.

"The .several circuit and district conns may, from time to time, and in any

manner not inconsistent with any law of the United States, or with any rule

]irescribed by the Supreme Court under the preceding secticn, make rules

and orders directing the returning of writs and processes, the filing of plead-
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In this view of the subject, the common law may be cultivated

as part of the jurisprudence of the United States. In its improved

condition in England, and especially in its improved and varied

condition in this country, under the benign influence of an ex-

panded commerce, of enlightened justice, of republican principles,

and of sound philosophy, the common law has become a code of

matured ethics, and enlarged civil wisdom, admirably adapted to

promote and secure the freedom and happiness of social life. It

has proved to be a system replete with vigorous and healthy prin-

ciples, eminently conducive to the growth of civil liberty; and it

is in no instance disgraced by such a slavish political maxim as

that with which the Institutes of Justinian are introduced (a).

It is the common jurisprudence of the people of the Unit-

ed States, and was brought with them as * colonists [ * 343 J

from England, and established here so far as it was

adapted to our institutions and circumstances. It was claimed

I

by the CJongress of the United Colonies, in 1774, as a branch of

I

those "indubitable rights and liberties to which the respective

i colonies are entitled" (6). It fills up every interstice, and occu-

ipies
every wide space which the statute law cannot occupy. Its

principles may be compared to the influence of the liberal arts

(a) Quod principi placuif, legis hahet vigorem. Inst. 1, 2, 6.

1 (6^ Declaration of rights of October lAth, 1774. Journals of Congress, vol.

i. p.28.

i\ ings. the taking of rules, the entering ami making np of judgments by de-

I j
fault, and other matters in vacation, and otherwise regulate their own prac-
tice as may be necessary or convenient for the advancement of justice and
the prevention of dela\s in proceedings." ^ 918.

The Supreme Court has in various particulars exercised the power of
regulating the etjuity and admiralty practice in said inferior courts; but has
left them in other respects to regulate such practice as freely as the statute
allows.

Equity rule 89 provides that, "The circuit courts ^both judges concurring
therein) may make any other and further rules and regulations lor the prac-
tice, j>roceedings, and process, mesne and final, in their respective districts,

not inconsistent with the rules hereby prescribe<l, in their discretion, and
from time to time to alter and amend the same."
Admiralty rule 4G provides: ''In all cases not provided for by the fore-

oing rules, the district and circuit courts are to regulate the practice of the
iSaid c-ourts respectively, in such manner as they shall deem mi,st expedient
ifor the due administration of justice in suits in admiralty."
1 Equity rule 90: "In all cases where the rules prescribed by this court or
|by the circuit court do not apply, the practice of the circuit court shall be
''"Sulated by the present practice of the High Court of Chancery in England,

far as the same may reasonably be applied eon.sistently with the local cir-

mstances and local conveniences of the district where the court is held, not
~ positive rules, but as furnishing just analogies to regulate the practice."

24 VOL. I. KEXT. 369
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and sciences; adversis perfugium ac solatium proebent ; delectant

domi, non impediunt foi'is; pernoctant nobiscum, peregrinantur,

rusticantiir. To use the words of the learned jurist to whom I

have already alluded (a), "we live in the midst of the common
law, we inhale it at every breath, imbibe it at every pore; we

meet with it when we wake, and when we lay down to sleep, when

we travel and when we stay at home; and it is interwoven with

the very idiom that we speak; and we cannot learn another system

of laws, without learning, at the'same time, another language."

II. The jurisdiction of the federal courts rations personamim,

and depending on the relative character of the litigant parties,

has been the subject of much judicial discussion. The Constitu-

tion gives jurisdiction to the federal courts of all suits between

aliens and citizens, and between resident citizens of different

states (b),^ and we have a series of judicial decisions on that sub-

ject. If the case arises under the Constitution, laws, or treaties

of the Union, it is immaterial who may be parties, for the sub-

ject matter gives jurisdiction; and if it arises between aliens and

citizens, or between citizens of different states, it is immaterial

what may be the nature of the controversy, for the character of

the parties gives jurisdiction.

Jurisdiction when an Alien is a Party.—In Binghavi v.

Cabot (c), the Supreme Court held, that it was necessary

[
* 344 ] to set forth the citizenship of the respective * parties,

or the alienage when a foreigner was concerned, by posi-

tive averments, in order to bring the case within the jurisdiction

of the circuit court; and that if there was not a sufficient allega-

tion for that purpose on record, no jurisdiction of the suit would

be sustained. The same doctrine was maintained in Turner v.

J£nville (d), and in Turner v. The Bank of North America (e);

(a) Du Ponceau on Jurisdiction, p. 91. See, also, 1 Story'' h Comm. on the

CormHtution, 140, 141. Vol. ii. p. 264—268. The learned coinmeiitator. in

the volume last cited, ably, and in my opinion, satisfactorily contends, that

the common law, in the absence of positive statut*; law, refjulates, ii,tcri)rets.

and controls the powers and duties of the court ot impeachments under tlie

Constitution of the United States; and though the common law cannot l)e

the foundation of a jurisdiction, not given by the Constitution or laws, that

iurisdicti(m, when given, attaches, and is to be exercised according to the

rules of the common law. Were it otherwise, there would be nothing to

exempt us from an absolute despotism of opinion and i)ractice.

(b) Les.seeof Butler i?. Farnsworth, 4 Wanh. Cir. Rep. 101.

(c) 3 Dallas, 382.

(d) 4 Ihid. 7. (e) 4 Ihid. 8.

* See ante, p. 295, n. 3.
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and it was declared, that the circuit court was a court of limited

jurisdiction, and had cognizance only of^ a few cases specially

circumstanced, and that the fair presumption was, that a cause

was without its jurisdiction, till the contrary appeared.' Upon

that principle the rule was founded, making it necessary to set

forth, upon the record of the circuit court, the facts or circum-

stances which gave jurisdiction, either expressly, or in such man-

ner as to render them certain by legal intendment. It is neces-

sary, therefore, where the defendant appears to be a citizen of

one state, to show, by averment, that the plaintiff is a citizen of

some other state, or an alien; or, if the suit be upon a promis-

sory note, by the endorsee, to show that the original payee was

so; for it is his description, as well as that of the endorsee, which

gives the jurisdiction. But an alien cannot sue a citizen in the

circuit court of the United States, if the latter be at the time a

resident in a foreign country, notwithstanding he has property

in the district which might be attached. No compulsory process,

under the judiciary act of 1789, lies against a person who is not

at the time an inhabitant of, or is not found in, the district in

which the process issues (a).'

Between Citizens of Different States.—^The judiciary act of

1789, sec. 11, gives jurisdiction to the circuit court when an alien

is a party; ' and it was decided in Mossman v. Higginson (6), that

the jurisdiction was confined to the case of suits between citizens

and foreigners, and did not extend to suits between alien

and alien; and *that if it appeared on record that the [*345 ]

one party was an alien, it must likewise appear affirma-

tively that the other party was a citizen. So, again, in Course v.

Stead (c), it was decided to the same effect. The principle is,

(a) Picquet v. Swan, 5 Mason's Rep. 3.5. {b) 4 Dallas, 12.

(c) 4 Ibid. 22. The omission of the above averments, or any other requisite
to give jurisdiction, is matter of substance, and not cured by verdict, nor
amendable after verdict. 1 Paine^s Rep. 486, 594. Jackson r. Twentyman,
2 Peters' U. S. Rep. 136.

' To the same effect see Peper r. Fordyce, 119 U. S. 469, 471 (1886). The
foregoing cases were brought before the Supreme Court by writ of error to or
appeal from circuit courts. Where suit is brought in the courts of New
York state, upon judgment obtained in a district or circuit court of the
United States, the jurisdiction of this court need not be shown by matter
upon the face of the record, but will be presumed until the contrarj- be
proved. Chemung Canal Bank r. Judson, 8 N. Y. 254, 260 (18531; Ma'tson
r. Burt, 9 Hun. 470, 471 (1876). The circuit courts "are courts of limited,
though not of jn/er/or jurisdiction." See ante, p. 303.

* For provisions of later acts on this point, see ante p. 302, n. 31.
• See ante, p. 302, n. 29.
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that it must appear upon the record, that the character of the

parties supports the jiyisdiction; and the points in that case were

re-asserted in Montalet v. Murray (a), and in Hodgson v. Bower-

bank (6), and in Sullivan v. The Fulton Steam-Boat Company ( c).

In Maxfield v. l^evy (d), the question of jurisdiction arising from

the character of the parties, was discussed in the circuit court in

Pennsylvania, and the court animadverted severely upon an at-

tempt to create a jurisdiction by fraud, contrary to the policy of

the Constitution, and the law. The suit was an ejectment between

citizens of the same state, to try title to land; and to give juris-

diction to the circuit court, a deed was given, collusively, and

without any consideration, to a citizen of another state, for the

Bole purpose of making him a nominal plaintiff, in order to give

the federal court jurisdiction. The court dismissed the suit, and

observed, that the Constitution and laws of the United States had

been anxious to define by precise boundaries, and preserve with

great caution, the line between the judicial authority of the

Union, and that of the individual states. No contrivance to de-

feat the law of the land, and create jurisdiction by fraud, could

be tolerated (e). But if a citizen of one state thinks proper io

change his domicil, and remove with his family to another state,

not colourably, but permanently, and with a bona fide

[ * 346 ] intention to reside there, * even though his object was

to avail himself of the jurisdiction of the federal courts,

he becomes instantly a citizen of the other state, and may sue as

eueh in the courts of the United States (/).'**

(a) 4 Crnm-.h. 46. (ft) 5 Ibid. 303.

(c) 6 Wheaton, 450. Dodge v. Perkins, 4 3fnson^s Rep. 435. S. P.

(d) 4 Ballots, 330. This case was repudiated by Mr. Justice Story, in Briggs

C. French, 2 Sumner, 257, as being erroneously decided.

(e) The same doctrine was held by Judge Washington in Hurst r. McNeil,

1 Wash. Cir. C. 70', 83. But in Briggs v. French, 2 Sumner, 251, it was point-

edly condemned, and the judge held that a conveyance of land by a citizen

of one state to a citizen of another, for the purpose of enabling the latter to

maintain a suit on it in the courts of the United States, vested a legal title,

and a stranger not claiming under either of the parties, had no right to in-

quire into the motive of the conveyance.

(/) Lessee of Cooper i;. Galbraith, 3 IFo-s/i. Cir. Rep. 546. Case v. Clarke,

6 31ason'sHep. 70. Cartlett v. Pacific Ins. Co. 1 Paine' h Rep. 594. In Briggs

V. French, 2 Sumner, 251, it was held that it was sufficient to gi'-e juri.sdic-

tion to the federal courts, that a citizen of one state had really, and not merely

nominally removed from one state to another, though hi.s motive might have

been to prosecute a suit in the courts of the United States. It was sufficient

if the plaintift was in fact a citizen of one state and the defendant of another.

The motive of the removal was not to be inquired into.

"> Similarly it is held, that "the motive with which a party purchases
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The doctrine in the original case of Bingham v. Caboty was

again confirmed in Abercrombie v. Dupuis (a), with some symp-

toms of reluctance; and it would seem, that the court was not en-

tirely satisfied with the precise limits in which their jurisdiction

had been circumscribed, and embarrassed, by their predecessors.

But in Strawbridge v. Curtiss (6), the limitation of the federal ju-

risdiction was considered as being still mere close and precise.

The Supreme Court declared, that where the interest was joint,

and two or more persona were concerned in that interest, as joint

plaintiffs, or joint defendants, each of them must be competent to

sue, or liable to be sued, in the federal courts; and the suit was dis-

missed in that case, because some of the plaintiffs and defendants

were citizens of the same state (c). The next case that arose on this

subject was, whether a corporation was a citizen within the me«iing

of the Constitution, and could sue in the federal courts in conse-

quence of its legal character; and it was decided, in the cases of

the Hope Insurance Company v. Boardman, and of the Bank of

the United States v. Deveaux (d), that a corporation aggregate was

not, in its corporate capacity, a citizen, and that its right to liti-

gate in the federal courts depended upon the character of

(a) 1 Oranch, 343.

(6) W Ibid. -267.

(c> But the circuit court of the United States is not deprived of its juris-

diction arising from the character of the party, by joining with an alien or
citizen of another state, a mere nominal party, who does not possess the requi-
site character. 5 Crunch, 303. 8 Wheaton, 451. 1 Paine^s Rep. 410. It has
like\ri9e been adjudged, that as the courts of Louisiana do not proceed ac-

cording to the rules of the common law, but of the ci\'il law, a suit may be
brought in the federal courts by a resident alien again.'^t one of two obligors,

bound severally as well as jointly, who resides in Louisiana, though the other
obligor reside.f in another ftate. The rule in chancery and in the civil law is,

that if the court can make a decree according to justice and equity between
the parties before them, that decree shall not be withheld because a party
out of its juristliction is not made a defendant, although he must have been
united in the suit had he been within reach of the process of the court. This
was the principle of that decision. Breedlove v. Nicolet. 7 Peters' U. S. Rep.
413. And now by act of Congress of Febniary 28th, 1839, ch. 36. if there
be several defendants, and any one or more of them is not an inhabitant of
or not found in the district where the .suit is brought, and does not volun-
tarily appear, the court may entertain jurisdiction, and proceed against the
parties pronerlv before it.

id) 5 Crunch, 57, 61.

property or a claim has nothing to do with his right to maintain an action
thereon or thereabout " in the federal courts. Neal r. Foster, 36 Fed. Rep.
29, 41 (1888). " The fact that a citizen of another state is selected as ad-
ministrator for the purpose of conferring on the United States circuit court
jurisdiction of an action to be brought bv him, does not defeat that jurisdio-
tion." Goff 's Adm'r. c. Norfolk & W. R. Co., Id. 299 (,1888),
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[ * 347 ] *tlie individuals who composed the body politic, and

which character must appear by proper averments upon

the record (a)." But a corporation aggregate, composed of citi-

zens of one state, may sue a citizen of another state in the cir-

cuit court of the United States. If any of the stockholders are

citizens of the same state with the defendant, the federal courts

have no jurisdiction. And the rule relative to suits originally in-

stituted in the courts of the United States, requiring all the in-

dividuals composing the respective parties, to possess the requi-

site character to give the court jurisdiction, applies equally to

suits removed from the state courts (b).

With respect to the question on the peculiar right of the Bank

of the United States to sue in the federal courts, it was decided,

in reference to the first Bank of the United States, that no right

was conferred on that bank by its act of incorporation to sue in

those courts. It had only the ordinary corporate capacity to sue

and be sued; and being an invisible artificial being, a mere legal

entity, and not a citizen, its right to sue must depend upon the

(rt) In Breithaupt v. the Bank of Georgia, 1 Peierii^ U. S. Rep. 238, it was
there held that a bill, to give jurisdiction, must state that the stockholders

were citizens of Georgia;

(b) Ward v. Arredondo, 1 Paine^s Rep. 410.
" The doctrine of the earlier decisions, as stated in the text, followed from

the fact of looking into the actual citizenship of the members of the corpora-

tion. In abandoning that doctrine, the later decisions have necessarily

adopted the legal fiction, that the members of a corporation are citizens of

the state by whose authority it was created. In Ohio & Miasissippi R. R.

Co. V. Wheeler, 1 Black, 296 (1861), Taney, C. J., adopted the conclusion

that " where a corporation is created by the laws of a State, the legal pre-

sumption is, that its members are citizens of the State in which alone the

corporate body has a legal existence; and that a suit by or against a corpora-

tion, in its corporate name, must be presumed to be a suit by or against

citizens of the State which created the corporate body; and that no averment

or evidence to the contrary is admissible, for the purposes of withdrawing the

suit from the jurisdiction of a court ot the United States." The same prin-

ciple applies to the removal of causes from state to federal courts. Wilson

V. Western Union Tel. Co., 34 Fed. Rep. 561 (1888).

Concerning the citszenship of national banks, the following provision is

made: " That all national banking a.s.sociations established under the laws

of the United States shall, for the purposes of all actions by or .igainst tlieni,

real, personal, or mixed, and all suits in equity, be deemed citizens of the

States in which they are respectively located; and in such cases the circuit

and district courts shall not have jurisdiction other than such as they would

have in ca.ses between individual citizens of tlie same .state.

"The provisions of this section shall not be held ro affect the jurisdiction

of the courts of the United States in cases coninienced by the United States

or by direction of any othcer thereof, or cases for winding up the affairs of

any such bank." Act of March 3, 1887, c. 373. (J 4. 24 Stat, at L. 554. 555,

re-enacted in act of Aug. 13, 1888, c. 866, ? 4. As to the application of the

last clause, see Armstrong v. Trautraan, 36 Fed. Rep. 275, 276 (1888).
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character of the individuals of which it is composed. The Con-

stitution of the United States supposed apprehensions might ex-

ist, that the tribunals of the states .would not administer justice

as impartially as those of the nation, to parties of every descrip-

tion, and therefore it established national tribunals for the deci-

sion of controversies between aliens and a citizen, and between

citizens of different states. The persons whom a corporation re-

presents may be aliens or citizens, and the controversy is between

persons suing by their corporate name for a corporate right, and

the individual defendant. Where the members of the corpora-

tion are aliens, or citizens of a different state from the

opposite party, they come *within the reason and terms of [ * 348 ]

the jurisdiction of the federal courts. The court can look

beyond the corporate name, and notice the character of the mem-
bers, who are not considered, to every intent, as placed out of

view, and merged in the corporation. Incorporated aliens may
sue a citizen, or the incorporated citizens of one state may sue a

citizen of another state, in the federal courts, by their corporate

name, and the controversy is substantially between aliens and

a citizen, or between the citizens of one state and those of an-

other. In that case, the president, directors, and company, of the

Bank of the United States averred, that they were citizens of

Pennsylvania, and that the defendants were citizens of Georgia;

and this averment, not traversed or denied, was sufficient to sus-

tain the suit in the circuit court- In suits by the Bank of the

United States of 1816, such an averment is not necessary, be-

cause the act incorporating the bank (a) authorizes it to sue and

be sued in the circuit courts of the United States, as well as in

the state courts. Without such aa express provision, it would

have been difficult for the Bank of the United States ever to have

sued in the federal courts, if the fact of citizenship of all the mem-
bers was to be scrutinized, for there were probably few or no

states which had not some stockholder of the bank a resident citi-

zen (6). It was indispensable for Congress to have provided

specially for a jurisdiction over suits in which the bank was con-

cerned, or no jurisdiction could well have been sustained. It was
truly observed by the Supreme Court, that if the Bank of the

(a) Act of Congress. April 10. 1816, .sec. 7.

(6) Osborn r. United States Bank, 9 Ulieaton, 738. United States Bank r.

Planter's Bank, 9 Wlicatoa, 904.
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United States could not sue a person -who was a citizen of the

same state with any one of its members, in the circuit courts, this

disability would defeat the power.'"

A trustee who holds the legal interest, is competent

[
* 349 J to * sue in right of his own character as a citizen or

alien, as the case may be, in the federal courts, and

without reference to the character or domicil of his cestui que

trust, unless he was created trustee for the fraudulent purpose of

giving jurisdiction (a). This rule equally applies to executors

and administrators, who are considered as the real parties in in-

terest; but it does not apply to the case of a general assignee of

an insolvent debtor, and he cannot sue in the federal courts, if

his assignor could not have sued there. The 11th section of the

judiciary act will notpermit jurisdiction to vest by the assignment

of a chose in action, (cases of foreign bills of exchange excepted,)

unless the original holder was entitled to sue; '^ and whether the

assignment was made by the act of the party, or by operations of

law, makes no difference in the case. An executor or adminis-

trator is not an assignee, within the meaning of the 11th section

of the judiciary act (6).

With respect to the District of Columbia, and to the territo-

rial districts of the United States, they are not states, -within Iho

sense of the Constitution and of the judiciary act, so as to enable

a citizen thereof to sue a citizen of one of the states in the fed-

eral courts. However extraordinary it might seem to be, that

the courts of the United States, which were open to aliens, and

to the citizens of every state, should be closed upon the inhabi-

tants of those districts, on the construction that they were not

citizens of a state, yet, as the court observed, this was a subject

for legislative, and not for judicial consideration (c).

[
* 350 ] * If the jurisdiction of the circuit court between

citizens of different states has once vested, it is not di-

(a) Chappedelaine v. Decheneux, 4 Crnnch. S(J6, 308. Browne r. Strode. 5

Crancfi, 803. See, also, 5 Cranch, 91 ; and Childress r. Emory, 8 li'hcaion, 642.

(b) Serer. Pilot. 6 Cranck, 332. Mayer f. Foulkrod, 4 Wash. dr. Rep. 349.

\c) The term state in the .sense of the Constitution, applies only to the

members of the American confederacy, and does not extend to a trrritory o(

the United States. Seton v. llanham, R. 31. ChaiU(m\i Geo. Rep. 371. Hej>-

burn r. Ellzey, 2 Crunch, 445. Corporation of New Orleans v. Winter, 1

IVJieaton, 91

.

''^ As to citizenship of national banks, see ante, p. 347, n. 11; as to their

history, see ante, p. 254, n. 5.

" See similar provisions of later acts, aiite, p. 302, n. 31
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vested by a subsequent change of domicil of one of the parties,

and his removal into the same stat« with the adverse party, pen-

dente lite (o). The jurisdiction depends upon the state of things

at the time the action is brought So, an endorsee of a note, who
resides in one state, may sue his immediate endorser, who resides

in another state, though that immediate endorser and the maker

be residents of the same state. The endorsement is a new con-

tract between the parties to the record, quite distinct from the

original not« (6).

Jurisdiction where a State is Interested, and not a Party

on Record.—The case of Osborn v. The Bank of the United

States (c), brought into view important principles touching the

constitutional jurisdiction of the federal courts where a state

claimed to be essentially a party. The court decided, that the

circuit courts had lawful jurisdiction, under the act of Congress

incorporating the national bank, of a bill in equity brought by

the bank for the purpose of protecting it in the exercise of its

franchises, which were threatened to be invaded under a law of

the state of Ohio; and that as the state itself could not be made
a party defendant, the suit might be maintained against the of-

ficers and agents of the state who were intrusted with the exe-

cution of such laws.

As the amendment to the CJonstitution .prohibited a state to be

made a party defendant by individuals of other states,'* the court

felt the pressure and difficulty of the objection, that the state of

Ohio was substantially a party defendant, inasmuch as the pro-

cess of the court in the suit acted directly upon the state, by re-

straining its officers from executing a law of the state. The di-

rect interest of the state in the suit was admitted, but the ob-

jection, if it were valid, would go, in its consequences,

completely to destroy the powers of * the Union. If [
* 351 ]

the federal cotirts had no jurisdiction, then the agents

of a state, under an unconstitutional law of the state, might ar-

rest the execution of any law of the United States. A state

might impose a fine or penalty on any person employed in the

execution of any law of the Union, and levy it by a ministerial

(fl) Morgan r. Morgan. 2 Wheaton, 290. Clarke r. Mathewson. 12 Peferg,
164.

(b) Yonng r. Brvan, 6 Wheaton. 146. MoUan r. Torrance, 9 ]Fheaton, 537.
(c) 9 niieaton. T.iS.

"See ante, pp. 296, 297.
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officer, without the sanction even of its own courts. All the

various public officers of the United States, such as the carrier

of the mail, the collector of the revenue, and the marshal of the

district, might be inhibited, under ruinous penalties, from the

performance of their respective duties. And if the courts of the

United States cannot rightfully protect the agents who execute

every law authorized by the Constitution, from the direct action

of state agents in the collection of penalties, they could not right-

fully protect those who execute any law. The court insisted, that

there was no such deplorable failure of jurisdiction, and that the

federal judiciary might rightfully protect those employed in car-

rying into execution the laws of the Union from the attempts of

a particular state, by its agents, to resist the execution of those

laws. It may use preventive proceedings, by injunction or other-

wise, against the agents or officers of the state, and authorize

proceedings against the very property seized by the agent; and

the court concluded, that a suit brought against individuals for

any cause whatever, was not a suit against a state, in the sense of

the Constitution. The Constitution contemplated a distinction

between cases in which a state was interested, and those in which

it was a party; and to be a party for the purpose of jurisdiction,

it is necessary to be one upon record. The Constitution only in-

tended a party on record, and to be shown in the first instance

by the simple inspection of the record, and that is what is intended

in all cases where jurisdiction depends upon the party.

The question of jurisdiction dej)ending upon the character and

residence of parties, came again into discussion in the case

of The Bank of the United States v. The Planter^s

[ * 352 ] * Bank of Georgia (a), and it was decided that the

circuit courts had jurisdiction of suits brought by the

Bank of the United States against a state bank, notwithstanding

the state itself was a stockholder, together with private individu-

als who were citizens of the same state with some of the stock-

holders of the Bank of the United States. It was declared,

that the state of Georgia was not as a state, to be deemed a party

defendant, though interested as a stockholder in the defence-

The state, so far as concerned that transaction, was divested of

(a) 9 Wheaion, 904. Bank of Kentucky v. Wister. 2 Peterf? U. S. Rep-

318, S. P. In this last case it was decided that an incorporated bank was

suable, thoufih the whole property and control of the bank behinged to the

state incorporating it.
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its sovereign character, and took that of a private citizen, and

this principle applies to every case in which the government be-

comes a partner in any trading company (a).

We have seen how far the courts of United States have a com-

mon law jurisdiction ; and it appears to have been wholly dis-

claimed in criminal cases ;'^ and the true distinction would seem

to be, that all federal jurisdiction in civil and criminal cases,

must be derived from the Constitution and the laws made in pur-

suance of it; and that when the jurisdiction is vested, the princi-

ples of the common law are necessary to the due exercise of that

jurisdiction.'® We havn seen, likewise, with what caution, and

within what precise limits, the federal courts have exercised juris-

diction, in controversies between citizens and aliens, and between

citizens of different states. In the next lecture, we shall enter

upon a particular examination of the powers and claims of the

federal courts, relative to admiralty and maritime jurisdiction.
» .

{a\ Story, J., 11 Peters, 349.
^ See ante, pp. 331—341.
"See atUe, pp. 339, 342.
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[^353] * LECTURE XVII.

OF THE DISTRICT AND TERRITORIAL COURTS OF THE UNITED
STATES.

The district courts act as courts of common law, and also as

courts of admiralty.

Admiralty Jurisdiction of the District Courts.—A dis-

tinction is made in England between the instance, and the prize

court of admiralty. The former is the ordinary admiralty court,

but the latter is a special and extraordinary jurisdiction; and

although it be exercised by the same person, it is in no w^y con-

nected with the former, either in its origin, its mode of proceed-

ing, or the principles which govern it. To constitute the prize

court, or to call it into action in time of war, a special commis-

sion issues, and the court proceeds summarily, and is governed

by general principles of policy, and the law of nations. This

was the doctrine of the English court of king's bench, as declared

by Lord . Mansfield in Lindo x. Rodney (a); and though some

parts of his learned and elaborate opinion in that case do not

appear to be very clear and precise on the point concerning the

difference in the foundation of the powers of the instanceand of the

prize court of admiralty, yet I should infer from it that the judge

of the English admiralty requires a special commission, distinct

from his ordinary commission, to enable him, in time of war, to

assume the jurisdiction of prize. The practice continues to this

day, of issuing a special commission, on the breaking out of hos-

tilities, to the commissioners for executing the office of lord high

admiral, giving them jurisdiction in prize cases (6).

The division of the court of admiralty into two courts is said

not to have been generally known to the common lawyers of

England before the case of Lindo v. Rodney ; and yet it appears,

from the research made in that case, that the prize jurisdiction

(a) Dovg. Rep. 613, note.

(b) Ex parte Lynch, 1 Maddock^s Eep. 15.
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was established from the earliest periods of the English jodicial

history. The instance court is the ordinary and appropriate court

of admiralty, and takes cognizance of the general subjects of ad-

miralty jurisdiction, and it proceeds according to the civil and

maritirDfe law. The prize court has exclusive cognizance of mat-

ters of prize and matters incidental thereto, and it proceeds to

hear acd determine according to the course of the admiralty and

the law of nations. The distinction between these two courts, or

rather between these two departments of the same court, is kept

up throughout all the proceedings; ard the appeals from the de-

crees of these two jurisdictions are distinct, and made to separate

tribunals. The appeal from the instance court lies to delegates,

but from the prize court it lies to the lords commissioners of ap-

peals in prize causes, and who are appointed for that special pur-

pose.

Such is the distinction in England between the instance and

the prize court of admiralty; and in the case of Exparte Lynch (a),

it was held, that the jurisdiction of the admiralty as a prize court

did net cease with the war, but extended to all the incidents of

prize, and to an indefinite period after the war. It remains to

Kee how far that distinction is known or preserved in the juris-

diction of our district courts.

It is said by a judge, who must have been well acquainted with

this subject, (for be was registrar of a colonial court of admiralty

before our revolution,) that this distinction between the instance

and the prize court was not known to our admiralty proceedings

under tlie colony administrations (b). In the case of Jennings

V. Carson (c), the district court of Pennsylvania, in 1792, de-

cided, that prize jurisdiction was involved in the general delega-

tion of admiralty and maritime powers, and that Congress, by

the judiciary act of 1789, meant to convey to the district courts

all the powers appertaining to admiralty and maritime jurisdic-

tion, including that of prize. Prize jurisdiction was inherent in

a court of admiralty, though it was of course a dormant power

until called into activity by th« occurrence of war.

District Courts are Equally Instance and Prize Courts.—
But notwithstanding this early decision in favour of the plenary

.
(n> 1 Maddock's Rep. 15.

ih) 1 Petrr>>' Adm. Rep. o. 6.

ic) 1 Peters' Adm. Rep. 1.
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jurisdiction of the district courts as courts of admiralty, there was
great doubt entertained in this country, about the year 1798.

whether the district courts had jurisdiction under the act of Con-

gress of 1789, as prize courts. The district court of Maryland
decided against the jurisdiction, and that decree was affirmed on
appeal to the circuit court, on the ground that a prize cause was
not a civil cause of admiralty jurisdiction, but rested on the Jim

belli, and that there was no prize court in existence in the United

States. The same question was carried up to the Supreme Court

of the United States in February, 1794. in the case of Glass v.

The Sloop Betsy (a), and was ably discussed. The Supremo
Court put an end at once to all these difficulties about jurisdic-

tion, by declaring that the district courts of the United States

possessed all the powers of courts of admiralty, whether consid-

ered as instance or as prize courts.

In the case of The Emulous (b), tbe circuit court in Massachu-

setts was inclined to think, that the admiralty, from time im-

memorial, had an inherent jurisdiction in prize, because, if we ex-

amine the most venerable relics of ancient maritime jurispru-

dence, we shall find the admiralty in possession of prize jurisdic-

tion, independent of any known special commission. It seems to

have always constituted an ordinary, and not an extra-

[ * 356 ] ordinary branch of the admiralty powers ;
* and it is to

be observed, that Lord Mansfield leaves the point Tin-

certain, whether the prize and the instance jurisdictions were

coeval in antiquity, or whether the former was constituted by

special commission. Be that as it may, the equal jurisdiction of

the admiralty in this country, as an instance and as a prize court,

is now definitively settled; and if the prize branch of the jurisdic-

tion of the admiralty be not known in time of peace, it is merely

because its powers lie dormant, from the want of business to call

them into action.

There is no pretence of claim on the part of courts of common

law, to any share in the prize jurisdiction of the courts of admi-

ralty. It is necessarily and completely exclusive ; and we will

first take a view of the jurisdiction and powers of the district

courts in prize cases, and then of their ordinary admiralty juris-

diction. As prize questions are applicable to a state of war, and

(a) 3 Dallas, 0.

(6) 1 Gaflison, 563.
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are governed chiefly by the rnles of the law of nations, and the

usages and j^actices of the maritime powers, I do not propose to

enlarge on that subject. My object will be, to ascertain the exact

jurisdiction of the district court, in all its various powers and

complicated character. I shall consider, (1.) Its character as a

prize court, (2.) As a court of criminal jurisdiction in admi-

ralty. (3.) The division line between the admiralty and the

courts of common law. (4.) Its powers as an instance court of

admiralty. (5.) Its jurisdiction as a court of common law, and

clothed also with special powers.

Prize Courts.—(1.) Jurisdiction of the prize courts.

The ordinary' prize jurisdiction of the admiralty extends to all

captures in war, made on the high seas. I know of no other

definition of prize goods, said Sir William Scott, in the case of

the Tico Friends (a), than that they are goods
^ taken on the high seas, Jure belli, out of the hands of [ * 357 ]

the enemy. The prize jurisdiction also extends to cap-

tures in foreign ports and harbours, and to captures made on land

by naval forces, and upon surrenders to naval forces, either solely,

or by joint operation with land forces (6). It extends to cap-

tures made in rivers, ports, and harbours, of the captor's own
country. But as to plunder or booty in a mere continental land

war, without the presence or intervention of any ships or their

crews, Lord Mansfield admitted, in Lindo v. Rodney, there was no

case, or authority, or principle, to enable him to bring it within

the cognizance of a prize court (c). The prize court extends also

to all ransom bills upon captures at sea, and to money received

as a ransom or commutation, on a capitulation to naval forces

alone, or jointly with land forces (d). The federal courts have

asserted for the prize courts in this country, a jurisdiction equally

as ample and extensive as any claimed for them in England.' In

the case of the Emulous (e), though the court gave no opinion

as to the right of the admiralty to take cognizance of mere cap-

la) 1 Roh. Rep. 2-2S.

(6) Lindo r. Rodney, Doug. Rep. 613. note.

(c) In the case of Alexander r. The Duke of Wellinjiton, 2 ^m.i?. & Mylne,
35, Lord Brougham said that military prize rests upon the same printiples
of law as prize at sea, though in general no statute passes with respect to it.

(d) Ships taken at Genoa. 4 Rob. Rep. 388. Anthon f. Fisher, Doug. Rep.
649. note. Maissonnaire r. Keating, 2 Gallison, 325.

(e) 1 Gallison. .563.

' See Rev. Stat, g 563, subs. 8 and 9, cited ante, p. 304, n. 42.
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tures made on the land, exclusively by land forces, yet it was de-

clared to be very clear, that its jurisdiction was not confined to

captures at sea. It took cognizance of all captures in creeks,

havens, and rivers, and also of all captures made on land, where

the same had been made by a naval force, or by co-O] eration with

a naval force ; and this exercise of jurisdiction was settled by

the mos4; solemn adjudications. A seizure may therefore be made
in port, in our own country, as prize, if made while the property

was water-borne. Had it been landed, and remained on land, it

would have deserved consideration, and no opinion was given,

whether it could have been proceeded against as prize,

[ *358 ] under the admiralty jurisdiction, or whether, *if liable

to seizure, and condemnation in our courts, the remedy

ought not to have been pursued by a process applicable to muni-

cipal confiscations.

It is understood in England, that the admiralty, merely by its

own inherent powers, never exercises jurisdiction as to captures

or seizures, as prize, made on shore, without the co operation of

naval forces. In the case of the Ooster Eems, cited by Sir "Wil-

liam Scott in the case of the Two Friends (a), and decided by the

highest authority, that of the lords commissioners of appeal, in

1784, it was held, that goods taken on shore as prize, where there

had been no act of capture on the high seas, were not to be con-

sidered as prize, and that the prize courts had no jurisdiction in

such a case. But it is admitted, that if the jurisdiction has once

attached, and the goods have been taken at sea, they may bo fol-

lowed on shore by the process of the prize court, and its jurisdic-

tion, over them still continues. In this respect, tho prize court

seems more extensive, and to hold a firmer jurisdiction, than the

instance court; for, as to cases of wreck and derelict, if the goode

are once on shore, or landed, the cognizance of the common law

attaches (6).

Though the prize be unwarrantably carried into a foreign port,

and there delivered by the captors upon security, the priz" court

does not lose its jurisdiction over the capture, and the questions

incident to it (c). So, if the prize be lost at sea, tho court may,

notwithstanding, proceed to adjudication, and at the instance of the

(a) 1 Rob. Rep. 238.

\lA The Two Friends. 1 Rob. Rep. 2:57, 238.

(c) The Peacock, 4 Rob. Rep. 135.
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captors or the claimants (a). It has jorisdiction likewise, thongb

the prize be actnalJy lying within a foreign nentral territory. This

is the settled law of the prize jnri?diction, both in England and in

this country. The principle is, that the possession of the captor,

though in a neutral country, is considered to be the pos-

session * of his sovereign and sub potestate curice (b). [ * 359 ]

But, it is admitted, that if possession of the thing seized

be actually as well as constructively lost, as by recapture, escape,

or a voluntary discharge of the captured vessel, the jurisdiction

of the prize court over the subject is lost. Though captured

property be unjustifiably or illegally converted by the captors,

the jurisdiction of the prize court over the case continues; but it

rests in the sound discretion of the court, whether it will inter-

fere in favour of the captors in such cases; and it is equally dis-

cretionarA' in all cases where the disposition of the captured ves-

sel and crew has not been according to duty (c). The prize court

may always proceed in rem, whenever the prize, or the proceeds

of the prize, can be traced to the hands of any person whatever;

and this it may do, notwithstanding any stipulation in the nature

of bail had been taken for the property. And it is a principle

perfectly well settled, and constantly conceded and applied, that

prize courts have exclusive jurisdiction, and an enlarged discre-

tion, as to the allowance of freight, damages, expenses, and costs,

in all eases of captures, and as to all torts, and personal injuries,

and ill treatments, and abuse of power, connected with captures

jure belli; and the courts will frequently award large and liberal

damages in those cases (d).

The prize courts may apply confiscation by way of penalty, for

fraud and misconduct, in respect to property captured

*as prize, and claimed by citizens or neutrals (e). They [
* 360 ]

may decree a forfeiture of the rights or prize against

captors guilty of gross irregularity or fraud, or any criminal

ia) The Susannah, 6 Bob. Sep. 48.

(b) Vide supra, 104.

(c) The Falcon, 6 Boh. Bep. 194. The Pomona, 1 Dodson'sBrp. 2.5. LEole,
6 Bob. Bep. •>2n. La Dame Cecile, 6 Bob. Bep. 257. The Arabella and Ma-
deira, 2 Gallison, 368.

(d) Le Canx r. Eden, Dmitj. Bep. 594. The Amiable Nancy, IPaine'sBep.
111. Chamberlain r. Chandler. 3 J/ason's Bep. 243, 244. Probable cause of
seizure is a suflScient excuse in the case cl captures ^'wre belli, and as to ma-
rine torts generally, or the exercise of belligerent rights to a limited extent
under statute provisions. The Palmyra, 12 H heaton, 1.

U) The Johanna Tholen, 6i?o6. Bep. 72. Oswell v. Vigne, 15 East's Bep. 70.

25 VOL. 1. KENT. 385
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conduct; and, in such cases, the property is condemned to the

government generally (a).

Admiralty Jurisdiction of the District Courts in Crim-
inal Matters.— (2.) Criminal Jurisdiction of the admiralty.

The ordinary admiralty and maritime jurisdiction, exclusive

of prize cases, embraces all civil and criminal cases of a mari-

time nature; and though there does not seem to be any dif-

ficulty or doubt as to the proper jurisdiction of the prize courts,

there is a great deal of unsettled discussion, respecting the civil

and criminal jurisdiction of the district court as an instance court,

and possessing, under the Constitution. and judiciary act of 1789,

admiralty and maritime jurisdiction.

The act of Congress (6) gives to the district courts, exclusive

of the state courts, and concurrently with the circuit courts, cog-

nizance of all crimes and ofFences cognizable under the authority

of the United States, and committed within their districts, or

upon the high seas, where only a moderate corporal punishment,

or fine or imprisonment, is to be inflicted.^ This is the ground

of the criminal jurisdiction nf the district courts; and it is given

to them as district courts; and as it includes the minor crimes

and offences committed on the high seas, and cognizable in the

courts of admiralty under the English law, the district courts

may be considered as exercising the criminal jurisdiction of a

court of admiralty in those cases. The Constitution of the

United States declares, that the judicial power of the Union shall

extend to all cases of admiralty and maritime jurisdiction; and

it has been supposed (c), that the federal courts might,

[ * 361 ] without *any statute, and under this general delegation

of admiralty powers, have exercised criminal jurisdic-

tion over maritime crimes and offences. But the courts of tho

United States have been reluctant to assume the exercise of any

criminal jurisdiction in admiralty cases, which was not specially

conferred by an act of Congress. In the case of The United

States V, M'Gill (d), the defendant was indicted and tried in the

circuit court in Philadelphia, for murder committed on the high

(n) Case of the George, 1 WTieaion, 408. 2 ]Vhcaton, 278, S. C,

(h) Ad of September 24lh, 1789, sec. 9. and 11.

{c] J)h Ponceau on Jurindidiun, p. 59

—

61

.

(d) 4 DdHns, 426.
'^ As to present jurisdiction of the district courts in criminal cases, seeKev.

Stat. I 563, subs. 1, 2, aud 17, cited ante, p. 304, n. 41.
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seas, and the jurisdiction of the court was much discussed. One

of the judges observed, that he had often decided, that the federal

courts had a common law jurisdiction in criminal cases; but he

considered, that the crime charged {a mortal stroke having been

given on the high seas, and the death in consequence of it hap-

pening on land) was not a case of admiralty and maritime juris

diction, within the meaning of the Constitution, or of the Eng-

lish admiralty law, and the prisoner, on account of this defect of

jurisdiction, was acquitted. The other judge of the court gave

no opinion, whether that case was one of admiralty and maritime

jurisdiction, upon the general principles of the admiralty and

maritime law, and he confined himself to the eighth section o^

the penal act of Congress of April 30th, 1790, ch. 9; and the

case charged was not, by that act, within the jurisdiction of the

circuit court.

Afterwards, in the case of The United States v. Bevans (a), the

Supreme Court, on a case certified from the Massachusetts circuit,

decided, that, even admitting that the United States had exclusive

jurisdiction of all cases of admiralty and maritime jurisdiction,

and admitting that a murder committed on the waters of a state

where the tide ebbs and flows, was a case of admiralty and mari-

time jurisdiction, yet that Congress had not, by the 8th section

of the act of 1790, ch. 9, "for the punishment of certain crimes

against the United States," conferred on the courts of

the United States jurisdiction over * such murder. The [ * 362 ]

act confined the federal jurisdiction to murdpr and other

crimes and offences committed on the high seas, or in any river,

harbour, basin, or bay, out of the jurisdiction of any particular

state; and the murder in qiiestion was committed on board of a

ship of war of the United States in Boston harbour, and within

the jurisdiction of Massachusetts. There was no doubt of the

competency of the powers of Congress to confer such a jxmsdic-

tion in the case of n crime committed on board of a ship of war
of the United States, wherever the ship might be; but no such

power had, to that extent, been as yet exercised by Congress; and
it must have followed of course, in that case, that the state courts

had jurisdiction of the crime at common law, for it was committed

within the territory of the state. It was admitted to be a clear

point, that the state cotirts had cognizance of crimes and offences

(a) 3 ^VAea^an, 336,
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committed upon tide waters, in the bays and harl^ours within

their respective territorial jurisdietioas. And in the case of The

United States v. Wiltberger (a), it was decided, that the courts

oE the United States had no jurisdiction of the crime of man-
elaughter committed by the master upon one of the seaman on

board a merchant vessel of the United States, lying at anchor in

the river Tigris, within the empire of China, because the act of

Congress of the 30th of April, 1790, ch. 9, sec. 12, did not reach

Buch a case, and was confined to the crime committed on the high

seas. Upon the principle of that decision, the offender could

not be judicially punished, except by the Chinese government;

and it was said, upon the argument of the case, that China dis-

claimed the jurisdiction. The law was defective upon this point,

and a remedy was provided by the act of Congress of 3d March,

1825, ch. 67, sec. 5, which declared, that if any offence shall bo

committed on board of any vessel belonging to a citizen of the

United States, while lying in a foreign port or place, by any one

of the crew or a passenger, on any other person belonging to

the ship, or on any other passenger, the offence shall be

[ * 363 ]
* cognizable in the circuit courts of the United States,

equally as if it had been committed on board of such

vessel on the high seas, provided that if the offender shall bo

tried and acquitted or convicted in the foreign state, ho shall not

be subject to another trial here. The act provided also for the

punishment of many other crimes against the United States com-

mitted upon the high seas, or in any arm of the sea, or in any

river, haven, creek, basin or bay, within the admiralty jurisdiction of

the United States. But the crimes in any river, bay, &c., to be cog-

nizable, must be committed out of the jurisdiction of any par-

ticular state, except it be conspiracies to defraud insurers; and it

further provided, that the act was not to deprive the state courts of

jurisdiction over the same offences. As the stpte courts have juris-

diction of offences committed within arms of the sea, creeks, havens,

basins, and bays, "within the ebb and flow of the tide, and ivithin

the body of a county,^ the jurisdiction of the circuit courts of the

United Staites was not extended by the statute to those cases (6).'

* (a) 5 Whcaton, 76. See also the case of the United States v. Davis, 2 Sum-

ner, 482.

(h) United States r. Grush. 5 Masoii's Rep. 290. The acts of Congress of
• *vSee Kev. Stat. ?? r)339, 5346. As to the construction of the latter section,

see Ex j). IJyers, 32 Fed. liep. 404 (1887).
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It appears from these cases, that though the general cogni-

zance of all cases of admiralty and maritime jurisdiction, as given

April 30th, 1790, ch. 9, and of March 3d, 182r>, ch. 67, are not sufficiently

precise on the subject of the criminal jurisdiction of the admiralty, over

crimes committed on the high seas. The 6th, 9th, lOth, 11th and 12th sec-

tions of the act of 1790, provide for the punishment of murder, robbery, and
other capital and inferior offences committed on the high .seas "by any
person or persons." without confining the pro^^sio^ specifically to American
citizens, or American vessels; and yet, under that statute, it has been ad-

judged that robbery, committed by a foreigner on the high seas, on board of

a vessel l)elunging exclusively to subjects of a foreign state, was not piracy

within that statute, norpunishable by the courts of the United States. (U.

Stiites V. Palmer, 3 Whealon, 610. and see supra, p. 186, 187.) By the same
statute, the punishment of malicious maiming on the high seas is expressly
confined to the offence committed in an American public or private vessel.

Under the 9th sect, of the act of Congress of March 3d, IS^o, to provide luore

effectually for the punishment of ceiiain crimes, <frc., any offence, such as plun-
dering shipwreck property, uhether below or above high loafer mark, is punish-
able as within the jurisdiction of the fetleral courts. United States r. Combs,
12 Peters, 72. The 4th, 7th and 8th sections of the act of 1825, are general
as to murder, rape, and other specified crimes, and they apply according to

the terms of them, 'to any person or persons," without defining the char-

acter of the vessel on board of which the crime may be committed- But the
6th section of the act of 1825, respecting robbery on the high seas, confines

the jurisdiction to the offence committed on board of any American vessel,

and so does the 22tl section, resp«'Cting assaults with intent to ciimmit a felony;

while on the other hand, by the 23d section, a conspiracy on the high seas to

destroy any vessel with intent to injure the underwriters, is made felony,

and the section is general, and applies to all persons.

It is difficult to understand exactly what was intended by this diversity <»f

language in different sections, being general in one and specific in another,
ST far as those various sections have not been construed or defined by judi-
cial decisions. We may safely say, that so far as any crime committed upon
the high seas, no matter by whom or where, amounts to piracy %\ithin the
purview of the law of nations, there can b^ no doubt of the jurisdiction of
the circuit courts of the United States. (See supra, p. 186, 187.) But where
the crime has not attained that '"bad eminence," then the jurisdiction can.
only, upon proper principles, attach to crimes committed by American
citizens upon the high seas, or to crimes committed in or upon an American
vessefl on the high sea.s. If the American citizen commits the crime on the
high seas, on lx)ard of a foreign vessel, the personal jurisdiction over the
citizen in that case, if it exist at all, must be concurrent with the jurisdic-
tion of the foreign government to which the vessel belongs, or by whose sub-
jects it is owned. Under the 8th sect, of the act of April .30th, 1790. if an
offence be committed on board of a foreign vessel by a citizen ol the United
States, or on board of a vessel of the United States by a foreigner, or by a
citizen or foreigner on board of a piratical ves.sel. it is cognizable by the
courts of the United States. United Stales v. Holme-s. 5 M heaion, 412.
The act of Congress of March .3d, 1835, ch. 40. sec. 1 and 2. punishes re-

volt and mutiny, or attempts at the same, by any of the crew of any Ameri-
can vessel on the high seas, or on any other waters within the admiralty and
maritime jurisdiction of the United States, by fine and imprisonment, ac-
cording to the nature and aggravation of the offence; and reduces the same
from the grade of a capital ofience. On the other hand, the act renders the
master and other officers of any such vessel, at any such place, indictable
and punishable by fine and imprisonment, if, without any jastifiable cause,
and from malice, hatrwl. or revenge, tliey beat, wound or imprison any of
the crew, or inflict any cruel and unusual puaishmeat upon them.
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by the Constitution, extends equally to the criminal and civil

jurisdiction of the admiralty, as known to the English and mari-

time law when the Constitution was adopted; yet that without a

particular legislative provision in the case, the federal courts do

not exercise criminal jurisdiction as courts of admiralty over

maritime offences. In the case of The United States v. Cool-

idge (a), it was insisted that the admiralty was a court of exten-

sive criminal jurisdiction, and that ofPences of admiralty juris

diction were exclusively cognizable by the United States; and

that a marine tort on the high seas, as, for instance, the forcible

rescue of a prize, was punishable by the admiralty, in the ab-

sence of positive law, by fine and imprisonment. The

[ * 364 ]
''' decision of the Supreme Court was otherwise (b); and

it seems now to be settled, that the federal courts, as

courts of admirality, are to exercise such criminal jurisdiction as

is conferred upon them expressly by acts of Congress, and that

they are not to exercise any other.* This limitation does not,

however, apply to private prosecutions in the district court, as a

court of admiralty or prize court, to recover damages for a ma-

rine tort. Such cases are cognizable in the admiralty, by virtue

of its general admiralty jurisdiction, and so it was held in the

case of The Amiable Nancy (c)^

The civil jurisdiction of the English admiralty is according

to the forms of the civil law, and before a single judge; but the

criminal jurisdiction, in which all maritime felonies are tried, is

{n) 1 GnUinon, 488.

lb) 1 Wheatnn, 415.

(c) 3 M^caton, 540. It was held, in Chamberlain r. Chandler, 3 Manon'i*

Hep. 242, that the admiralty had jurisdiction of personal torts and wmiifis

committed on a passenger on the high seas, by the master of the ship, whether

the torts were by direct force, as trepasses. or were consequential injuri'S.

So, in Plummer r. Webb, 4 Manori's Rrp. 380, it was held, that a father or

master might sue in the admiralty for wages earned by maritime service,

and for tort.s committed on the high seas, as in the abduction of a minor or

apprentice, per quod semtiumnjnmt. If the tortious act happens in port, but

i.s a continuing injury from sea, or if there be a trespass at sea, upon property,

and continued upon land, it becomes a maritime tort of admiralty juri.sdic-

tiou. The courts of admiralty may award consequential damages in rases

of marine tort, (Betsey Cain's case, 2 Hagg. Adm. Rep. 28;) and conrlHof

common law have also jurirdiction, concurrently with the instance court of

admiralty in cases of marine trespass, free from the question of prize. Per-

cival V. llickey, 18 Johnn. Rep. 257.
* For application of this principle to common law cases, see ante, pp. 331—

341.

'The jurisdiction of the di.strict courts extend to '"all suits brought by any

alien for a tort 'only' in violation of the law.of nations, orcf a treaty of the

United States." Rev. Stat, § 533, sub. 16.
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in the court of admiralty sessions, before commissioners of oyer

and terminer, being the judge of the court of admiralty, and

three or four associates. It has cognizance of all crimes and

offences committed at sea, or on the coasts, out of the body of a

county; and in that court, the proceedings are by indictment and

trial by jury, according to the course of the common law (a)-

Tbe criminal jurisdiction of the English admiralty received its

present moditication by the act of 28 Hen. YIII. c. 15; but it had a

ver}' extensive criminal jurisdiction, coeval with the first existence

of the court It proceeded by indictment and petit

jury, before, and independent of, the statute of Hen. [ * 365 ]

TILL; and all criminal offences cognizable by the ad-

miralty, and not otherwise provided for by positive law, are

punishable by fine and imprisonment (6). The better opinon,

however, is, that the ancient common law, or primitive criminal

jurisdiction of the English admiralty, has become obsolete, and

Las not been in exercise for the last one hundred years; and that

no offence of a criminal nature can be tried there, which does not

fall within the jurisdiction specially conferred by the statute of

Hen. YIII (c). There is, therefore, a very strong precedent for

the doctrine of the Supreme Court of the United States, which

refuses to the federal courts any criminal jurisdiction in admiralty

cases, not derived from statute. And to whatever extent the

criminal jurisdiction of the admiralty may extend, the judiciary

act of 1789 provides, that the trial of all issues in fact in the

district courts, in all causes except civil causes of admiralty and

maritime jurisdiction, shall be by jury.*

Limits of Admiralty Jurisdiction.— (3.) Division line be

tiveen the jurisdiction of the admiralty, and of courts of common
laic.

There has existed a very contested question, and of ancient

standing, touching the proper division or boundary- line between

the jurisdiction of the courts of common law and the courts

of admiralty. The admiralty jurisdiction in England originally

extended to all crimes and offences committed upon the sea,

lot 4 Blacks. Com. 26o.

I ft* 4 Rob. Sep. 74, note.

[c) 2 Bro. Cir. and Adm. Law, appendix. No. 3. Opinion of Late Officers

of the Croitn, ibid.

•Sec. 566 of Rev. Stat. maket> exception also of cases in eqnity and certain
proceedings in bankruptcy.
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and in all ports, rivers, and arms of iho sea, as far as the tide

.ebbed and flowed. Lord Coke's doctrine was (a), that the

sea did not include any navigable . waters within the body of

a county ; and Sir Matthew Hale supposed (6), that prior to

the statute of 35th Edw. III., the common law and

[
* 360 ] the admiralty exercised jurisdiction concurrently *in

the narrow seas, and in ports and havens within the ebb

and flow of the tide. Under the statutes, of 13 R. II. c. 5, and 15

H. IL c. 3, excluding the admiralty jurisdiction in cases arising

upon land ur water within the body of a county, except in cases

•of murder and mayhem, there have been long and vexatious con-

tentions between the admiralty and the common law courts. Ou
•the sea shore the common law jurisdiction is bounded by low

water mark; and between high and low water mark, where the

sea ebbs and flows, the common law and the admiralty have a

"divided or alternate jurisdiction (c).

With respect to the admiralty jurisdiction over arms of the sea,

and bays and navigable rivers, where the tide ebbs and flows,

there has been great difference of opinion, and great litigation,

in the progress of the English jurisprudence. On the part of the

admii-alty, it has been insisted, that the admiralty, continued to

possess jurisdiction in all ports, havens, and navigable rivers,

where the sea ebbs and flows below the first bridges. This

seemed also to be the opinion of ten of the judges at West-

minster, on a reference to them in 1713 (d). On the part of the com-

mon law courts, it baa been contended, that the bodies of counties

comprehended all navigable rivers, creeks, ports, harbours, and

arms of the sea, which are so narrow as to permit a person to

discern, and attest upon oath, any thing done on the other shore,

and so as to enable an inquisition of facts to be taken (e).

[ * 367 ] In *the case of Bruce, in 1812 (g), all the judges agreed,

that the common law and the admiralty had a concurrent

{ft) 4 Tnst. 135.

(b)2 Hale's P. C. ch 3.

(c) 1 Blacks. Com. 110. Constable's case, 5 Co. 100, 107. Barber r. AVluu-

ton, 2 Lord Raym. 1452. 2 EnsVi^ P. C. 803. 4 Blacks. Com. 268.

(d) Cited in Andrew's Rep. 2:52.

ie) King v. Soleguard, Andrew's Rep. 231. The resolution of the judges in

1032, cited in 2 Bro. Civ. and Adm Laio, 78. Stanton, J., Fiiz. Abr. Corone.

.399, 8 Ed. II. 4 hut. 140. Hawkin's P. C. b. 2, c. 9. .sec. 14. 2 Eiv^Vs P.

C. 804. 5 Wheaton, 100, note. Com. Dig. tit. Adm. E. 7, 14. Bacon's Abr.

tit. Adm. A. United States v. Gnish, 5 JJ/ason's Rep. 290.

(si) 2 Leach's Crown Cases, 1093, case 353, 4th edit.

392



Lee. XVII.] THE UNITED STATES. * 367

jurisdiction ia bavs, havens, creeks, «fcc., where thips of war floated.

The high seas, mean the waters of the ocean without the boundary

of any county, and they are within the exclusive jurisdiction of

the admiralty up to high-water mark when the tide is full. The

open ocean which washes the sea- coast, is used in contradistinc-

tion to arms of the sea enclosed within the fauces terrce, or narrow

headlands and promontories; and under this head is included

rivers, harbours, creeks, basins, bays, &c, where the tide ebbs

and flows. They are within the admiralty and maritime jurisdic-

tion of the United States; but if they are within the body of a

county of any particular state, the state jurisdiction attaches (a).

The extent of the jurisdiction of the district courts, as courts

of admiralty and maritime jurisdiction, was very fully ex-

amined, and with great ability and research, by the circuit

court of the United States for Massachusetts, in the case of De

{a) Hale's Hisl. P. C. vol. i. p. 424. Ibitl. vol. ii. p. 13,18,54. 3 Inst. 113,

Constable's case, o Co. 106, a. Lonl Hale. Harg. L. T. eh. 4, p. 10. United
States r. Gmsh. 5 Mason''s Rep. 290. In the United States district court for

Connecticut, January 7th. 1840. in the case of Gedney v. Schooner L Wmi^tcul,

the judge held, that a ve.ssel on tide waters, oft shore, within Montauk Point,

and .T miles from it, and 18 miles from New I^ndon, and a half a mile from
Long Island .shore, and not in any known harbour, was on lit' high nras and
within the admiralty jurisdiction. The high seas imported the open ocean
without the fauces ierrse. In the ca.«e of the Public Opinion, (2 Hagg. Adm.
Rep. 398,) it was held, that the admiralty had not jurisdiction of a case aris-

ing in the Humber, twenty miles from the sea, but within the flux and re-

flux of the tide, because it was infra cnrpnn coniitntus.

In Thomas v. Lane. 2 Sumner's R. 1. In the case of a libel for a maritime
tort, it was admitted that the admiralty had no jurisdiction over torts, except
those that were maritime or committed on the high seas, or on waters within
Vie ebb and flow of (he tide, and that the courts of common law denied the
jurisdiction, if the waters are tr»7Aiu the body of a county. It was held, how-
ever, to be a clear point, that the exception did not apply to tide centers in
foreign countries, and that the admiralty juri.sdiction attached to torts on such
waters, but the libel must aver that the trespass was on tide water in a for-

eign p.^rt, and it cannot be taken by intendment. It was doubted in the
case of United States v. Daris, 2 Sumner, 482, whether a place at Raiatea, one
of the Society Island.s, within a coral reef, covered at high and uncovered at
low water, was to be deemed the high .seas so as to confer criminal jurisdic-
tion, fv»r a place may at high water be the high seas, and at low water strictly
part of the land, as in the case of the sea shore, according to the doctrine
in Constable's case. 5 Co. 106, a. It was expressly held in the cases of United
States r. Ross, 1 Gall. R. 624. and in United States r. Pirates, 5 Jilieaton, 184,
that a vessel lying in an open roadstead within a marine league of the shore,
was upon the high seas, under the 8th sect, of the act of 30th .\pril, 1790. ch.
&. sect. 8, so as to give jurisdiction to the courts of the United States. The
high seas in that act mean any waters on the sea coast, which are without
the boundaries of liw water mark. And yet ag.ain it was held, in the
case of the United States r. Robinson, 4 Mason' SOn, that an offence committed
in a bay entirely landlocked and enclosed by reefs, was not committed on the
high seas. The cases are so conflicting, that it seems impossible to arrive at
any definite conditions on the subject.
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Lovio Y. Boit (a). 11 was maintained, that in very early periods

the admiralty jurisdiction, in civil cases, extended to all maritime

causes and contracts, and in criminal cases to all torts and oflPencfs,

as well in ports and havens within the ebb and flow cf the tide,

as upon the high seas; and that the English admiralty was

formed upon the same common model, and was co-extensive in

point of jurisdiction with the maritime courts of the other com

mercial powers of Europe. It was shown, by an exposition of

the ancient cases, that Lord Coke was mistaken, in his attempt

to contine the ancient jurisdiction of the admiralty to the high

seas, and to exclude it from the narrow tide waters, and

[
* 368] * from ports and havens. The court agreed with the

admiralty civilians, that the statutes of 13 R. II. and 15

R. II. and 2 H. IV., did not curtail this ancient and original juris

diction of the admiralty, and that, consistently with those

statutes, the admiralty might exercise jurisdiction over torts and

injuries upon the high seas, and in ports within the ebb and flow

of the tide, and in great streams below the first bridges; and also

over all maritime contracts, as well as over matters of prize and

its incidents. It appeared from an historical review of the pro-

gress of the controvei"sy for jurisdiction, which lasted for two

centuries, between the admiralty and the courts of common law,

that the latter, by a silent and steady march, gained ground, and

extended their limits, until they acquired concurrent jurisdiction

over all maritime causes, except prize causes, within the cogni-

zance of the admiralty. The common law doctrine was, that

the sea, ex vi termini, was without the body of any county; but

that all ports and havens, and all navigable tide waters, where

one might see from one land to the other what was doing, were

within the body of the county, and under the exclusive jurisdic-

tion of the common law courts. On the sea shore or coast, high

and low water mark determined what was parcel of the sea, and

what was the line of division between the admiralty and the

courts of law; and it was held that it ought to bo so considered, by

parity of reason, where the tide ebbs and flows, in ports and

havens; and that the admiralty jurisdiction extends to all tide

waters in ports and havens, and rivers beneath the first bridges.

It was admitted, however, that the common Ihw originally had

jurisdiction on the high seas, concurrent with the admiralty; and

(rt) 2 Gcdlison, .'^98.
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that ia cases manifestly within the admiralty jurisdiction, both

civil and criminal, the common law now claimed concurrent jur-

isdiction.

The result of the examination in that case was, that the juris-

diction of the admiralty, until the statutes of Richard XL, ex-

tended to all maritime contracts, and to all torts, injuries,

and offences, on the high seas, and in ports and *haven8, [ * 369 ]

as far as the ebb and flow of the tide; that the common
law interpretation of those statutes abridged this juricdiction to

things wholly and exclusively done upon the sea, but that the in-

terpretation was indefensible upon principle, and the decisions

founded upon it inconsistent; that the admiralty interpretation

of those statutes did not abridge any of its ancient jurisdiction,

and that interpretation was consistent with the language and in-

tent of the statutes, and analogous leasoning, and public con-

venience. It was considered that the decisions at common law

on this subject were not entitled to outweigh the decisions of the

great civilians of the admiralty. The vice admiralty courts in

this country, under the colonial governments, exercised a most

ample jurisdiction, to the extent now claimed, over all maritime

contracts, and over torts and injuries, as well in ports as upon the

high seas; and the Constitution of the L'nited States, when it con-

ferred not only admiralty but maritime jurisdiction, added that

word ex inditstria, to remove every latent doubt This large and
liberal construction of the admiralty powers of the district courts,

and their extension to all maritime contracts, torts and injuries,

was recommended by the general equity and simplicity of admi-

ralty proceedings, and the policy and wisdom of that code of

maritime law, which had embodied the enlightened reason of the

civil law, and the customs and usages of the maritime nations,

and regulates, by its decisions, the commercial intercourse of

mankind.

This enlarged extension of the civil jtirisdiction of the admi-

ralty, as declared in the circuit court in Massachusetts, remains

to be discussed, and definitively settled, in the Supreme Court^
It has been subsequently and frequently asserted in the circuit

" The Supreme Court has settled the question favorably to such extended
jurisdiction. Waring r. Clark. 5 How. 441. 454 (18471": N. J. Xaviijation
Co. V. Merchants' Bank. 6 id. 344, 386 (1818.; Genoeese Chief, 12 id. 443,
454 (1851); Jackiv)n r. Steamboat Magnolia. 20 id. 296. 299. 3U0 (18.57): The
Commerce, 1 Black. -574, 580 (1861); The Belfast, 7 Wall. 624. 640 (1868).
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and district courts. Thus, in Plumer v. Webb (a), the jurisdic-

tion of the admiralty over all maritime contracts, upon the doc-

trine of the case of De Lovio v. Boit, was declared, and it "was

considered that inasmuch as courts of admiralty act as courts of

equity, and administer justice upon the same principles, and with

equal safety, maritime contracts were suitable objects of such a

jurisdiction; aud especially as such contracts require a liberal in-

terpretation, and enlarged good faith, and the application of a

comprehensive equity. So, in Steele v. Thatcher, and in Drinkicater

V. The Brig Spartan, in the district court for Maine, the doctrine

in De Lovio v. Bait was explicitly recognized as sound (6)'. It

was declared to have been before the public for twelve years,

without having its reasoning met, or its conclusions shaken; and

it was adjudged that the admiralty had a general jurisdiction

over maritime contracts; and the circumstance that the contract

was under seal did not affect the jurisdiction, though it was ad-

mitted, that in England the courts of law would grant a prohibi-

tion in such a case. The broad jurisdiction of the American

courts of admiralty, overall executed maritime contracts, (for the

jurisdiction is confined to executed contracts,) (c), and all cases

of a maritime nature, has been equally asserted in the circuit

courts of the United States at New York and Philadelphia,

founded on the language of the Constitution, and the judiciary

act of 1789 (d). This enlarged admiralty cognizance of civil

causes was elaborately vindicated, on principles of reason, as well

as on the ground of authority in the case of the Schooner Til-

ton (e). It was there held, that the admiralty had jurisdiction of

all causes of a maritime nature, inclusive cf questions of prize,

whether they arose from contracts or from torts. The jurisdic-

tion was clear, in all matters that concerned owners and proprie-

tors of ships, as such. It was observed, that suits in

[ *371 ] the admiralty, touching *property in ebips, were either

petitory suits, in which the mere title to the property is

litigated and sought to be enforced, or they were possessory suits,

to restore to the owner the possession, which he had under a

{a) 4 3Tnson'.-t Rep. 380.

(h) Ware's Rep. 91. 149.

Ic) 3 Maso7t\H Rrp. 16, 17.

(d) The Sloop Mary, 1 Paine's Rep. (573. Wilmer r. The Smilax. and Davis

& Brooks V. Brifi Seneca, in the circuit court of the Pennsylvania district.

(e) 5 Mason'ii Rep. 465.
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claim of title. The jarisdiction over both classes of cases was ex-

ercised by the^ admiralty, until some time after the restoration in

1660, when the courts of law interfered, and claimed the exclu-

sive cognizance of mere questions of title: and the admiralty ju-

risdiction over petitory suits has been, in England, abandoned

for a considerable length of time, though it is constantly upheld

as to possessory suits (a). The distinction does not appear to

rest on any sound principle, for the question of title is necessarily

involved in that of the possession; and it is admitted by the courts

of law (6), that the admiralty possesses authority to decree resti-

tution of a ship unlawfully withheld by a wrongdoer from the

real owner. In the cases of illegal captures, and of bottomry,

salvage, and marine torts, the admiralty courts in this country

inquire into and decide on the rights and titles involved in the

controversy; and where they have jurisdiction of the principal

matter, it is suitable, and according to the analogies of law, that

they should possess it over the incidents. Notwithstanding the

English practice to the contrary, the admiralty in this country

claim to possess a rightful jurisdiction equally over petitory and

possessory suits (c).

With respect to the criminal jurisdiction of the admiralty, we

(a) Halv ?•. Goodson. 2 Merivale^s Rep. 77. Lord Stowel, in the cases of The
Aurora. .3 Bob. Adm. Eep. 133, 136; The Warrior, 2 Dodson's Hep. 288; and
The Pitt, 1 Hngff. Adm. Rep. 240. 2 Bro. dr. and Adm. Law, 114, 115.

(b) In the matter of Blanshard, 2 Bnrnic. & C/-f.s.s. 244.

(c) The Schooner Tilton, 5 3fason's Bep. 465. Ware, Judge, in Ware^s Rep.

248, S. P. In the ca.«e of the Schooner Volunteer and Cargo. 1 Sumner, .551. Mr.
Justice Story re-a.sserted, with undiminished confidence, the rightful juris-

diction of the American admiralty over charter-parties and all other mari-
time contracts, whether made in foreign ports or at home, as mattersJwm ci

dejure. and that the court might proceed in rem where there was a lien, and
in personam where no such lieu existed. He reviewed, with his usual ac-

curacy and spirit, the history of the question of admiralty jurisdiction, as he
had already done more at large in De Lovio v. Boil, see supra, 367. On the
other hand, iu Bains r. The Schooner James and Catharine. 1 Baldwin'.^ C.

C: U. S. Bep. 544. Judge Baldwin held that admiralty jurisdiction, under
the Constitution of the United States, was to be considered as restrained by
the statutes and common law of England before the revolution, and as exer-
cisetl by the state courts before the adoption of the Constitution. It is high
time that this vexed question of admiralty juri-sdiction, under the Crnstitu-
tion of the United States, .should be put at rest by a final decisi< n in the
Supreme Court of the United States. The court of appeals in Kentucky, in the
case of Ca.se. d-c., v. WooUey^ 6 Diina\'< B. 21, do'indeed consider the question
a.s authoritatively settled by the cases of De Lorio v. Boil. Blumer v. ]Vebb,

Diinkiraler v. The Brig Spartan, Tlie Steamboat Thomas Jeffinson. and Peyroux
V. Howard, that a civil cause arising where the tide ebbs and flows, even
though it may be icithin a county, was a case of admiralty or maritime juris-

diction.
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have already seen,^ that the courts of the United States do not

assume any jurisdiction which is not expressly conferred by an

act of Congress; and the argument for the extension of

[
* 372 ] the civil jurisdiction of the admiralty beyond '•• the limits

known and established in the English law, at the time of

the formation of our constitution^ is not free from very great dif-

ficulty.

It has been made a question, what were " cases of admiralty

and maritime jurisdiction," within the meaning of the Constitu-

tion of the United States. It is not in the power of Congress to

enlarge that jurisdiction beyond what was understood and in-

tended by it when the Constitution was adopted, because it would

be depriving the suitor of the right of trial by jury, which is se-

cured to him by the Constitution in suits at common law ; and it

is well known, that in civil suits of admiralty and maritime juris-

diction, the proceedings are according to the course of the civil

law, and without jury. If the admiralty and maritime jurisdic-

tion of the district courts embraces all maritime contracts, then

suits upon policies of insurance, charter-parties, marine hypothe-

cations, contracts for building, repairing, supplying, and navi-

gating ships, and contracts between part owners of ships, must

be tried in the admiralty by a single judge, to the exclusion of

the trial by jury; and the state courts would be divested, at one

stroke, of a vast field of commercial jurisdiction. The words of

the judiciary act cf 1789, sec. 9, are, that the district courts shall

have ^'exclusive original cognizance of all civil causes of admi-

ralty and maritime jurisdiction, including all seizures under laws

of impost, navigation, or trade, of the United States, where the

seizures are made on waters which are navigable from the sea,

by vessels of ten or more tons burthen, within their respective

districts, as well as upon the high seas." ^ But the act adds, by

way of qualification to this designation, of admiralty jurisdiction,

these words, viz "saving to suitors in all cases the right of a

common law remedy, where the common law is competent to give

it" ">

8 Anie, pp. 3fi0—.3(55.

' For provisions of Rev. Rtat. on tliis subject, see ante. p. ^04, n. A1.

'" The meaning of this saving clause is, "that in cases of concurrent.jnri.s-

diction in admiralty and common law, the jurisdiction in the latter is not

taken away." Waring ci al. r. Clarke, r, How. 441, 461 (1847). See also

post. p. ;376. For a case within the exception, see Chappell v. Bradshaw, 128

U. S. 132, 134 (1888).
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The act of Congress is rather ambiguous in its meaning, and

leaves it uncertain whether it meant to consider seizures on tide

waters, in ports, harbours, creeks, and arms of the sea, as

cases of admiralty and maritime jurisdiction or as * cases [ *373 ]

simply within the cognizance of the district courts; for

the expression is including, that is, comprehending, either with-

in the cognizance of the court, or within the class of cases of ad-

miralty jurisdiction, all seizures under laws of impost, navigation

and trade, on waters navigable from the sea, by small vessels of

ten tons burthen. This act has, however, been* construed to put

a construction upon the words "admiralty and maritime jurisdic-

tion," conformable to the claims of the civilians, and in opposi-

tion to the claims of the common law tribunals; and there is a

series of decisions in the Supreme CJourt of the United States to

that effect.

In the case of The United States v. La Vengeance (a), a French

privateer was libelled in the district court of New York, for an

attempt to export arms from the United States to a foreign conn-

try, contrary to law. She was adjudged to be forfeited to the

United States. The decree, on appeal to the circuit court, was

reversed. On a farther appeal to the Supreme Court of the

United States, it was contended, that this was a criminal case,

both on account of the manner of prosecution, and the matter

charged ; and, therefore, that the decree of the district court was

final; and that it ought likewise to have been tried by a jury in

the district court; and that, if it was even a civil suit, it was not

a case of admiralty and maritime jurisdiction. To render it suchi

the cause must arise wholly upon the sea, and not in a bay, har-

bour, or water, within the precincts of any county of a state.

But the Supreme Court decided, that it was a civil suit, not of

common law, but of admiralty and maritime jurisdiction. The
SMzure was on the waters of the United States. The process

was in rem, and did not, in any decree, touch the person, and no

jury was necessary.

Afterwards, in the case of The United States v. The Schooner

^lly (b), the vessel was libelled in the district court,

as forfeited for being concerned in * the slave trade; and [ * 374 ]

this was also held on appeal, to be a case not of common

(n) 3 Dallas, 297.

(6) 2 Crunch, 406.
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law, but of admiralty jurisdiction. So, in the case of The United
States V. The Schooner Betsey (a), it was held that all seizures

under the act of Congress suspending commercial intercourse

with a foreign country, and made on waters navigable from sea,

by vessels of ten tons burthen, were civil causes of admiralty

jurisdiction, being proceedings in rem, and not according to the

course of the common law, and were to be tried without a jury.

The court said, that the place of seizure being on navigable waters,

decided the jurisdiction, and that the act of Congress meant to

make seizures on waters navigable from the sea, civil causes of

admiralty and maritime jurisdiction. In this last case, the coun-

sel for the claimant contended, that the seizure was made within

the body of a county, for a breach of a municipal law of trade,

and that though it belonged to the jurisdiction of the district

court, it was not a case of admiralty cognizance. All seizures, in

England, for violation of the laws of revenue, trade, or navigation,

"were tried by a jury in the court of exchequer, according to the

course of the common law; and though a proceeding be in rem,

it is not necessarily a proceeding or cause in the admiralty.

In the case of The Samuel (b), where the vessel and cargo were

seized and libelled, and condemned in the district court of Rhode

Island, for a breach of the non-importation laws of the United

States, the same objection was made iipon appeal to the Supreme

Court, and it was again overruled, on the authority of the pre

ceding cases. The same objection was taken in the case of The

Octavia (c); and it was contended, that the word including, in

the 9th section of the judiciary act, ought not to be coustrued

cumulatively; and that a suit might be a cause of admiralty and
,

maritime jurisdiction, and yet triable under the common

[ *375] law, proceeding * by information, instead of the civil

law process by libel. The objection was again overruled.

The last case that brought up the same point for review and discus-

sion, was The Sarah (d), and the Supreme Court there recognized

tho marked and settled distinction between the common law and

the admiralty jurisdictions of the district courts. In seizures

made on land, the district court proceeds as a court of common

(«) 4 Crnnch, 443.

(b) 1 Wheaton, 9.

(c) 1 Wheaton, 20.

{d) 8 Wheaton, 391.
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law, according to the course of the English exchequer, on infor-

mation in rem, and the trial of issues of fact is to be by jury (a).

But in cases of seizures on waters navigable from the sea, by

vessels of ten or more tons burthen, the court proceeds as an in-

stance court of admiralty, by libel in rem, and the trial is by the

court.

It may now be considered as the settled law of this country,

that all seizures under laws of impost, navigation, and trade, if

made upon tide waters navigable from the sea, are civil cases of

admiralty jurisdiction; and the successive judgments of the

Supreme Court, upon this point, are founded upon the judiciary

act of 1789. If the act of Congress declares them to be cases of

admiralty jurisdiction, it is apprehended that this is an extension

of admiralty powers beyond the English practice. Cases of for-

feiture for breaches of revenue law are cognizable in England in

the exchequer upon information, though the seizure was made

upon navigable waters, and they proceed there to try the fact

on which the forfeiture arises by jury (6). Informations are

filed in the court of exchequer for forfeiture, upon seizure of

property, for breach of laws of revenue, impost, navigation, and

trade. In the case of The Attorney General v. Jackson (c), the

seizure was of a vessel lying in port at Cowes, for breach of the

act of navigation, and the proceeding was by information and trial

by jiin.', according to the course of the common law.

Lord Hale said (d), that informations of that * nature lay [ * 370 J

exclusively in the exchequer. Congress had a right, in

their discretion, to make all such seizures and forfeitures cog-

nizable in the district courts; bnt it may be a question, whethei

they had any right to declare them to be cases of admiralty

jurisdiction, if they were not so by the law of the land when the

Constitution was made. The Constitution secures to the citizen

trial by jury, in all criminal prosecutions, and in all civil suits at

common law, where the value in controversy exceeds twenty dol-

lars. These prosecutions for forfeitures of large and valuable

portions of property, under revenue and navigation laws, are highly

penal in their consequences: and the government and its officers

[n) Thompson, J.. 1 Paine's E-p. 504. United Stalest. Fonrteen Pack-
ages. Gilpin^ s R. 2:io.

(b) Attornev General i. Le Merchant, 1 Anst. Sep. 52.

(c) Bunb. Rep. 2.36.

(d) Harg. L. T. 227.

26 VOL. I. KEXT. 401
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are always parties, and deeply concerned in the conviction and

forfeiture. And if,- by act of Congress, or by judicial decisions,

the prosecution can be turned over to the admiralty side of the

district court, as being neither a criminal prosecution nor a suit at

common law, the trial of the cause is then transferred from a

jury of the country to the breast of a single judge. It is proba-

ble, how^ever, that the judiciary act of 1789 did not intend to do

more than declare the jurisdiction of the district courts over these

cases; and that all proseciitions for penalties and forfeitures, upon

seizures under lavirs of impost, navigation, and trade, were not to

be considered of admiralty jurisdiction, when thO'Case admitted

of a prosecution at common law; for the act saves to "suitors, in

all cases, the right of a common law remedy, where the common

law was competent to give it.'"' We have seen that it is com-

petent to give it, because, under the vigorous system of the

English law, such prosecutions in rem are in the exchequer, ac-

cording to the course of the common law; and it may be doubted

whether the case of the La Vengeance, on which all the subse-

(juent decisions of the Supreme Conn have rested, was sufficiently

considered. There is, however, much colonial precedent for this

extension of admiralty jurisdiction. The vice-admiralty courts,

in this country, when we were colonies, and also in the West

Indies, obtained jurisdiction in revenue causes to an ex-

[
* 377 ] tent * totally unknown to the jurisdiction of the English

admiralty, and with powers quite as enlarged as. those

claimed at the present day (a). But this extension, by statute,

of the jurisdiction of the American vice-admiralty courts beyond

their ancient limits, to revenue cases and penalties, was much

discussed and complained of on the part of this country, at tbe

commencement of the revolution (6).

Whatever admirality and maritime jurisdiction the district

courts possess, would seem to be exclusive, for the Constitution

declares that the judicial power of the United States shall ex-

tend to all cases of admiralty and maritime jurisdiction; and the

act of Congress of 1789 says, that the district courts shall have

{a) See the form of the commissions of these vice admiralty courts, under

the colonial establishments, in a note to the case of Dc Lovio r. Doit, 'i

dnllUon, 470, and in Du Ponceau on Jiirisiliclion, ]>. MS.

(b) Journals of Congress, vol. i. p. 22. 2}), :«). Joxmials of the Assembly of

the Colony of New York, vol. ii. p. TP.'j, 797. 800.

" As to the meauing of this clause, sec anlc, p. 372, u. 10.
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exclusive original cognizance of all civil causes of adniiralty and

maritime jarisdiction (a). It is certain, however, that the state

courts take an extensive and unquestioned cognizance of mari-

time contracts, and on the ground that they are not cases, strictly

and technically speaking, of admiralty and maritime jurisdic-

tion. If, however, the claim of the district courts be well founded

to the cognizance of all maritime contracts, wheresoever the same

may be made, or whatever may be the form of the contract, it

would seem that the jurisdiction of the state courts over those

contracts could not be sustained. But I apprehend it may fairly be

doubted, whether the Constitution of the United States meant, by

admiralty and maritime jurisdiction,any thing more than that juris-

diction which was settled and in practice in this country under

the English jurisprudence, when the Constitution was made; and

(d) Constitution, art. 3, sec. 2. Act of Congress, September 2-UA, 1789. ch.

20, sec. 9. Vide supra, p. 3iM. 372. Mr. Justice Story (3 Com. Const. U. S.

p. 533, note) .says, that the opinion here expressed is '" founded in mistake,"
and that the admiralty and maritime juri.^liction was intended by the Con-
stitution to be exactly as e-xtensive or exclusive, and no more so, in the na-
tional judiciary, than it, •"existed in the jurisprudenceof tlie common law;"
and that where the cognizance of admiralty and maritime cases "was pre-
viously concurrent in the courts of common law," it remained so. If I wa.s

mistakeuas to the meaning of the Con.stitution, in .supposing that thejudicial
power, extending "to all casesof admiralty and maritime jurisdiction." was
exclusive, 1 was led into the error by following the construction assumed by
the Supreme Court of the United States, in the judgment delivered in Mar-
tin V. Uunter^s Lessee, 1 WTieaton, 304. In that case, the court observed, that
the words "'thejudicial power shall ea/mrf," &c., were imperative, and that
Congress could not vest anyportion of the judicial powerot the United States,

except in courts ordained and established by itself. It was their duty to vesfc

the irholc judicial pmrer in their own courts. The learned judge who deliv-

ered the opinion of the court' noted and dwelt on the distinction in the lan-
guage ot the Constiution, between declaring that the judicial power .sAft//

alcnd to all cases in law and equity arising under the Constitution—to all

cn.sc.s aflecting ambassadors, &c.—to ALT. cases of admiralty and maritime
jurisdiction—and then (dropping ex industria the word all) to controversies
to which the United States shall l)e a party—to controversies between, &c.,
&c. The difference of phra-seologj", he said, was not accidental, but designed,
and the jurisdiction in the one case was imperative, and in the other might
be qualiiied; and that, upon any construction, thejudicial power of United
States was in some cases unavoidably exclusive, and in all others might be
made so, at the election of Congress. Upon this ground I wa-s led to the
view I took in the text, that as the admiralty and maritime jurisdiction,
within the purview of the Constitution, was exelw^ive, it ought not to extend
farther than the settled admiralty and maritime jurisdiction when the Con.sti-
tution was formed. It appeared to me, therefore, that the elaborate decision
in De Lovio v. BoH, grasped at too much jurisdiction. But we are taught
by the note in the Commentaries referred to, that the state courts have all
the concurrent cognizance, which they had orignally in 1787 over maritime
contracts, and that this concurrent jurisdiction does not depend, as declared
in 1 Wlieaton, 3:?7, on the pleasure ofCongress, but is founded on the "reason-
able interpretation of the Constitution."
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whether it had any retrospective or historical reference to the

usages and practice of the admiralty, as it once existed,

[ * 378 ] in the middle ages, before its territories * had been in-

vaded and partly subdued by the bold and free spirit of

the courts of common law, armed with the protecting ^nius and

masculine vigour of trial by jury.^^

Jurisdiction of the Instance Courts.— (4.) Jurisdiction of

the instance courts.

The extensive and superior claims of the American courts of

admiralty, as courts of civil maritime jurisdiction, we have had

occasion already to consider; but according to the English juris-

prudence, the instance court takes cognizance only of things done,

and contracts not under seal made super altum mare, and with-

out the body of any county. This, of course, excludes all creeks,

bays, and rivers, which are within the body of some county; and

if the place be the sea-coast, then the ebbing and flowing of the

tide determines the admiralty. The cause must arise wholly

upon the sea, and not within the precincts of any county, to give

the admiralty jurisdiction. If the action be founded on a matter

done partly on land and partly on water, as if a contract be made

on land to be executed at sea, or be made at sea to be executed on

land, the common law has the preference, and excludes the ad-

miralty (a). The admiralty has cognizance of maritime hypothe-

cations of vessels and goods in foreign ports, for repairs done, or

necessary supplies furnished (6); and in the case of Menetone v.

{a) Com. Dig. tit. Adm. E. X 7, 10, 12. F. 1, 2, 4, 5. 3 Blacks. Om.
106, 107. lu cases pnrelj'^ dependent upon the /om/;7.y of the act done, th«

admiralty jurisdiction is limited to the sea and to tide water as far ius the tide

flows. But in mixed canes, as where salvage services are performed partly on

tide waters and partly on shore, for the preservation of the property, the ad-

miralty has jurisdiction. United States v. Coombs, 12 Peters, 72. In IVy-

rcux V. Howard, 7 Peters' U. S. Rep. 324, the Supreme Court decided that

New Orleans was within the ebb and tlow of the tide, and that admiralty

jurisdiction prevailed there, and that repairs done there by a ship-wriglit

upon a steamboat was essentially a maritime service, and gave a lien, not-

withstanding the commencement or termination of the voyage of the steam-

boat might be at some place up the Mississippi, beyond the reach of the tide.

It was held, in Smith v. The I'ekin, Gilpin, 203, that a contract for wages

on a voyage between ports of adjoining states, and on the tide watoi-s of a

river or bay, is within the jurisdiction of the district courts, and may he en-

forced by a suit in rem in the admiralty. But if a veasel be engaged -siib-

stantialiy in interior navigation and trade, not on tidewaters, the jwlniira'ty

has no jurisdiction, thcmgh she may have touched atone /<rni/nM.sof the voy-

age on tide waters. The Steamboat Orleans r. Phojbus. 11 Peters, 175.

(h) Johnson v. Shippen, 1 Salk. Hep. 34. Lord Roym. 982, S. C. It seems

to be, also, not onlv the better opinion, but the settled law, that the ad-

" The contrary doctriue appears to have prevailed. See ante, p. 3G9, n. 7.
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Gibbons (a), it was admitted by the K. B., that the admiralty had

entire jurisdiction ia the case of an hypothecation bond; charging

a ship with money taken up in a foreign port for necessaries,

though the bond was under seal, and executed on land. The

jarisdictiSb, in such a case, depended on the subject matter, for

the contract was m.erely in rem, and there was no personal cove-

nant for the payment of the money, and the admiralty jurisdic-

tion in such a case was indispensable, as the courts of

common law *do not proceed in rem (6). If the admiralty [ * 379 ]

has cognizance of the principal thing, it has also of the

incident, though that incident would not, of itself, and if it stood

for a principal thing, be within the admiralty jurisdiction. Upon
this principle it is, that goods taken by pirates, and sold on land,

may be recovered from the vendee, by suit in the admiralty (c).

Suits for seamen's wages are cognizable in the admiralty, though

the contract be made upon land, provided it be not a contract under

seal; and this is intended for the ease and benefit of seamen, for

they are all allowed to join in the suit, and all the persons onboard

below the rank of the master, are comprehended in the descrip-

tion of mariners (d). This case of seamen's wages the courts of

miralty has jnris<liotion in rem in the ca.se of bottomry bonds creating a lien

on a vessel, whether the bond was executed by the owner in a foreign or in

a home jxtrt. Whenever the local law gives a lien on the vessel as a security,

or there is an express hypothecation, the admiralty has jurisdiction in rem
to enforce it. Corish v. The Murphy, 2 Bro. Civ nnd Adin. Law, 53(), app.
The Sloop Mary, 1 Pnine's Cir. B. 671. The Brig Draco, 2 Sumner, 157.

(a) 3 Term Rep. 267.

(ft) In the ca.se of the Atlas, 2 ITngg. Adm. Bep. 48—73, it was admitted
that the court of admiralty had an undoubted jurisdiction over bottomry
bonds founded upon sea risks, and defeasible by the destruction of the ship
in the course of the voyage. It was an original jurisdiction exercised upon
the ground of authorized usage and established authority. But the jurisdic-
tion would not attach upon any bond not dependent upon the accidents of
the voyage.

(c) Cow. Dig. tit. Adm. F. 6. 3 Blacks. Com. 108. The court ofadmiralty
lias authority to entertain a civil suit entitled causa spolii eivilis et maritima,
for the restitution of goods piratically taken on the high seas. The Hercules,
2 Dodson^s Adm. Bep. 369.

(d) 1 Sail: Bep. 34. Sir. Bep. 761, 937. 1 Lord Baym, 398. 3 Ler. 60, 4
Inst. 134, 142. Com. Dig. tit. Adm. E. 15. 2 Lord Baym. 1044, 1-206. A
contract for wages on board a steamboat, plying between ports of adjoining
states, on a navigable tide water may be enforced by a suit in rem in the ad-
miralty. Wilson V. The Steamboat Ohio, Gilpin's B. 505. But to render a
service on board a vessel even on tide watei-s viaritime. so far as to give ad-
miralty jurisdiction over it as for wages, it must contribute to the preserva-
tion of the vessel, or of those whose labour and skill are employed to navi-
gate her. Musicians do not come within that description. Trainer v. The
Superior, Gilpin's B. 514. The service must be essentially maritime: labour
on board a fuel or coal boat is not of that description. Thackarcy v. The
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common law admit to be of admiralty jurisdiction; and this ia an

exception in favour of seamen, to the general rule that the admi-

ralty has no jurisdiction of any matter arising on land, though it

be of maritime nature, as a charter-party, or policy of insurance.

The district court, as a court of admiralty, possesses a general

jurisdiction in suits by seamen and salvors, and by material men,

in rem and in personam. The courts of admiralty have a general

jurisdiction to enforce maritime liens by process in rem, and there

may be a maritime jurisdiction in personam where there is no

lien and consequently no jurisdiction in rem. Seamen have an

implied lien on the vessel for services rendered upon the high

seas or upon tide waters. They may proceed in rem and in in

personam, but the proceeding in rem is only maintainable by

material men when there is a specific lien, or for wages, or for

repairs made, or necessaries furnished to a foreign ship, or to a

ship in the ports of Ihe state to which she does not be-

[ * 380 ] long (a). The admiralty jurisdiction is essential * in

all such cases, for the process of a court of common law

cannot directly reach the thing in specie. If the law raises a lien

for a maritime service, a court of admiralty has i">ower to carry it

Farmer, ibid. 524. The service must concern transactions and proceedings

relative to commerce and navigation, and to damages and injuries upon the

sea. Nor has the admiralty any jurisdiction in matters ot" account between
part owners. The Steamboat Orleans v. Phoebus, 1 1 Peiera, 17."). It is

limited in matters of contract to those which aie mariiime. Ibid. Thus in

the case of the Thomas Jefferson, 10 Wheaion, 428, it was held that the ad-

miralty had no jurisdiction over contracts for the hire of seamen, unless the

service was substantially performed upon the sea, or upon waters within the

ebb and flow of the tide. Suits for seamen's wages on a voyage from a place

in Kentucky, up the river Missouri aigd back again, were therefore not of

admiralty and maritime jurisdiction. But state courts under state laws

have jurisdiction in rem in case of supplies and repairs to boats or vessels on

river navigation in the interior, as well as under contracts for the carriage

of persons or property upon navigable river waters. Statutes of 3fissouri,

183.'), p. 102.

la) The Hope, ^ Rob. 215. The Trelawney, 3 /?«/;. i?. 210, note. The Gen-

eral Smith, 4 IVheaton, 438. The Jeru.salem, 2 Gnllison, 34.5. The Robert

Fulton, 1 Paine^n Rep. 020. Drinkwater d. Brig Spartan, Ware's Rqt. 149.

Sheppard t'. Taylor, 5 Peicrs' U. S. Rep. 675. Story, J., in the case of the

Brig Nestor, 1 Sumner, 74. See also infra, vol. iii. 167—170. If materiaLs

for a vessel be furnished in a home port, and a note of hand given by the

owner, a libel in the admiralty in pemonam will not lie. Ramsay r. Allcgre,

12 Whcaton, 611. In this la.st case the extent of admiralty jurisdicti(.n in

personam was much discu.s.sed, and questioned by Mr. Justice John.son. But

in Willard v. Dorr, 3 Mason^s Rep. 93, and in Hammond v. Essex F. and M.

Ins. Co., 4 MaHori'a Rep. 196, Mr. Justice Story considered it to be the settled

jurisdiction of the admiralty, that the master could sue there in personam for

his wages, and the seamen i;i r«>i as well as in pcraonam for their wagea.

This appears to be a wcll-establi.5'.ied distinctiou.
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into eflfect (a). Tho act of Congress of July 20th, 1790, relative

to seamen, section 6, has given a specific and summary relief for

seamen, in the recovery of wages, by authorizing the district

judge, or, in his absence, a magistrate, to summon the master be-

fore him, and to attach the vessel as security for the wages (6).'*

We have now finished a general survey of the admiralty juris-

diction of the district courts, ia civil and criminal cases, and both

as an instance and a prize court. It would not be consistent with

the plan of these elementary disquisitions, to give a detailed

sketch of the course of proceeding, and of the peculiar practice

in the admiralty courts. The proceedings are according to ther

course of the civil law, and are remarkabln for their comprehen-

sive brevity, celerity, and simplicity. Nothing can be more un-

like in its process, pleadings, proof, trial, and remedy, than the?

> practice of the cooits of admiralty and of the courts of common
law (c).

(a) Philips r. Scattergood, 1 Gilpin. 1. No prior replevin or attachment of
the property under any state court process, can control the paramount juris-

diction of the admiralty in rem for freight, or seamen's wages, or on a bot-

tomry bond. Certain Logs of Mahogany, 2 Sumner, 5S9.

(b) See vol. iii. 16.9—171. as to the lien of material men. Ibid, as to the
remedy for seamen's wages. Material men and workmen having liens on
vessels under state laws, may enforce them in the district court as well as in

a state court at their election, as the jurisdiction is in that case concurrent.
D-avis V. A New Brig, Gilpin^s R. 473. In the case of Heyer and others v.

The Schooner Wave, in the district court of the southern district of New
York. (2 Paine^s Rep. ,) the plaintiffs, as branch or deputy pilots,

libelled the vessel for salvage in relieving her in distress within the harbour
of New York, and salvage was allowed. On appeal to the circuit court of the
United States for the southern district ofNew York.the decree was reversed,on
the ground that the act Congress of August 7th. 1789. ch. 9, had adopted the
pilotage laws of the states respectively temporarily, and had not since inter-
fered, and that the remedy for the pilots was in the state courts, and that
the district court had no juris;liction in the case of pilotage, arising within
the waters of the states, until Congre.«3 should give it, as they had the right
to do. See infra, vol. iii. p. 176, note.

(c) The act ot Congress of May 8th, 1792, ch. 36, sec. 2, declared that the
form of writs, executions, and other process, e.xcept their style, in suits of
admiralty and maritime jurisdiction, should be according t.othe principles,
rules, and usages which belong to courts of admiralty as contradistingui.she<i
from courts of common law subject to alterations and additions by the .said

courts, and to regulations to be pre.scribed by the Supreme Court. For a
knowledge of the admiraltv practice, I would refer the student to Uerke'n
Practice of the Court of Admiralty in England, which is a work of undoubted
credit; and in 1809, a new edition was published in this country by Mr. Hall,
with an appendix of precedents. I would also refer him to the 2d volume of
Brown's Ciril and Admiralty Law, and to the appendix to the 1st and 2d vol-
umes of Mr. Wheaton's Reports, where he will find the practice of the instance
and prize courts digested and summarily explained. See also the case of
Lane v. Townsend, in the district court of Maine in 1835, Ware's R. 287, in
" See Rev. Stat, i 4546.
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Civil Jurisdiction of the District Court.— (5.) The juris-

diction of the district court, when proceeding as a court of com-

mon law, extends to all minor crimes and offences, cognizable

under the authority of the United States, and which are not

strictly of admiralty cognizance; and to all seizures on land, and

on waters not navigable from the sea; and to all suits for penal-

ties and forfeitures there incurred; and to all suits by aliens, for

torts done in violation of the law of n itions, or of a treaty ; and

to suits against consuls and vice-consuls; and to all suits at com-

mon law, where the United States sue, and the matter in dispute

amounts to one hundred dollars (a)." It has jurisdiction like-

wise of proceedings to repeal patents obtained surreptitiously, or

upon false suggestions.'^ This is given by the act of Congress

of February 21st, 1793, chap. II., and it is a jurisdiction that

leads frequently to the most intricate, nice, and perplexed inves-

tigations, respecting the originality of inventioos and improve-

ments in complicated machinery. It was made a question in the

district court of New York, in the case ex parte Wood, whether

the process to be awarded to repeal the patent, was not in the

nature of a scire facias at common law, upon which issue of fact

might be taken and tried by a jury. The district judge decided,

that the proceeding was summary, upon a rule to show cause,

and that n j process of scire facias was afterwards admissiblo.

But upon appeal to the Supreme Court of the United States (6),

the decree of the district court was reversed, and the district

court was directed by mandamus to enter upon record the pro-

ceedings in the cause, antecedent to the granting of the rule

to show cause why process should not issue to repeal the patent.

The district court was further directed to award process, in the

"which the learned J ndge defines the natnre (ind effect of stipulations in the

:idmiralty. That case contains a learned examination of the mode of coni-

niencing a suit, and of the prajtorian stipulations required of the defendant*

in the Roman law, and it satisfactorily shows great inaccura<!y in Brown's

view of the subject of the stipulations, cautions or securities required in the

]>ro<i;ress of the suit by the practice of the Roman Forum. In the case also

of Hutson V, Jordan, Ware^s Rep. 385, 395, the admiralty practice, as deri\e<l

from the Roman law and the civil law courts, is discussed with the custom-

ary learning and ability of the distinguished judge. So also the practice on

the joinder of different actions of different natures iu one libel. Ibid. 4"i7.

{a) Judiciary Act of September, 1789, sec. 9.

(i) 9 Wheaion, GU3.
'* As to the preseut J urisdiction in the matters above meutioued, see ante,

p. 304 and notes.
'^ See aiUe, p. 304, n. 48.
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nature of a scire facias, to the patentee, to show cause why the

patent should noi be repealed ; and upon the return

* of the process, the court was to proceed to try the [
* 382 ]

cause upon the pleadings of the parties, and the issue

of law or fact joined thereon, as the case might be ; and that if

the issue be an issue of fact, the trial thereof was to be by }ut\,

according to the course of the common law.

This was a just and liberal decision of the Supreme Court ; and

it was observed, in the opinion which was pronounced, that it was

not lightly to be presumed, that Congress, in this class of patent

cases, placed peculiarly within their patronage and protection, in-

volving some of the dearest and most valuable rights which so-

ciety acknowledges, and the Constitution itself meant to favour,

would institute a new and summary process, which should finally

adjudge upon those rights, without a trial by jury, without a

right of appeal, and without any of those guards with which, in

equity suits, it has fenced round the general administration of

justice. The Supreme Court then went into an analytical exam-

ination of the 10th section of the act of 1793, on which the claim

of summary jurisdiction rested, and vindicated the construction

which they assumed, in opposition to that taken by the district

court.

The jurisdiction of the judges of the district courts, in cases

of bankruptcy, has presented for consideration some important

questions on the point of jurisdiction. ^Ve have no bankrupt

system in existence under the government of the United States;

but there are some lingering traces of business yet arising and

undetermined, under the bankrupt act of the year 1800: and we
are in expectation, at every session of Congress, of a revival of

that, or some other analogous system and code of national bank-

rupt law.'* In the case of Comfort Saiids (a), in the district

court of New York, it was observed, that, in England, the sole

power of directing the execution, and controlling the adminis-

tration of the bankrupt system, in all its departments,

* and in every stage of the proceeding, resided in the [ * 383 ]

lord chancellor.

This jurisdiction of the English chancellor is not in the court

(a) United Stnfes Law Journal, vol. i. p. 15.
'* The bankrupt laws since enacted have also been repealed. See ante, p.

244, n. 3.
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of chancery, but in Iho individual who holds the great seal; and

it is exercised summarily upon petition, and his judgment upon

the petition is without appeal, unless the chancellor in his dis-

cretion allows a bill to be filed, in order to found an appeal

thereon. The judge then proceeded to examine the several pro-

visions of the bankrupi act of tho United States of 1800, in

order to show, that upon the principles of construction adopted

in England, the district judge had tho same jurisdiction in cases

of bankruptcy as is exercised by the lord chancellor. The same

course of reasoning which sustains tho jurisdiction of tho one,

would confer that of the other. He insisted that tho jurisdiction

was given, not to the district court, but to tho individual who hap-

pened to hold the office of di'^trict judge, and that, consequently,

all his decisions in bankruptcy were without appeal, for appeals

lie only from the decrees of tho district court. But that extra-

ordinary doctrine has since been overruled, and it has been

held (a), that the circuit courts of the United States had juris-

diction of matters arising under the bankrupt law, and the dis-

trict courts had not exclusive jurisdiction over the entire execu-

tion of such laws. They could not remove the assignees, nor

compfel them to account. An appeal lay in proceedings under the

bankrupt act from the district to the circuit courts, and the state

courts had a concurrent jurisdiction in matters of account between

the bankrupt and his creditors, and which has been freely and

extensively exercised (6).

Territories Belonging- to the United States.— (6.) Of the

territorial courts of the United States.

With respect to the vast territories belonging to the United

States, Congress have assiimed to exercise over

[ *384] * them, supreme powers of sovereignty.'^ Exclusive

and unlimited power of legislation is given to them by

the Constitution, and sanctioned by judicial decisions (c). Con-

gress was by the Constitution (d) clothed with authority "to

exercise exclusive legislation in all cases whatsoever, over such

district (not exceeding ten miles square) as might, by cession of

(a) Lucas v. Morris, 1 Paine'a Rep. 396.

(h) See the case of Codwise v. Sands, 4 Johns Rep. 536.

(f) American Ins. Co. v. Canter, 1 Peters' Sup. C. Rep. 511. See also ««,

p. 258.

{(]) Art. 1, sec. 8, n. 16.

" This subject is discussed ante, pp. 257—260.
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particular states aad the acceptance of Congress, become the seat

of government of the United States." The District of Columbia

was created for that purpose, under cessions from the states of

of Maryland and Virginia. The territorial jurisdiction of that

district, known as the District of Columbia, and which embraces

the city of "Washington and throws its municipal protection over

all the officers and agents of the government of the United States

is extremely important (a). The general sovereignty existing in

the government of the United States over its territories, is founded

on the Constitution, which declarad (b) that Congress " should

have power to dispose of and make all needful rules and regula-

tions respecting the territories, or other property belonging to the

United States" (c). In the territories northwest of the river

{a] The powers of the judiciary ot the District of Columbia, were ably
discussed and declare<l by Ch. J. Cranch, in the circuit court of that district,

on tlie 6th of June. 1837, in the case of The United Slates, rx relnt. Stakes,

Stockton, and Moore v. Amos Kendall, Postmaster-General of the United States.

It was decided that the court had authority to i.ssue a mandamus to compel
the defendant to credit the relators with the amount of an award made by
the solicitor of the treasury in their favour under an act of C'onjiress of July
2d. 1830. The defendant had refused to appear under a citation in that
cause, and claimed exemption from all personal responsibility as one of the
heads of the departments to the jurisdiction of the court. The chief justice
held, that the circuit court of the district had all the jurisdiction that any
circuit court of the United States could have, under the acts of Congress of
13th February, 1801, sec. 11, and of the 27th February. 1801. sec. 5, and it

had more—it was interior only to the Supreme Court. It had power to call

before it any person found in the district from the highest to the lowest. No
ofi&cer of government in the district was too high to be reached by the pro-
c-ess of the court. The defendant in the case could not shelter himself under
the authority or command of the President. There is no law establishing
a relation between the Pi)Stmaster-General and the President, orany author-
ity in the latter to prescribe his duties, or control him in the exercise of his
official functions. The postmaster in the exercise of his official duties is as
independent of the President, as the President is of him. If the President
has any power to control him it is only through the fear of removal, and no
act done under such a control would be ju.stified. This decision wasaffirmetl
ou appeal to the Supreme Court of the United States, in January term, 1838.
Kendall r. The United States, 12 Peters' S. C. Rep. 524.
- {b) Art. 4, sec. 3.

(cl It was held, in the ca.se of the Canal Company v. Rail Road Company,
(4 Gill & Johnson^s Rep. 1.) by the court of appeals in ^laryland, that Con-
gress acted in the government of the District ofColumbia and other di.strict!?,

not as a local legislature, but as the legislature of the Union; and in the
case of the State r. New Orleans N. Company, (11 Martin's Rep. 38. 309.) it

was held that the legislature of the Orleans territory cf>uld grant a charter
binding on the future state of Louisiana. So, in the case of MllUams v. The
Hfink of Michigan. (7 Wendell. 539.1 the New York court of errors adjudge<l.
that the power to incorporate a bank was \vithin the .scope of the genei-al
])Owers of territorial legislation conferred upon the Michigan territory, by
the act of Congress of .January 11th, 1805. The government of the United
States, which can lawfully acquire territory by conquest or treaty, must, as
an inevitable consequence, possess the power to govern it. The territories
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Ohio, and as separate territories were successively formed, Con-

gress adopted and applied the principles of the ordinance of the

confederation congress of the date of the 13th of July, 1787.

That ordinance was framed upon* sound and enlightened maxims

of civil jurisprudence. The organized territories belonging to

\he United States and governed under the superixitendence of

Congress at present consist of the territories of Columbia, Florida,

Wisconsin, and Iowa. The territories of Michigan and Arkan-

sas were admitted into the Union as states, and upon an equality

with the other states, by acts of Congress of June 15th, 1836,

and January 26th, 1837.^'

[
''' 385 ] * In the organization of the territorial government of

Florida, by the act of Congress of March 30th, 1822,

and March 3d, 1823, the legislative power was vested in a gover-

nor who was to hold his office for three years, but removable by

the President, and in a legislative council of thirteen persons, who

were first to be annually appointed by the President and Senate

of the United States, and afterwards, in 1820, directed to bo

chosen by the people. No laws were to be passed inconsistent

with the Constitution and laws of the United States. All laws

to be annually reported to the President, and laid before Con-

gress, and if disapproved by Congress, to be of no force. The

governor has a qualified negative on the passage of all laws (a).

The judges of the superior courts of the territory are appointed

mnst be under the dominion and jurisdiction of the Union, or be without
any government, for the territories do not, when acquired, become entitled

to self-government, and they are not subject to the jurisdiction of any state.

They fall under the power given to Congress by the Constitution. This-was

the doctrine and decision of the Supreme Court in the case of the American
Ins. Company v. Canter, 1 Peters^ U. S. Bep. 511; and see also 3 Stonfs Com.

193—198, 536.

(<i) The legislative council of Florida was re-organized by act of Congress

of July 7th, 1838, eh. 168, but in other respects the former laws respecting

the territory were not disturbed.
*•* For dates of adoption of the Constitution, see ante, p. 219, n. 2. Sub-

sequent admissions have occurred as follows: Kentucky. Jnne 1. 1792; Ver-

mont, March 4, 1791; Tennessee, June 1, 1796; Ohio, Nov. 29, 1802; Louis-

iana, April 30, 1812; Indiana, Dec. 11, 1816; Mississippi, Dec. 10. 1817; Il-

linois, Dec. 3, 1818, Alabama, Dec. 14, 1819: Maine, March 15, 1820; Mis-

souri, Aug. 10, 1821; Arkansas, June 15, 1836; Michigan, Jan. 26, ]8,37;

Florida, March 3, 1845; Texas, Dec. 29, 1845; Iowa, Dec. 28. 1846; Wis-

consin, May 29, 1848; California, Sept. 9. 1850; Minnesota, May 11, 1858:

Oregon, Feb. 14, 1859; Kansas, Jan. 29, 1861; West Virginia, June 19. 1863;

Nevada, Oct. 31, 1864; Nebra-ska, March 1, 1867; Colorado, Aug. 1, 1876. As

to provisions for admission of -North Dakota, South Dakota, Washington and

Montana, t>ee ante, p. 230, u. 12.
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by the President and Senate, and hold their offices for four years;

but writs of error and appeal lie from the decisions of the court

of appeals to the Supreme Court of the United States, equally as

from the circuit courts in the several states." By the act of Con-

gress, of May 15th, 1826, the jurisdiction and powers of the

superior courts and court of appeals of the territory of Florida

were again defined and regulated, and the powers of the legisla-

tive council restricted ; and several acts granting divorces an-

nulled ; and by subsequent acts of Congress, the acts of the legis-

lative council in certain other cases are declared void (a). Con-

gress, in the organization of the territory, reserved and have con-

tinued the right to review and disapprove of the acts of the leg-

islative council ; and, for the better security of personal rights,

the act of Congress of 1822 declared, that the free exerci?e of re-

ligious opinion and worship, and the benefit of the writ of habeas

corpus should be secure, and fines and bail should not be exces-

sive, nor ex post facto laws, or laws impairing the obligation of

contracts passed, nor private property taken for public use with-

out just compensation.

By the act of Congress of 20th April, 1836, ch. 54, the terri-

torial government of Wisconsin was established. It was to con-

sist of a legislative assembly composed of a council and house of

representatives to be chosen by the people. The council to con-

sist of thirteen members chosen for four years, and the other

house of twenty-six members chosen for two years. All free

white male citizens of the territory, of twenty-one years of age,

were entitled to vote at the first election, and the legislative as-

sembly were authorized to determine the qualifications of voters

thereafter, provided that the right of suffrage should only be ex-

ercised by citizens of the United States. The legislature was
not to pass any laws interfering with the primary disposal of the

soil, nor to tax the lands of non-residents higher than the lands

of residents. The executive power was vested in a governor, who
holds for three years unless sooner removed by the President of

the United States ; and he has an absolute negative on all laws

passed by the legislative assembly, and all laws are to be snb-

(il See instances on the subject of ta.xation, by act of Congress of June
30th. 1834. and on the subject of corporations with banking powers, by act
of Congress of July 1st. 18'i6.

" For provisions as to appellate proceedings from the territorial courts to
the Supreme Court, see aiiii;, p. 299, n. 15, V.
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mitted annually to Congress, and if disapproved by them to be-

come null. The governor, secretary of the teiritory, judges of

the supreme court, attorney -general, and marshal, are appointed

by the President of ^the United States with the advice and con-

sent of the Senate; and ather judicial officers, justices of the

peace, sheriffs, and militia officers, are appointed by the legisla-

tive council on the nomination of the governor. The judges of

the supreme court hold their office during good behaviour, and

they hold circuit courts, and the supreme and circuit courts pos-

sess chancery as well as common law jurisdiction. The inhabi-

tants of the territory are declared to have all the rights and privi-

leges, and to be subject to all the conditions and restrictions

granted and imposed by the articles of the compact in the ordi-

nance of the 13th July, 1787, and they elect a delegate to the

House of Bepresentatives to serve for two years. Writs of error

and appeal lie to the. Supreme Court of the United States from

the final decisions of the supreme court of the territory where

the amount in controversy exceeds $1000. And by the act of

Congress of June 12th, 1838, ch. 96, the territorial government of

• loiva was created out of the territory of Wisconsin lying west of

the Mississippi. The legislative power was vested in a council and

house of representatives, and the executive power in a governor.

The judges, justices, and executive officers, to be appointed by

the governor and council, and the judges, attorney-general, and

marshal, hold their offices for four 3 ears, and the territory elects

and sends a delegate to Congress.

It would seem, from these various congressional regulations

of the territories belonging to the United States, that Congress

have supreme power in the government of them, depending on

the exercise of their sound discretion. That discretion has hitherto

been exercised in wisdom and good faith, and with an anxious

regard for the security of the rights and privileges of the inhabi-

tants, as defined and declared in the ordinance of July, 1787, and

in the Constitution, of the United States. " All admit," said

Chief Justice Marshall (a), "the constitutionality of a territorial

government." But neither the District of Columbia, nor a terri-

tory, is a state within the meaning of the Constitution, or entitled

to claim the privileges secured to the members of the Union. This

(a) 4 Wheatmi, 422.
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has been so adjudged by the Supreme Court (a). Nor will a writ

of error or appeal lie from a territorial court to the Supreme Court

unless there be a special statute provision for the purpose (6),

There is such a provision as to Florida and Wisconsin, and thero

was a limited provision of that kind as to Arkansas and Michi-

gan, extending to cases in which the United States were concerned,

and not extending further (c). If, therefore, the government of the

United States should can-}' into execution the project of colonizing

the great valley of the Columbia or Oregon River to the

west of the Rocky Mountains, it would afford a * sub- [
* J^86 ]

ject of grave consideration, what would be the future

civil and political destiny of that country. It would be a long time

before it would be populous enough to be created into one or more
independent states; and, in the mean time, upon the doctrine

taught by the acts of Congress, and even by the judicial decisions

of the Supreme Court, the colonists would be in a state of the

most complete subordination, and as dependent upon the will of

Congress, as the people of this country would have been upon

the king and parliament of Great Britain, if they could have sus-

tained their claim to bind us in all cases whatsoever. Such a

state of absolute sovereignty on the one hand, and of absolute

dependence on the other, is not congenial with the free and inde-

pendent spirit of our native institutions; and the establishment

of distant territorial governments, ruled according to will and

pleasure, would have a very natural tendency, as all proconsular

governments have had, to abuse and oppression (d).

(a) Hepburn r. Elizey, 2 Cranch, 445. Corporation of New Orleans r.

Winter, 1 M heaton. 91.

(b) Clark r. Bazadone, 1 Cranch, 212. United States r. Mere, 3 Ibid. 159.
(e) Act of C'oriffre.H.'i of March 3d, 1805.
(d) Cicero, in his Oration for the manillian law, ch. 14, describes, in glowing

colours, the oppressions and abuses committed by Roman magistrates, exer-
cising civil and military power in the distant provinces.
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[*387] * LECTURE XVIII.

OF THE CONCURRENT JURISDICTION OF THE STATE
GOVERNxMENTS.

The question, how far the state governments have concurrent

powers, either legislative or judicial, over cases within the juris-

diction of the government of the United States, has been much

discussed. It will be my endeavour, in the course of the present

lecture, to ascertain the just doctrine and settled distinctions ap-

plicable to this great and important constitutional subject.

Concurrent Legislation of the Several States.— (1.) As to

the concurrent powers of legislation in the states.

It was observed in the Federalist (a), that the state govern-

ments would clearly retain all those rights of sovereignty which

they had before the adoption of the Constitution of the United

States, and which were not by that Constitution exclusively dele-

gated to the Union. The alienation of state power or sover-

eignty would only exist in three cases: Where the Constitution

in express terms granted an exclusive authority to the Union;

where it granted in one instance an authority to the Union, and

in another prohibited the states from exercising the like authority;

and where it granted an authority to the Union, to which a similar

authority in the states would be absolutely and totally contra-

dictory and repugnant.'

In the judicial construction given from time to time to the

Constitution, there is no very essential variation from

[
* 388 J the * contemporary exposition which was here laid down

by the high authority of the Federalist. Judge Chase,

in the case of Calder v. Bull (b), declared, that the state legisla-

tures retained all the powers of legislation which were not ex-

pressly taken away by the Constitution of the United States; and

(a) No. r?2.

(b) 3 Dallas, 386.
1 8eepo8t, pp. 390, 395 el acq.
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he held, that no constructive powers could be exercised by the

federal government. Subsequent judges have not expressed

themselves quite so strongly in favor of state rights, and in re-

striction of the powers of the national government. In Sturges

V. Croicninshield (a), the Chief Justice of the United States ob-

served, that the powers of the states remained, after the adoption

of the Constitut'ion, what they were before, except so far as they

had been abridged by that instrument. The mere grant of a

power by CJongress did not imply a prohibition on the states to

exercise the same power. Thus, Congress are authorized to es-

tablish uniform laws on the subject of bankruptcy, but the states

may pass bankrupt laws, provided there be no act of Congress in

force establishing a uniform law on that subject (6).^ The states

may legislate in the absence of congressional regulations. It is

not the mere existence of the power, but its exercise, which is in-

compatible with the exercise of the same power by the states. It

is not the right to establish these uniform laws, but their actual

establishment, which is ioconsistent with the partial acts of the

states. But the concurrent p>ower of legislation in the states did

not extend to every case in which the exercise of it by the states

had not been expressly prohibited. The correct prin-

ciple was,that whenever the terms in which the *power was [
* 389

]

granted to Congress, or the nature of the power, required

that it should be exercised exclusively by Congress, the subject

was as completely taken from the state legislatures, as if they

had been expressly forbidden to act on it. In Houston v. Moore (c),

the same principles were laid down by Judge ^Vashington, in de-

livering the opinion of the court. He observed, that the power

of the state governments to legislate on the subject of the state

militia having existed prior to the formation of the Constitution,

and not being prohibited by that instrument, it remained with

the states, subordinate, nevertheless, to the paramount power of the

general government, operating upon the same subject. If Con-

gress, for instance, did not exercise the power of providing for

[d] 4 Wheaton, 193.

[b) In Golden v. Prince. .3 Wmh. Cir. Rep. 313. Judge Washington lind

previously held, in the circuit court of the United States for Pennsylvania,
that Congress had the exclusive povper to pass bankrupt laws; but thisopinion
was subsequently corrected and qualified according to the doctrine in the
text.

(c) 5 Wheaton, 1.

» See ante, p. 244, n. 3.

27 VOL. I, KENT. 417
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organizing, arming, and disciplining the militia, it was competent

for the states to do it; but as Congress had exercised its consti-

tutional powers upon the subject of the militia as fully as was

thought proper, the power of legislation over that subject by the

Btates was excluded, except so far as it had been permitted by

Congress. The doctrine of the court was, that when Congress

exercised their powers upon any given subject, the states could

not enter upon the same ground, and provide for the same ob-

jects. The will of Congress may be discovered as well by what

they have not declared, as by what they have expressed. Two
distinct wills cannot at the same time be exercised, in relation to

the same subject, efiFectually, and at the same time be compatible

with each other. If they correspond in every respect, then the

latter is idle and inoperative. If they differ, they must, in the

nature of things, oppose each other so far as they do differ. It

was, therefore, not a true and constitutional doctrine, that in

cases where the state governments have a concurrent power of

legislation with the national government, they may legislate upon

any subject on which Congress have acted, provided the two laws

are not in their operation contradictory and repugnant to each

other.

[
* 390 ] * Judge Story, in the opinion which he gave in this

case, spoke to the same effe6t, and defined with preci-

sion the boundary line between the concurrent and residuary

powers of the states, and the exclusive powers of the Union. A
mere grant of power in affirmative terms to Congress, did not per

se transfer an exclusive sovereignty on such subjects. The powers

granted to Congress were never exclusive of similar powers exist-

ing in the states, unless where the Constitution has expressly in

terms given an exclusive power to Congress, or the exercise of a

like power was prohibited to the states, or there was a direct

repugnancy or incompatibility in the exercise of it by the states.

This is the same description of the nature of the powers as that

given by the Federalist.^ An example of the first class is to be found

in the exclusive legislation delegated to Congress over places pur-

chased for forts, arsenals, &c. ; and of the second class, in the

prohibition of a state to coin money, or emit bills of credit; and

of the third class, in the power to establish a uniform rule of

naturalization, and in the delegation of admiralty and maritime

' See anlc, p. ;>87, and pos!,
i>.

o9o.
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jurisdiction. la all other cases, the states retain concurrent au-

thority with Congress, except where the laws of the states and cf

the Union are in direct and manifest collision on the same sub-

ject, and then those of the Union, being the supreme law of the

land, are of paramount authority, and the state laws, so far, and

so far only as such incompatibility exists, mast necessarily yield.

In the application of these general principles to the case be-

fore the court, it was observed, that the power given to Congress

to provide for organizing, arming, and disciplining the militia,

was not exclusive. It was merely an affirmative power, and, be-

ing not incompatible with the existence of a like power in the

states, it might well leave a concurrent power in the latter. But
when once Congress have acted on the subject, and carried this

power into effect, its laws for the organization, arming, and

disciplthing the militia, were supreme, and all interfering regu-

lations of the states suspended. A state may organize,

arm, and discipline * its own militia, in the absence of, [ * 391 ]

or subordinate to, the regulations of Congress. This

power originally existed in the states, and the grant of it to Con-

gress was not necessarily exclusive, unless a concurrent power in

the states would be repugnant to the grant, and there was no
such repugnancy in the nature of the power. But the question

was, whether a state legislature had any concurrent power remain-

ing after Congress had provided, in its discretion, for the case.

The conclusion was, that when once the legislature of the Union
has exercised its powers on a given subject, the state power over

that same subject, which had before been concurrent, was by that

exercise prohibited, and this was the opinion of the court.

These expositions of the paramount powers of the general gov-

ernment are to be received as correct and conclusive, for they pro-

ceed from the highest authority, and are exceedingly clear and
logical in their deductions. The same doctrines had been pre-

viously declared in the court of errors of New York, in the steam-

boat case of Livingston v. Van Ingen (a). "Our safe rule of

construction and of action," as it was there observed (6), "was
this, that if any given power was originally vested in this state,

if it had not been exclusively ceded to Congress, or if the exercise

of it had not been prohibited to the states, we might then go on

(n) 9 Johns. Rep. 507.

(6) 9 Johns. Rep. 576.
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in the exercise of power, until it came practically in collision

with the exercise of some congressional power. When that hap-

pened to be the case, the state authority would so far be con-

trolled, but it would still be good in those respects in which it

did not contravene the provision of the paramount law." A similar

exposition of the concurrent jurisdiction of the states, was given

by the Supreme Court of Pennsylvania, in Moore v. Houstoii (a);

and by the chief justice of Massachusetts, in Blanchard v. Rus-

sell (6).

When the Constitution of the United States was under the

consideration of the state conventions, there was much

[ * 392 ] * concern expressed on the subject of the general power

of taxation over all objects of taxation, vested in the na-

tional government ; and it was supposed that it would be in the

power of Congress, in its discretion, to destroy in effect the con-

current power of taxation remaining in the states, and to deprive

them of the means of supplying their own wants. All the re-

sources of taxation might, by degrees, become the subjects of

federal monopoly. The states vanst support themselves by direct

taxes, duties, and excises, and Congress may lay the same bur-

then, at the same time, on the same subject. Suppose the na-

tional tax should be as great as the article, whether it be land, or

distilled spirits, or pleasure carriages, for instance, will conve-

niently and prosperously bear, and the state should be obliged to

lay a further tax for its own necessities ; the doctrine, as I un-

derstand it, is, that the claim of the United States would be pre-

ferred, and must be first satisfied, because the laws of the United

States, made in pursuance of the Constitution, are the supreme

law of the land. The author of the Federalist (a), admits, that

a state might lay a tax on a particular article, equal to what it

would well bear, but the United States would still have a right

to lay a further tax on the same article ; and that all collisions,

in a struggle between the two governments for revenue, must aod

would be avoided by a sense of mutual forbearance. He no

where, however, meets and removes the difficulty, in the case of n

want of this mutual forbearance, where there is a concurrent tax

laid on the same subject, and which will not bear both taxes.

(a) 3 Serg. & Rawle, 179.

(b) 13 Mass. Rep. 16.

(c) No. 23. See also, Nos. 31, 33, 34.
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He says only, that the United States would have no right to

abolish the state tax. This is not contended ; but would not the

United States have a right to declare, that their taxes were liens

from the time they were imposed ; and would they not, as of

course, be entitled to be first paid ; and must not the state col-

lector, in all cases, stand Dy and wait until the national

* tax is collected, before he proceeds to collect his state [ * 393 J

tax out of the exhausted subject? Upon the doctrine

of the federal courts, and upon the doctrine of the Federalist

himself, this must be the case ; and though the the state legisla-

tures have a concurrent jurisdiction in the case of taxation, ex-

cept as to imposts, yet, in effect, though not in terms, this concur-

rent power becomes a subordinate and dependent power. la

every otiier case of legislation, the concurrent power in the states

would seem to be a power entirely dependent, and subject to bo

taken away absolutely, whenever Congress should choose to exer-

cise their powers of legislation over the same subject I do not

mean to be understood to question the validity, or to excite

alarm at the existence of tbis doctrine. The national government

ought to be supreme within its constitutional limits, for it is in-

trusted with the paramount interest and general welfare of the

whole nation. Our great and effective security consists in the

fact, that the constituents of the general and of the state govern-

ments are one and the same people ; and the powers of the na-

tional government must always be exercised with a due regard to

the interest and prosperity of every member of the Union; for

on the occurrence and good will of the parts, the stability of the

whole depends. My object is, to discover what this concurrent

power of legislation amounts to, and what is its value, and ou

what constitutional foundation it is supported.

It was observed by Mr. Hamilton, in the convention of New
"York, in 1788 (a), that if the United States, and the state, should

each lay a tax on a specific article, and the individual should be

unable to pay both, the party who first levied would hold the

property. But this position must be received with some

qualification. The United States have *declared by law [ * 394
]

that they were entitled, in respect to their debts, to pri-

ority of payment; and when it was said that this claim would in-

terfere with the rights of the state sovereignties, and would de-

(a) Debates in the New York Convention, printed by Francis Childs, p. 113.
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feat the measures they had a right to adopt, to secure themselves

against delinquencies, the answer given in Fisher v. Blight (a),

is, that "the mischief suggested, so far as it can really happen,

was the necessary consequence of the supremacy of the laws of

the United States, on all subjects to which the legislative pow^r

of Congress extends." It would seem, therefore, that the con-

current power of the legislation in the states, is not an independ-

ent but a subordinate and dependent power, liable, in many cases,

to be extinguished, and in all cases to be postponed, to the para-

mount or supreme law of the Union, whenever the federal and

the state regulations interfere with each other (6).

In Weyman v. Southard (c), the question arose, how far the

judicial process of the federal courts could be controlled by the

laws of the several states. It was decided, that Congress had ex-

clusive authority to regulate proceedings and executions in the

federal courts, and that the states had no authority to control

such process; and, therefore, executions by fieri facias, in the

federal courts, were not subject to the checks created by tbe

Kentucky statute, forbidding sales on execution of land for less

than three-fourths of its appraised value. It was, in that case,

further observed, that the forms of execution, and other process,

(a) 2 Cranch, 397.

(J) It has become a settled point, and I think it Tvas a very clear one from
the beginning, that in the construction of tlie power of Congre.ss to lay and
collect taxes, duties, imposts and excises, it is not to be taken as an inde-

pendent grant of power, without any defined limit or object, but that it is a

power to be considered in connection with the words immediately thereafter,

by which it is made subject to the qualification or limitation of being

exercised, for the purpose of " paying the debts, and providing for the com-
mon defence and general welfare of the United States." The purpose for

which the taxes are to be laid, is not of itself a distinct, substantial power,

but a qualification of the power of taxation, by restricting it to those great

and specified purposes, though the application of it to those purposes does

undoubtedly admit, and necessarily requires the exercise of a large and

undefined discretion. The progress of this question, and the very weighty

opinions upon it, are fully shown and forcibly illustrated in 2 Story^s Com.

367—^398; and see particularly Mr. Monroe's message on the bill respecting

the Cumberland road. May 4, 1822. Ihid. 445—45G. That Congress po.sses3

the power to appropriate money, raised by taxation or otherwise, for other

purposes, in their discretion, than those pointed out in the enumerated pow-

ers, is a question that has given rise to very able and acute discussions, and

the affirmative side of the question has been sustained and .successfully vindi-

cated by the practice of the government, and the weighty authority, ami>ng

others, of Mr. Hamilton and Mr. Monroe, in celebrated documents under

their official sanction. See Hamilton's report on manufactures, and PrcMi-

dent Monroe's message above referred to. Siory^H Com. vol. ii. p. 440—458.

This distinguished commentator gives to the aflirmative side of the question

the sanction also of his decided opiiiioa.

(c) 10 Wheaton, 1,
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in the federal courts, in suits at common law, except modes of

proceeding, were to be the same as used in September, 1789, in

the supreme courts of the states, subject only to alterations and

additions by Congress, and by the federal courts, but not to al-

terations since made in the state laws and practice. It was further

observed, that the laws of the several states were, by the

judiciary act cf 1789, sec. 34, to be regarded as * rules [
* 395 ^

of decision in trials at common law, in cases where they

apply, unless the Constitution, treaties, or statutes of the United

States, had otherwise provided. This, however, did not apply

to the practice of the federal courts. As to that, the laws of the

states were no rule of decision, and the direction was intended

only as a legislative recognition of the principles of universal

jurisprudence as to the operation of the lex loci in the trial and

decision of causes. The law respecting final process was mate-

rially altered by the act of Congress of 1828 (a), and that act

adopted into the national courts in each state respectively (Louisi-

ana excepted) the existing laws and usages of the several courts,

regulating the effect and operation of judgments and executions,

and the proceedings for their enforcement; but where judgments

were a lien in the state upon the property of the defendants, and

the defendants were entitled to an imparlance thereon of one

term or more, the defendants in the United States* courts, in such

state, are entitled to an imparlance of one term. If, in any state,

there were no courts of equity with the ordinary equity juris-

diction, the courts of the United States, in such states, might

prescribe the mode of executing their decrees in equity: and the

courts of the United States were also invested with power to

alter, in their discretion, the final process in their courts, and to

conform the same to legislative changes made for the states courts.*

Concurrent Jndicial Jurisdiction of the States.—(2.) As
io the concurrent poicer of the states in matters of judicial cog

nizance.

In the82d number of the Federalist, it is laid down as a rule, that

the state coiuis retained all pre-existing authorities, or the jurisdic-

tion they had before the adoption of the Constitution, except where

it was taken away, either by an exclusive authority granted in

(n\ Act of Congress of Mny 19«l, 1828, ch. 68, sec. 2. 3.

* For later provisions relating to the matters mentioned above, see ante,

p. 342, n. 5.
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express terms to the Uniop, or in a case where a partieu-

[*396 ] lar authority was granted to the * Union, and the exer-

cise of a like authority was prohibited to the states, or

in the case where an authority was granted to the Unioo, with

which a similar authority in the states would be utterly incom-

patible/ A concurrent jurisdiction in the state courts was ad-

mitted, in all except those enumerated cases; but this doctrine

was only applicable to those descriptions of causes of which the

state courts had previous cognizance, and it was not equally evi-

dent in relation to cases which grew out of the Constitution.

Congress, in the course of legislation, might commit the decision

of causes arising upon their laws, to the federal courts exclu-

sively; but unless the state courts were expressly excluded by

the acts of Congress, they would, of course, take concurrent

cognizance of the causes to which those acts might give birth,

subject to the exceptions which have been stated. In all cases of

concurrent jurisdiction, an appeal would lie from the state courts

to the Supreme Court of the United States; and without such

right of appeal, the concurrent jurisdiction of the state courts,

in matters of national concern, would be inadmissible; because,

in that case, it would be inconsistent witn the authority and

efficiency of the general government.

Such were the early and speculative views of the ablest com-

mentators on the Constitution, in relation to the judicial powers

of the state courts. We will now examine a series of decisions

in the federal courts, defining and settling the boundaries of the

judicial authorities of the states.

In the case of Martin v. Hunter (a), Judge Story, in delivering

tbe opinion of the court, seemed to think, that it was the duty of

Congress to vest the whole judicial power of the United States in

courts ordained and established by itself.* But the general ob

servationwas subsequently qualified, and confined to that judicial

power which was exclusively vested in the United States.

I
*397

] The whole judicial power of the * United States should

be, at all times, vested, either in an original or appellaiH

form, in some courts created under its authority. It was con-

sidered, that there was vast weight in the argument, that tbe

(rt) 1 Wheaton, 304. Vide supra, p. 377.
* See ante, pp. 387, 390.
« See ante, pp. 314, 317—320.
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Constitutioa ia imperative upoa Congress to vest all the judicial

power of the United States, in the shape of original jorisdiction,,

in the supreme and inferior courts created under its own authority.

At all events, it was manifest, that the judicial power of the United

States is, unavoidably, in some cases, exclusive of all state au-

thority, and, in all cases, may be made so, at the election of Con-

t^ress. No part of the criminal jurisdiction of the United States

can, consistently with the Constitution, be delegated to state

tribunals. The admiralty and maritime jurisdiction is of the

same exclusive cognizance ; and it can only be in those cases

where, previous to the Constitution, state tribunals possessed

jurisdiction independent of national authority, that they can now

constitutionally exercise a concurrent jurisdiction. Congress,

thoughout the judiciary act, and particularly in the 9th, 11th,

and 13th sections, have legislated upon the supposition, that in

all the cases to which the judicial powers of the United States

extended, they might rightfully vest exclusive jurisdiction in

their own courts.

State courts may, in the exercise of their ordinary, original,

and rightful jurisdiction, incidentally take cognizance of cases

arising under the Constitution, the laws, and treaties of the

United States
;
yet to all these cases the judicial power of the

United States extends, by means of its appellate jurisdiction.'

In Houston v. Moore (a), the same question came again under

the consideration of the Supreme Court, and Judge Washington,

in delivering the opinion of the court, observed, that he saw no-

thing unreasonable or inconvenient in the doctrine of

the Federalist, on the subject of the concurrent * juris- [ * 398 ]

diction of the state courts, so long as the power of Con-

gress to withdraw the whole, or any part of those case?, from the

jurisdiction of the state courts, be, as he thought it must bo,

admitted. The practice of the general government has been con-

formable to this doctrine, and, in the judiciary act of 1789, the

exclusive and concurrent jurisdiction conferred on the courts by

that act, were clearly distinguished and marked. The act shows,

that, in the opinion of Congress, a grant of jurisdiction generally,

was not of itself sufficient to vest an exclusive jurisdiction.

The judiciary act grants exclusive jurisdiction to the circuit

(a) 5 niieaton, 1

.

^ See ante, p. 302, n. 29; p. 303, n. 36; and p. 306, n. 57.
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courts of all crimes and offences cognizable under the authority

of the United States, except where the laws of the United States

should otherwise provide f and this accounts for the proviso

in the act of 24th of February, 1807, c. 75, and in the act of 10th

of April, 1816, c. 44, concerning the forgery of the notes of the

Bank of the United States, declaring that nothing in that act

contained should be construed to deprive the courts of the indi-

vidual states of jurisdiction, under the laws of the several states,

over offences made punishable by that act. There is a similar

proviso in the act of 21st of April, 1806, c. 49, concerning the

counterfeiters of the current coin of the United States. Without

these provisoes, the state courts could not have exercised concur-

rent jurisdiction over those offences, consistently with the judiciary

act of 1789. But these saving clauses restored the concurrent

jurisdiction of the state courts, so far as, under state authority, it

coald be exercised by them (a).^ There are many other acts of

Congress which permit jurisdiction, over the offences therein de-

scribed, to be exercised by state magistrates and courts. This

was necessary; because the concurrent jurisdiction of the state

courts over all offences was taken away, and that jurisdiction was

vested exclusively in the national courts by the judiciary act, and

it required another act to restore it. The state courts could ex-

ercise no jurisdiction whatever over crimes and offences

[ *399 ] against *the United States, unless where, in particular

cases, the laws had otherwise provided ; and whenever

such provision was made, the claim of exclusive jurisdiction in

the particular cases was withdrawn, and the concurrent jurisdic-

tion of the state courts, eo instanti, restored, not by way of grant

from the national government, but by the removal of a disability

before imposed upon the state tribunals.

In that case, the Supreme Court disclaimed the idea that Con-

la) In the cuseof the State r. Tnff, 2 BnUeii^a 8. C. Rep. 44, the state eonrts

tire considered as having jurisdiction, independent of the acts of Conjiress. to

]mnish the utterinji and passin<; counterfeit hank hills and coin of the I'nited

States, and on the principle that such a power is essential to the protection

of the citizens.
" For similar provisions of later acts, see ante, p. ^{02, n. .30.

* The power of the United States, to pass and enforce laws providiiipa

punishment for the oflTence of counterfeiting notes of a foreign hank or cor-

ponition, '"does not prevent a state fnmi providing for the punishment of the

same thing; for here, as in the case of counterfeiting the coin of the Unite*!

States, the act mav he an offence against the authoritv of a .state as well as

that of the United" States." U. S. r. Arjona, 120 U. S. 479, 487 (188t;).^
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gress could authoritatively bestow judicial powers on state conrts

and magistrates. "It was held to be perfectly clear, that- Con-

gress cannot confer jurisdiction upon any courts but such as exist

under the Constitution and laws of the United States, although

the state courts may exercise jurisdiction in cases authorized by

the laws of the state, and not prohibited by the exclusive jur-

isdiction of the federal courts.'""

The Supreme Court, having thus declared the true foundation

and extent of the concurrent jurisdiction of the state courts in crimi-

nal cases, proceeded to meet and solve a difficulty occurring on

this subject of concurrent jurisdiction, whether the sentence of

one jurisdiction would oust the jurisdiction of the other. The

decision on this point was, that the sentence of either court,

whether of conviction or acquittal, might be pleaded in bar of the

prosecution before the other; as much so as the judgment of a

state court, in a civil case of concurrent jurisdiction, might be

pleaded in bar of an action for the same cause instituted in a

circuit court of the United States.

There was another difficulty, not so easOy surmounted, and

that was, whether, if a conviction of a crime against the United

States be had in a state court admitted to have concurrent juris-

diction, the governor of the state would have the power to par-

don, and in that way control the law and policy of the United

States. Judge Washington, in speaking for the court, did not

answer this question, but contented himself with merely observ-

ing, that he was by no means satisfied that the governor

could pardon, but that if *he could, it would furnish a [ *4(X)]

reason for vesting the jurisdiction of criminal matters

exclusively in the federal courts.

The conclusion, then, is, that in judicial matters, the concur-

rent jurisdiction of the state tribunals depends altogether upon the

pleasure of Congress, and may be revoked and extinguished

whenever they think proper, in every case in which the subject

matter can constitutionally be made cognizable in the federal

courts ; and that, without an express provision to the contrary,

the state courts will retain a concuiTent jurisdiction, in all cases,

where they had jurisdiction originally over the subject-matter.

We will next see whether this state jurisdiction does not equally

depend up>on the volition of the state courts.

"* Discassion of this subject is resimied post, p. 400.
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There are various acts of Congress, in which duties have been

imposed on state magistrates and courts, and by which they have

been invested with jurisdiction in civil suits, and over complaints

and prosecutions in penal and criminal cases for fines, penalties,

and forfeitures, arising under laws of the United States. We
have seen a very clear intimation given by the judges of the Su-

preme Court,^' that the state courts were not bound, in conse-

quence of any act of Congress, to assume and exercise jurisdic-

tion in such cases. It was merely permitted to them to do so, as

far as was compatible with their state obligations, and in some

instances the state courts have acted in those cases, and in other

instances they have declined jurisdiction, though expressly vested

with it by the act of Congress.

In the case of Ferguson (a), an application was made to the

Supreme Court of New York for the allowance of a habeas corpus

to bring up the party alleged to be detained in custody by an

officer of the army of the United States, on the ground of being

an enlisted soldier ; and the allegation was, that he was an in-

fant, and so not duly enlisted. It was much discussed,

[ * 401 ] whether the state courts had concurrent * jurisdiction,

by habeas corpus, over the question of unlawful im-

prisonment, when that imprisonment was by an officer of the

United States, by colour, or under pretext of the authority of the

United States. The Supreme Court did not decide the question,

and the motion was denied on other grounds ; but subsequently,

in the matter of Stacy (6), the same court exercised a jurisdiction

in a similar case, by allowing and enforcing obedience to the writ

of habeas corpus. The question was therefore settled in favour

of a concurrent jurisdiction in that case, and there has been a

similar decision and practice by the courts of other states (c).'^

(rt) 9 Johiis. Rep. 239.

(b) 10 Johns. Rep. ;i28.

(c) Case of Lockington, before Tilgham, chief justice of Pennsylvania. No-

vember, 1813, 5 Hairs Law Journal, 92. Satne case, 5 HnlPn Law Journal,

301—330. A similar case in Maryland, 5 Ilairs Law Journal, 4H6; and in

South Carolina, 5 Hall's Law Journal. 497. Commonwealth r. llarri.son, 11

Mms. Rep. 68. Case of Joseph Almeida, in Maryland, and the case of

Pool and others, in Virginia, cited in Sergcanfx Consliiufional Lav\ p

279, 280. By the A^m York Revised Statutes, vol. ii. p. 563, sec. 22, n fmlxm

corpus may be awarded, unless the party be detained by ))roccss JVoni a

court or judge of the United States, having e.w/M.'<tw jurisdiction in the case.

" Ante, p. 399. See further j)os/, pp. 402 et seq.

" Per contra, see Ablemaa v. Booth, 21 How. 506, 521 (1858).
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The Supreme Court of New Tort, in the case of The United

States V. Dodge (a), held that they had jurisdiction, and did sus-

tain a suit on a bond for duties given to a collector of the United

States castoms. The suit was authorized by the Judiciary Act of

1789, giving concurrent jurisdiction to the state courts in suits

at coramon law, where the United States were plaintiffs. After-

wards, in the case of The United States v. Lathrop (6), the same

court discussed, very much at large, the question, whether a state

court had jurisdiction of an action in favour of the United States

to recover a penalty or forfeiture for breach of a law of the

United States, and when a suit for the penalty was by

the *act declared to be cognizable in a state court. It [ * 402 ]

was decided, that the court had no such jurisdiction,

and that it could not even be conferred by an act of CJongress.

The difference between this case and the one preceding was, that

that was a suit on a bond given to a collector of the customs for

duties, and this was an action of debt for a penalty for breach of

the excise law. They were both cases of debts due to the United

States, but the one was a civil debt, and the other a penalty for

breach of a revenue law ; and this slight difference in the nature

of the demand was considered to create a most momentous differ-

ence in its result upon the great question of jurisdiction. It was

the opinion of the court that Congress could not invest the state

courts with a jurisdiction which they did not enjoy concurrently

before the adoption of the Constitution ; and a pecuniary penalty

for a violation of an act of Congress was a punishment for an

offence created under the Constitution, and the state courts had

no jurisdiction of the criminal offences or penal laws of the

United States. The Judiciary Act of 1789 was the true exposi-

tion of the Constitution with respect to the concurrent jurisdic-

tion of the state courts, and the exclusive jurisdiction of those of

the United States ; and by that act the exclusive cognizance of

all crimes and offences cognizable under the authority of the

United States, and of all suits for penalties and forfeitures, was

given to the federal cotirts." The Judiciary Act in no instance

excluded the previously existing jurisdiction of the state courts,

except in a few specified cases of a national nature : but their

(rt) \\ Johns. Rep. 9.5. *

(ft) M Johm. Rep. 4.

"As to the exclusive jurisdiction of the federal courts nnder later acts,

see an/e, p. 296, n. 4.
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jurisdiction was excluded in all criminal cases, and with respect

to offences arising under the acts of Congress. In such cases, tho

federal jurisdiction was necessarily exclusive
; but it was not so

as to pre existing matters within the jurisdiction of the state

courts (a).'*

The doctrine seems to be admitted, that Congress cannot com-
pel a state court to entertain jurisdiction in any case.

[ *403] * It only permits state courts which are competent for

the purpose, and have an inherent jurisdiction adequate

to the case, to entertain suits in the given cases; and they do not

become inferior courts in the sense of the Constitution, because

they are not ordained by Congress. The state courts are left to

infer their own duty from their own state authority and organi-

zation; but if they do voluntarily entertain jurisdiction of causes

cognizable under the authority of the United States, they assume

it upon the condition that the appellate jurisdiction of the federal

courts shall apply. Their jurisdiction of federal causes is, how-

over, confined to civil actions, or to enforce penal statutes ; and

they cannot hold criminal jurisdiction over offences exclusively

existing as offences against the United States. Every criminal

prosecution must charge the offence to have been committed

against the sovereign whose courts sit in judgment upon the

offender, and whose executive may pardon him.

We find a similar doctrine in one of the courts in the state of

Ohio, in the case of The United States v. Campbell (b). That was

an information filed by the collector of the revenue, to recover a

penalty for breach of the excise law; and the court held it to be

a criminal prosecution, and that one sovereign state could not

make use of the municipal courts of another government to en-

force its penal laws; and it was not in the power of Congress to

vest such a jurisdiction in the state courts. Upon the same prin-

ciple, the Court of Errors in Virginia, in the case of The State v.

Fe.ely, decided, that it had no jurisdiction to punish by indict-

ment stealing packets from tho mail, as that was an ofi'ence

created by act of Congress (c). And in Jackson v. Row, the

General Court of Virginia made the same decision precisely as

that made in New York, in the case of Lathrop; and it held, Ibat

[a] Ely J). Peck, 7 Conn. Rep. 239. Davison r. Champlin, Ibid. 244. R. P.

(h) 6 i'MVh Law Journal, 113.

(c) SergcanVs Const. Law, p. 272. Virginia Cases, 321, S. C.
'* See ante, ]^. ."{OG, n. 57.
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the act of Congress, authorizing such suits for penal-

ties in *the state courts was not binding. It was de- [ * 404
]

cided, in another case in Virginia (a), that Congress

could not give jurisdiction to, or require services of, a state court,

or magistrate, as such, nor prosecute in the state courts for a

public offence. In Kentucky it was held, as late as 1833 (b),

that no state court could take cognizance of a penal case arising

under an act of Congress. Such a jurisdiction would require an

act of the state, and the consent of Congress.

After these decisions in Virginia, Ohio, Kentucky, and New
York, the act of Congress of 3d March, 1815, ch. 100, may be

considered as essentially nagatory. That act vested in the state

courts concurrently with the federal courts, cognizance of all

"copaplaints, suits, and prosecutions for taxes, duties, fines,

penalties, and forfeitures, arising and payable under any act of

Congress, passed, or to be passed, for the collection of any direct

tax or internal duties;" and it gave to the state courts and the

priesiding judge thereof, the same power as was vested in the dis-

trict judges, to mitigate or remit any fine, penalty, or forfei-

ture (c). And here the inquiry naturally suggests itself, can the

state courts, consistently with those decisions, sustain a criminal

prosecution for forging the paper of the Bank of the United

States, or for counterfeiting the coin of the United States ? These

are cases arising under acts of Congress declaring the offence.

The state courts have exercised criminal jurisdiction over these

oflfences, as offences against the state; but it is difficult to main-

tain the jurisdiction upon the doctrine of the Supreme Court of

New York, in the case of Lathrop; and if it be entertained, there

are difficulties remaining to be definitively cleared. These diffi-

culties relate to the effect of a prosecution in one jurisdiction

upon the jurisdiction of the concurrent court, and to the effect of

the executive power of pardon of the crime under one government,

upon the claim of concurrent jurisdiction (d).

fa) Ex parte Poole, SergeanCs Conxt. Laic, p. 272, 274.
(h) Haney r. Sharp. 1 Dana^s Kentucky Rep. 44-2.

(c) The act ot" Congress of February 2-<th. 1839, ch. 36, .sect. 3, notwith-
standing the state decisions, authorized all pecuniary penalties and forfeitures
under the laws of the United States, to be sued for before any court of com-
petent jurisdiction in the state or district where the cause of action arises (.r

the otfender may be found.

(rf) In the ca.se of The State r. Randall, 2 Aih^ns' Rep. 89, the supreme
oirart of Vermont decided, in 1827, that the state courts had concurrent
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criminal jurisdiction over the offences of counterfeiting and passing counter-
feit bills of the Bank of the United States. And in the case of the Slate v.

Wells, 2 Hill's S. C. Rep. 687, it was held, that the state courts had concur-
rent cognizance of the indictable offence of opening a letter contrar}' to the
act of Congress, and that Congress might constitutionally confer such a juris-

diction. On the other hand, it was decided in Missouri, in Matiison v. The
State, 3 3Iissouri Bep. 421, that their courts had no cognizance of the case of
counterfeiting the current coin, and that a statute of the state providing for

the cognizance and punishment of such crimes was void. The doctrine was
that the states had no concurrent legislation on the subject, and that the
power resided exclusively in Congress. Sp, the Constitution of the United
States (art. 4, sec. 2,) having declared, that persons held to service, or labour,

in one state, under the laws thereof, and escaping into another, should be
delivered up, on claim of the party to whom such service or labour might be
due; the laws of New York, in furtherance of this duty, have provided for

the arrest of such fugitives, on habeas corpus, founded on due proof, and for

a certificate in favour of the right of the claimant and delivery of the fugitive

to him to be removed. But the fugitive is entitled to his writ of homiiic re-

plegiando, notwithstanding the habeas coipiis and certificate. N. Y. Revised

Statutes, vol. ii. p. 560, sec. 6—20. See volume 2d, p, 32, on this point, and
.see in American Jurist, for April, 1837, p. 96—113, the substance of the re-

port of the committee on the judiciary in the legislature of Massachusetts,
respecting the validity of the act of Congress of February 18th, 171)3, pro-

viding for the seizure and surrender of fugitive slaves. It urges the right

and duty of providing by the writ of habeas corpus or of repldiin, for the trial

by jury of the question whether the person seized be a freeman or a slave.

The act of Congress authorizes the owner of the fugitive slave by himself or

his agent to seize at once the fugitive slave, and carry him before a judge ol

the United States, or any magistrate of the county, city, or town in the state

where the slave is seized, and upon satisfying the magistrate by proot that

the person seized is such fugitive slave, he is to give a certificate which
amounts to a warrant to remove the slave. This law is generally found to

be insufficient to give the claimant the requisite constitutional protection in

his property, or the fugitive due protection of his liberty, and its execution

meets with embarrassment in the northern states, and several of them have

endeavored by local statutes to supply the deficiency. The Constitution of

the United States, and the act of Congress evidently contemplated summary
ministerial proceedings, and not the ordinary course of judicial investigation.

Story's Comm. on the Constitution of U. S. vol. iii, 677. Wright v. Deacon, 5

S. & Rawl. 62. In the la.st case it was held that the writ of homine rcplegi-

ando did not lie to try the right of the fugitive to freedom, though on the

return of the fugitive to the state from which he fled, his right to freedom

might be tried. See further, infra, vol. ii. 32, notes c, d, I hid. 257, note 6.

It seems to be an unsettled question whether statute provisions relative to

the surrender of fugitives Irom labour in obedience to the Constitution of the

United States, be of exclusive or only of concurrent jurisdiction in the states.
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LECTURE XIX. [*407].

OF CONSTITUTIONAL RESTRICTIONS ON THE POWERS OF
THE SEVERAL STATES.

We proceed to consider the extent and effect of certain con-

stitutional restrictions on the authority of the separate states. As

the Constitution of the United States was ordained and estab

lished by the people of the United States for their own govern-

ment as a nation, and not for the government of the individual

states, the powers conferred, and the limitations on power con-

tained in that instrument, are applicable to the government of

the United States, and the limitations do not apply to the state

governments unless expressed in terms.' Thus, for instance, the

provision in the Constitution, that private property shall not be

taken for public use without just compensation, was intended

solely as a limitation on the exercise of power by the government

of the United States, and does not apply to the state govern-

ments (a). The people of the respective states are left to create

such restrictions on the exercise of the power of their particular

governments as they may think proper ; and restrictions by the

Constitution of the United States, on the exercise of power by the

individual states, in cases not repugnant to the grant of power

to the United States, are expressly enumerated.

"No state," says the Constitution (6), "shall enter into any

treaty, alliance, or confederation
;
grant letters of marque and

reprisal; coin money; emit bills of credit; make any thing but

gold and silver coin a tender in payment of debts; pass any bill

(n) Baron r. The Mayor and City Council of Baltimore, 7 Peters' U. S. Rep.
243. See also in the matter of Smith, 10 Wendett, 449.

(b) Art. 1, sec. 10.
' " That the first ten Articles of Amendment were not intended to limit

the powers of the state governments in respert to their own j^eople, but to

operate on the National government alone, was decided more than half a
century ago, and that decision has been steadily adnered to since." Spies
V. lUinois, 123 U. S. 131, 166 (1887).

28 VOL. I. KENT. 433
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of attainder, ex post facto law, or law impairing the obligation of

contracts; or grant any title of nobility. No state shall, without

the consent of Congress, lay any imposts or duties on imports or

exports, except what may be absolutely necessary for executing

its inspection laws, nor lay any duty on tonnage, keep troops or

ships of war in time of peace, enter into any agreement or com-

pact with another state, or with a foreign power, or engage in

war, ualess actually invaded, or in such imminent danger as will

not admit of delay."

Most of these prohibitions would seem to speak for themselves,

and not to stand in need of exposition. I shall confine myself to

those cases in which the interpretation and extent of some of

these restrictions have been made the subject of judicial investi-

gation.

Bills of Credit.— (1.) Bills of Credit.

Bills of Credit, within the purview of the Constitution of the

United States, prohibiting the emission of them, are

[ * 408 ] declared * to mean promissory notes, or bills issued

by a state government, exclusively on the credit of the

state, and intended to circulate through the community for its

ordinary purposes as money redeemable at a future day, and

for the payment of which the faith of the state is pledged (a).

The prohibition does not therefore apply to the notes of a

state bank, drawn on the credit of a particular fund set apart

for the purpose (6). Through all our colonial history, paper

{a) Craig v. The State of Missouri, 4 Peters^ U. S. Rep. 410. In the case of

Briscoe v. The Bank of Kentucky, 11 Peters, 257, the question what were

bills of credit of which the omission was prohibited to the states was extens-

ively discussed. They were defined to be paper issued hy the mithority of a

state on the faith of the state, and designed to circulate as money, and under thin

definition it was adjudged, that a bank of the state of Kentucky, establislied

in the name and on behalf of the state, under the direction of a president .uid

twelve directors chosen by the legislature, and the bank exclusively the

property of the state and with a capital of two millions, and with autliDiity

to issue notes payable to bearer on demand, and receive deposits and make
loans; and the notes by a subsequent act were to be received on executions

by plaintiff", and if refused, further proceedings to be delayed on the.jmliB:-

ment for two years, was not the issuing of bills of credit within the prohibition in

the Constitution of the United States. Mr. Justice Story dissented from this de-

cision, and said that the late Ch. J. Marshall was of opinion with him. wiien

the same case was before the court, and arguefl at a preceding tprtn. aiul he

iurther said, that he would not distinguish the case in principle from tliat

of Craig v. The State of Missouri. It ai)pears to me, with great sul)niissi()n to

the Supreme Court, that this decision not only overrules the case of Craig,

but greatly impairs the force and value of the constitutional prohibitioa.

(6) Billis ads. The State, 2 M' Cord's Rep. 12.
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money was much in use, and from the era of our independence

down to the date of the Constitution, bills of credit issued und^:

the authority of the confederation congress, or of the individual

states, and intended for circulation from hand to hand, were

universally denominated paper money; and it was to bar the goy-

ernmental issues of such a delusive and pernicious substitute for

cash, that the constitutional prohibition was introduced- The

issuing of such bills, by the state of Missouri, under the denomi-

nation of certificates, was adjudged to be unconstitutional, though

they were not made generally a legal tender, but they were, never-

theless, made receivable in payment of taxes, and by all civil and

military ofl&cers in discharge of salaries and fees of office. In-

struments, however, issued by or on behalf of a state, binding it

to pay money at a future day, for services actually received, or for

money borrowed for present use, were declared not to be bills of

credit, within the meaning of the (Constitution (a).

Ex post Facto Laws.—(2.) No state can pass any ex post

facto law.

In Calder v. Bull (6), the question on the meaning of an ex

[a) Craig v. The State of Missouri, ub. sup. Mr. Justice Storv. in his Com-
mentaries on the Constitution, vol. iii. p. 19, seems to be of opinion, that,

independent of long continued practice from the time of the adoption of the
Constitution, the states would not, upon a sound construction of the Consti-
tution, if the question was res integra, be authorized to incorporate banks,
with a power to circulate bank paper as currency, inasmuch as they are ex-
pressly prohibited from coining money. He cites the opinions of Mr. Webster,
oftheSenateofthe United States, and ofMr. Dexter, formerly Secretary at War,
on the same side. But the eqnal, if not the greater authority of Mr. Hamilton,
the earliest Secretary of the Treasury, may be cited in support of a diflerent
opinion, and the contemporary sense and uniform practice of the nation are
decisive on the question. Bank paper, like checks and negotiable notes, cir-

culates entirely upon private credit, and is not a coercive circulation. It is

at every person's option to receive or reject it. The Constitution e\idently
had in view bills of credit issued by law, in the name and on the credit of
the state, and intended for circulation from hand to hand as money, and of
which our history furnished so many pernicious examples. The w./rds of the
Constitution are, that no state shall emit bills of credit. The prohibition does
not extend to bills emitted by individuals singly, or collectively, whether
associated under a private agreement for banking purx)Oses, as was the case
with the Bank of Xew York prior to its earliest charter in the winter of 1791,
or acting under a charter of incorporation, so long as the state lends not its

credit, or obligation, or coercion, to sustain the circulation. In the case of
Briscoe v. The Bank of the Commonwealth of Kentucky, this question was pnt at
rest, by the opinion of the court that there was no limitation in the Consti-
tution on the power of the states to incorporate banks, and their notes were
not intended to be inhibited, nor were considered as bills ofcredit, 11 Felers,
257, 345, 349.

(6) 3 Dallas, 386.
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post facto law, within the prohibition of the Constitution, was
extensively discussed.

The legislature of Connecticut had, by a resolution or law, set

aside a decree of the court of probates rejecting a will, and di-

rected a new hearing before the court of probates, and the point

was, whether that resolution was an ex post facto law prohibited

by the Constitution of the United States.

It was held, that the words ex post facto laws were technical

expressions, and meant every law that made an act done before

the passing of the law, and which was innocent when

[*409] * done, criminal; or which aggravated a crime, and

made it greater than it was when committed; or which

changed the punishment, and inflicted a greater punishment than

the law annexed to the crime when committed; or which altered

the legal rules of evidence, and received less or different testi-

mony than the law required at the time of the commission of the

offence, in order to convict the offender.'^ The Supreme Court

concluded, that the law or resolution of Connecticut was not within

the letter or intention of the prohibition, and was, therefore law-

ful (a). Afterwards, in Fletcher v. Peck (6), it was observed,

that an ex post facto law was one which rendered an act punish-

able in a manner in which it was not punishable when it was com-

mitted. This definition is distinguished for its comprehensive

brevity and precision, and it extends to laws passed after the act,

and affecting a person by way of punishment of that act, either

in his person or estate. Ex post facto laws relate to penal and

criminal proceedings which impose punishments or forfeitures,

and not to civil proceedings, which affect private rights retrospec-

tively. Retrospective laws and state laws, divesting vested rights,

unless ex post facto, or impairing the obligation of contracts, do

not fall within the prohibition contained in the Constitution of

the United States, however repugnant they may be to the prin-

ciples of sound legislation (c)/

(a) Strong v. The State, 1 Blackford's Jnd. Stp. 193, S. P.

(b) 6 Cmnch, V.iS.

(c) Calder r. Bull, 3 Dallas. 38G. Satterlee r. Matthewson, 2 refers^ U. S.

Bep. 413. Watson v. Mercer, 8 Thid. 88.
* "The terms ex post facto apply only to criminal laws which make act.s, in-

nocent when (lone, criminal; or, if criminal when done, agpravate the crime,

or increase the puni.shment, or rednce the measure of proof."
' Retroactive legislation is such as. operating upon matters previously es-

tablished, changes their legal characteristics or effects. When regarded as
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State Courts no Control over the Federal Courts.

—

(S.) No
state can control the exercise of any authority under the federal

goxxmment.

The state legislatures cannot annul the judgments, nor deter-

mine the extent of the jurisdiction, of the courts of the Union.

This was attempted by the legislature of Pennsylvania, and de-

clared to be inoperative and void by the Supreme Court of the

United States, in the case of the United States v. Peters (a). Such

a power, as we have heretofore seen, necessarily resides

in the supreme judicial tribunal of *the nation. It has [ * 410 ]

also been adjudged, that no state court has authority or

jurisdiction to enjoin a judgment of the circuit court of the

United States, or to stay proceedings under it This was at-

tempted by a state court in Kentucky, and declared to be of no

validity by the Supreme Court of the United States, in APKim
V. Voorhies (b). No state tribunal can interfere with seizures

of property made by revenue officers, under the laws of the

United States; or interrupt by process of replevin, injunction, or

otherwise, the exercise of the authority of the federal officers;

and any intervention of state authority for that purpose is un-

lawful. This was so declared by the Supreme Court in Sloctim

V. Mayberry (c). Nor can a state court issue a mandamus to an

officer of the United States. This decision was made in the case

(a) 5 Craneh, 115.

(6) 7 Craneh, 279.

(c) 2 WTieafon, 1.

contemplating such' consequence, it may properly be called retrospective.

Within it. as within a very general class, are included ex post faeto laws,
laws impairing theobligation of contracts, and some others.

The phrase, ex post facto, in its literal meaning, by an after act, would apply
to all retroactive laws; but, as explained in the text, its application has
been, by technical use, restricted to retroactive laws of a penal or criminal
character. Kring r. Missouri, 107 U. S. 221. 227 (1882). In its restricted

sense it is obnoxious to constitutional prohibition.

Laws impairing the obligation of contracts are described, and their un-
constitutionality is shown, post, pp. 413—423.
The other laws mentioned above as retroactive tend to neither the jeo-

pardizing of oflfenders nor the impairment of contracts. On the whole, they
present less odious features. Some are eminently just: as, for instance, acta

to effectuate the real intention of parties to conveyances, by curing and
confirming defective execution, acknowledgement, and registration. On the
other hand, some of them, such as acts divesting vested estates and other
rights, are unjust in the extreme degree. The two aspects in which they
are thus capable of presenting themselves probably account for the circum-
stance, that while the federal Constitution places no restriction upon them,
they are prohibited by the constitutions of certain of the states. As to this

description of retroactive laws, see tarther, post, pp. 455, 456.
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of M'Cluny v. Silliman (a), and it arose in consequence of the

Supreme Court in Ohio sustaining a jurisdiction over the register

of the land office of the United States, in respect to his minis-

terial acts as register, and claiming a right to award a mandamus

to that officer, to compel him to issue a final certificate of pur-

chase. The principle declared by the Supreme Court was, that

the official conduct of an officer of the government of the United

States can only be controlled by the power that created him.

If the officer of the United States who seizes, or the court which

awards the process to seize, has jurisdiction of the subject-matter,

then the inquiry into the validity of the seizure belongs exclu-

sively to the federal courts. But if there be no jurisdiction in

the instance in which it is asserted, as if a marshal of the United

States, under an execution in favour of the United States against

A., should seize the person or property of B. (&), then the state

courts have jurisdiction to protect the person and the property so

illegally invaded; and it is to be observed, that the jurisdiction

of the state courts in Rhode Inland was admitted by-

[ *411 ] * the Supreme Court of the United States, in SlocuntY.

Maybei^ry, upon that very ground

In the case of The United States v. Bai'ney (c), the district

judge ot Maryland carried to a great extent the exemption from

state control of officers or persons in the service of the United

States, and employed in the transportation of the mail. He held,

that an innkeeper had no lien on the horses which he had fed,

and which were employed in the transportation of the mail. The

act of Congress of March, 1790, prohibited all wilful obstruction

of the passage of the mail; and a claim for debt would not justify

the stopping of the mail, or the means necessary to transport it,

either upon principles of common law, or upon the statute. The

judge stated, in this case, that even a stolen horse found in the

mail stage could rtot be seized; nor could the driver, being in debt,

or having committed an offence, be arrested, in such a way as to

obstruct the passage of the mail. But, in a subsequent case in

the Circuit Court of Pennsylvania (d), it was held, that the act

of Congress was not to be so construed as to endanger the public

{ft) G IVheaton, 598.

(6) Bruen v. Ogden, 6 Hoisted, 370. Dunn r. Vail, 7 Martin's Loui. Rep.

416.

(c) 3 Hairs Law Jotirnal, 128.

(d) United States v. Hart, 1 Peters' Cir. Rep. 390.
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peace and safety. The carrier of the mail, driving through a

populous city with dangerous rapidity, and contrary to a munici-

pal ordinance, may be stopped, and the mail temporarily detained

by an officer of the city. So, if the officer had a warrant against

a felon in the stage, or if the driver should commit murder in the

street, and then place himself on the mail stage box, he would

not be protected from arrest, though a temporary stoppage of the

mail might be the consequence. The public safety in the one

x;ase, is of more moment than the public inconvenience which it

might produce in the other.

But while all interference on the part of the state anthorities

with the exercise of the lawful powers of the national govern-

ment, has been, in most cases, denied, there is one case

in which any control by the federal over the state * courts, [
* 412 ]

other than by means of the established appellate juris-

diction, has equally been prevented. In D-iggs and Keith v. TToZ-

cott (a), it was decided generally, that a court of the United

States could not enjoin proceedings in a state court; and a decree

of the Circuit Court of the United States for the district of Con-

necticut was reversed, because it had enjoined the parties from

proceeding at law in a state court. So, in Ex parte Cabrera (6),

it was declared, that the circuit courts of the United States could

not interfere with the jurisdiction of the courts of a state.* These

decisions are not to be contested; and yet the district judge of the

northern district of New York, in the spring of 1823, in the case

of Lansing and Thayer v. The North River Steam Boat Company,

enjoined the defendants from seeking in ttie state courts, under

the acts of the state legislature, the remedies which those acts

gave them. This would appear to have been an assumption of

the power of control over the jurisdiction of the state courts, in

hostility to the doctrine of the Supreme Court of the United

States. In the case of Kennedy v. Earl of Cassillis (c), an in-

la) 4 Cranch, 179.

(6) 1 Wash. dr. Rep. 232.

(c) 2 Sicanst. Rep. ^0. But in the subsequent case of Bushby v. Monday,
5 3Iadd. Ch. Rep. 297, the vice-chancellor granted an injunction, under special

circumstances, to restrain proceedings in the court of sessions in Scotland.
* It is no interference with the jurisdiction of a State Court for a federal

court to enjoin the assertion of a title fraudulently obtained by proceedings
in such State Court. Robb v. Vos, 36 Fed. Rep, 132, 133 (1888*). When the
jurisdiction of a federal court has attached, such court may enjoin proceed-
ings in the same matter subsequently begun in a state court. Sharon r.

Terry, id. 337, 354—3J2 {\mi).

439



* 418 JURISPRUDENCE OF [Part 11.

juaction had been unwarily granted in the English Court of

Chancery, to restrain a party from proceeding in a suit in the

dourt of Sessions in Scotland, where the parties were domiciled.

It was admitted, that the Court of Sessions was a court of com-

petent jurisdiction, and an independent foreign tribunal, though

subject to an appeal, like the Court of Chancery, to the House of

Lords. If the Court of Chancery could in that way restrain pro-

ceedings in the Court of Sessions, the Sessions might equally en-

join proceedings in chancery, and thus stop all proceedings in

either court. Lord Eldon said, he never meant to go further with

the injunction, than the property in England; and he, on motion,

dissolved it in toto.

[ *413 ] * No State can Impair the Obligation of Con-

tracts.—(4) No state can pass any law impairing

the obligation of contracts.

We come next to a prohibition of great moment, and affecting ex-

tensively and deeply the legislative authority of the states. There

is no prohibitory clause in the Constitution, which has given rise

to more various and able discussion, or more protracted litigation,

than that which denies to any state the right to pass any law im-

pairing the obligation of contracts. I shall endeavour to give a

full and accurate view of the judicial decisions defining and en-

forcing this prohibition.

The case of Fletcher v. Peck (a), first brought this prohibitory

clause into direct discussion. The legislature of Georgia, by an

act of 7th of January, 1795, authorized the sale of a large tract

of wild land, and a grant was made by letters patent* in pursu-

ance of the act, to a number of individuals, under the name of

the Georgia Company. Fletcher held a deed from Peck for a

part of this land, under a title derived from the patent; and in

the deed Peck had covenanted, that the state of Georgia was

lawfully seized when the act was passed, and had good right to

sell, and that the letters patent were lawfully issued, and the

title has not since been legally impaired. The action was for

breach of covenant; and the breach assigned was, that the letters

patent were void, for, that the legislature of Georgia, by act of

13th February, 1790, declared the preceding act to be null and

The New York court of chancery' has disclaimed any such jurisdiction, in re-

spect to a foreign suit previously commenced, though it was in ]M)ssession of

jurisdiction over the person of the party. Mead v. Merritt, 2 Paiffc, 402.

(.a) 6 Crunch, 87.
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void, as being founded in fraud and corruption. One of the

questions presented to the Supreme Court upon the case was,

whether the legislature of Georgia could constitutionally repeal

the act of 1795, and rescind the sale made under it

* The court declared, that when a law was in its [ * 414 ]

nature a contract, and absolute rights have vested under

that contract, a repeal of the law could not divest those rights,

nor annihilate or impair the title so acquired. A grant was a

contract within the meaning of the Constitution. The words of

the Constitution were construed to comprehend equally executory

and executed contracts, for each of them contains obligations

binding on the parties. A grant is a contract executed, and a party

is always estopped by his own grant. A party cannot pronounce his

own deed invalid, whatever cause may be assigned for its inval-

idity, and though that party be the legislature of a state. A
grant amounts to an extinguishment of the right of the grantor,

and implies a contract not to reassert that right. A grant from

a state is as much protected by the operation of the provision of

the Constitution, as a grant from one individual to another, and

the state is as much inhibited from impairing its own contracts,

or a contract to which it is a party, as it is from impairing the

obligation of contracts between two individuals. It was, accord-

ingly, declared, that the estate held under the act of 1795, hav-

ing passed into the hands of a bona fide purchaser for a valuable

consideration, the state of Georgia was constitutionally disabled

from passing any law whereby the estate of the plaintiff could be

legally impaired and rendered void.

The next case that brought this provision in review before the

Supreme Court, was that of The State of Neta Jersey v. Wilson (a).

It was there held, that if the legislature should declare by law,

that certain lands to be thereafter purchased for the use of the

Indians, should not be subject to any tax, such a legislative act

amounted to a contract, which could not be rescinded by a sub-

sequent legislature. In that case, the colonial legislature of New
Jersey, in 1758, authorized the purchase of lands for

the Delaware * Indians, and made that stipulation. [ * 415 ]

Lands were accordingly purchased, and conveyed to

trustees for the use of the Indians, and the Indians released their

claim to other lands, as a consideration for this purchase. The

(a) 7 CYanch, 164,
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Indians occupied these lands until 1803, when they were sold to

individuals under the authority of an act of the legislature, and,

in 1804, the legislature repealed the act of 1758, exempting

those lands from taxation. The act of 1758 was held to be a

contract, and the act of 1804 was held to be a breach of that con-

tract, and void under the Constitution of the United States.

The Supreme Court went again, and more largely, into the con-

sideration of this delicate and interesting constitutional doctrine,

in the case of Terrett v. Taylor (a). It was there held, that a legis-

lative grant, competently made, vested an indefeasible and irrevo-

cable title. There is no authority or principle which could support

the doctrine,that a legislative grant was revocable in its own nature,

and held only durante bene placito. Nor can the legislature re-

peal statutes creating private corporations, or confirming to them

property already acquired, under the faith of previous laws, and

by such repeal vest the property in others, without the consent

or default of the corporators. Such a proceeding would be re-

pugnant to the letter and spirit of the Constitution, and to the

principles of natural justice.

But it was in the great case of Dartmouth College v. Wood-

ivard (b), that the inhibition upon the states to impair by law

the obligation of contracts, received the most elaborate discus-

sion, and the most efficient and instructive application. It was

there held, that the charter granted by the British crown to the

trustees of Dartmouth college in 1769, was a contract within the

meaning of the Constitution, and protected by it; and that the

college was a private charitable institution, not liable to

[ *416 ] the control of the legislature; * and that the act of the

legislature of New Hampshire, altering the charter in

a material respect, without the consent of the corporation, was an

act impairing the obligation of the charter, and consequently

unconstitutional and void.

The chief justice, in delivering the opinion of the court, ob-

served, that the provision in the Constitution never had been un-

derstood to embrace other contracts than those which respect

property, or some object of value, and confer rights which may

be asserted in a court of justi3e. Dartmouth college was a pri-

vate eleemosynary institution, endowed with a capacity to take

(a) 9 Crnnch, 43.

lb) 4 Ulteaton, 518.
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property for objects unconnected with government, and its funds

were bestowed by individuals on the faith of the charter, and

those funds consisted entirely of privale donations. The corpor-

ation was not invested with any portion of political power, nor

did it partake, in any degree, in the administration of civil gov-

ernment. It was the institution of a private corporation for gen-

eral charity. The charter was a contract to which the donors,

the trustees of the corporation, and the crown, were the original

parties, and it was made on a valuable consideration, for the

security and disposition of property. The legal interest in every

literary and charitable institution is in trustees, and to be asserted

by them, and they claim or defend in behalf of the religion,

charity, and education, for which the corporation was created,

and the private donations made. Contracts of this kind, creating

these charitable institutions, are most reasonably within the pur-

view and protection of the Constitution. This contract remained

unchanged by the revolution ; and the duties, as well as the

powers of the government, devolved on the people of New Hamp-

shire ; but the act of that state which was complained of, trans-

ferred the whole power of governing the college, from trustees

appointed, according to the will of the founder, expressed in the

charter, to the executive of New Hampshire. The will of the

state was substituted for the will of the donors, in every essential

operation of the college. The charter was reorganized

in such a manner as * to convert a literary institution, [ *417 ]

moulded according to the will of its founders, and

placed under the control of private literary men, into a machine

entirely subservient to the will of government. This was, conse-

quently, subversive of that contract, on the faith of which the

donors invested their property ; and the act of the legislature of

New Hampshire was therefore held to be repugnant to the Con-

stitution of the United States.

The same course of reasoning, and leading to the same con-

clusion, was adopted and expressed by some of the other judges.

In the opinion given by Judge Story, he added some new and

interesting views of the nature of the contracts which the Con-

stitution intended to protect. He denied the power of the legis-

lature to dissolve even the contract of marriage, without a breach

on either side, and against the wishes of the parties. A dissolu-

tion of the marriage obligation, without any default or assent of

443



* 418 JURISPRUDENCE OF [Part II.

the parties, may as well fall within the prohibition of the Consti-

tution, as any other contract for a valuable consideration. A
man has as good a right to his wife, as to the property acquired

under a marriage contract ; and to divest him of that right with-

out his default, and against his will, would be as flagrant a vio-

lation of the principles of justice, as the confiscation of his es-

tate (a). The prohibitory clause he also considered to extend to

other contracts besides those where the parties took for their own
private benefit. A grant to a private trustee, for the benefit of a

particular cestui que trust, or for any special private or public

charity, cannot be the less a contract, because the trustee takes

nothing for his own benefit. Nor does a private donation, vested

in a trustee for objects of a general nature, thereby become a

public trust, which the government may, at its pleasure, take from

the trustee. Government cannot revoke a grant even of its own
funds, when given to a private person, or to a corporation, for

special uses. It has no other remaining authority but what is

judicial to enforce the proper administration of the

[ * 418 ] trust. Nor * is a grant less a contract, though no ben-

eficial interest accrues to the possessor. Many a fran-

chise, whether corporate or not, may, in point of fact, be of no

exchangeable value to the owners, and yet they are grants within

the meaning and protection of the Constitution. All incorporeal

hereditaments, as immunities, dignities, offices, and franchises,

are rights deemed valuable in law, and whenever they are the

subject of a contract or grant, they are just as much within the

reach of the Constitution as any other grant. All corporate fran-

chises are legal estates. They are powers coupled with an in-

terest, and corporators have vested rights in their character as

corporators. Upon this doctrine it was insisted, that the trustees

of Dartmouth college had rights and privileges under the char-

ter, of which they could not be divested by the legislature with-

out their consent. The act of the legislature did impair their

(a) In Maguire v. Magnire, 7 Dana's K. Rep. 184, Ch. J. RobcrtBon con-

sidered the contract of marriage to be .smi generis, and nnlike ordinary or

comrnercial contracts. It was puhlici juris, and created by the public law,

subject to the public will, and not to that of the parties who could not dis-

solve it by mutual consent. It was much more than a contract. It estab-

lished fundamental domestic relations, and he did not think it was em-

braced by the constitutional interdiction of legislative acts impairing theolv

ligation of contracts. This appears to be the soundest coust ruction of t lie

constitutional provision alluded to.
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rights, and vitally affect the interest of the college under the

charter. If a grant of franchise be made to A. in trust for a

special purpose, the grant cannot be revoked, and a new grant

made to A., B. and C, for the same purpose, without violating

the obligation of the first grant If property be vested by grant

in A. and B., for the use of a general charity, or private eleemosy-

nary foundation, the obligation of the grant is impaired, when

the estate is taken from their exclusive management, and vested

in them in common with ten other persons.

I have thus stated the substance of the argument of the Su-

preme Ck)art in this celebrated case, and it contains one of the

most full and elaborate expositions of the constitutional sanctity

of contracts to be met with in any of the reports. The decision

in that case did more than any other single act, proceeding from

the authority of the United States, to throw an impregnable bar-

rier aroand all rights and franchises derived from the grant of

government ; and to give solidity and inviolability to the liter-

ary, charitable, religious, and commercial institutions of our

country.

* The same prohibitory clause in the Constitution [
* 419 ]

came again under discussion in the case of Green v. Bid-

die (a). It was observed by the court, that the objection to a

Jaw, on the ground of its impairing the obligation of contracts,

could never depend upon the extent of the change which the law

effects in it. Any deviation from its terms, by postponing or ac-

celerating the period of performance which it prescribes, impos-

ing conditions not expressed in the contract, or dispensing with

the performance of those which are expressed, however minute

or apparently immaterial in their effect upon the contract, or upon
any part or parcel of it, impairs its obligation. Upon this prin-

ciple it is, that if a creditor agrees with his debtor, to postpone

the day of payment, or in any other way to change the terms of

the contract, without the consent of the surety, the latter is dis-

charged, although the change was for his advantage.

The material point decided in that case was, that a compact

between two states was a contract within the constitutional pro-

hibition. The terms contract and compact were synonymous,

and a contract is an agreement of two or more parties to do or not

to do certain acts. The court declared, that the doctrine had been

(a) 8 Wlteaion, 1. 4 MUler's Loiii. J^ep. 94, S. P.
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already announced and settled, that the Constitution embraced

all contracts executed and executory, and "whether between indi-

viduals, or between a state and individuals; and that a state had

no more power to impair an obligation into which she herself had

entered, than she had to impair the contracts of individuals.

Another case which led to a very extensive inquiry into the

operation and effect of the constitutional prohibition upon the

states not to pass laws, impairing the obligation of contracts, was

that of Sturges v. Croivninshield (a). The defendant was sued

in one of the federal courts upon two promissory notes, given in

March, 1811, and he pleaded his discharge under an in-

[ *420] solvent act of New York, passed in April, * 1811. This

insolvent act was retrospective, and discharged the

debtor upon his single petition, and upon his surrendering his

property in the manner therein prescribed, without the concur-

rence of any creditor, from all his pre-existing debts, and from

all liability and responsibility by reason thereof.

The chief justice, in the opinion which he delivered on behalf

of the court, admitted, that until Congress exercise the power to

pass uniform laws on the subject of bankruptcy, the individual

states may pass bankrupt laws, provided those laws contain no

provision violating the obligation of contracts.^ It was admitted,

that the states might by law discharge debtors from imprison-

ment, for imprisonment was no part of the contract but only a

means of coercion. It was also admitted, that they might pass

statutes of limitation, for such statutes relate to the remedy, and

not to the obligation of the contract (b). It was further stated by

the court, that the insolvent laws of far the greater number of the

states only discharged the person of the debtor, and left the ob-

ligation to pay in full force, and to this the Constitution was not

opposed. But a law which discharged the debtor from his con-

tract to pay a debt by a given time, without performance, and

released him, without payment, entirely from any future obliga-

tion to pay, impaired, because it entirely discharged, the obliga-

(a) 4 n^eaton, 122.

(ft) In the case of Bumgardner v. Circuit Court, 4 Mmnuri E. 50, it was

decided, that a statute directing a stay of execution on judgments was un-

constitutional, both as it regarded the constitution of Missouri and of the

United States.
* In this case a bankrupt law is defined as "a statute which, upon a sur-

render of the property of the bankrupt, discharges both his person and his

future acquired property from the payment ol his debts." p. 176.

446



Lee XIX.] THE UNITED STATES. * 421

tion of that contract, and, consequently, the discharge of the de-

fendant, under the act of 1811, was no bar to the suit.

The court held, that the obligation of a contract was not ful-

filled by a cessio boiwruvi, for the parties had not merely in view

the property in f)ossession when the contract was made, but its

obligation extended to future acquisitions; and to release them

from being liable, impaired the obligation of the contract. There

was a distinction, jn the nature of things, between the obligation

of a contract, and the remedy to enforce that obligation, and the

latter might be modified, as the wisdom of the legislature should

direct* But the Constitution intended to restore and

preserve public *confidence completely. It intended to [
* 121 ]

establish a great principle, that contracts should be in-

violable.

The case in which this decision was made, was one in which

the contract was existing when the law was passed; and the court

said that their opinion was confined to the case. A distinction

has been taken between the case of a contract made before, and

one made after, the passing of the act. It was taken by the

Supreme Court of New York, in Mather v. Bush (a), and by the

Chief Justice of Massachusetts, in Blanchard v. Russell (b), and

was relied on as a sound distinction by the Court of Chancery of

(a) 16 Johns. Rep. 233.

(6) 13 Mas.-<. Rep. 1.

' That a contract shall be binding is a part thereof. In contracting, the
parties assume the obligation which the law provides. They may or may
not have relerence to the particular means by which at the time this obliga-

tion is enforceable; but they always havcreference to the continued existence

of the obligation itself. When, therefore, by an act subsequently passed,

all means of enforcing the obligation is removed, or is so hampered by con-
ditions or restrictions as to be rendered practically unavailable, the obliga-

tion, by ceasing to obligate, loses its legal e.\istence, and the contract which
embodied it is in .so far impaired. But when an act altering, sulistituting,

or abolishing a pre-existing means ofenforcement, leaves to the parties some
such substantive and practically-available means, it leaves the obligation in

force, and the contract in that respect unimpaired. Hence is drawn the dis-

tinction, between laws that impair the obligation of contracts through de-

privation of the remedy, and laws that aflFect the remedy only. The former
are in violation ofthe Constitution, while the latter are not. Sturges r.Crowin-
shield, 4 Wheat. 1>2. 197 (1819^ Ogden v. Saunders, 12 id. 21.3. 234 (1*27);

Mason r. Haile. id. 370, 378 (1827); Beers f. Haughton. 9 Pit. 329, 359 (1835);
Bronson v. Kiuzie. 1 How. 311, 319 (1843); McCracken r. Havward. 2 id.

608, 612 (18441: Planters' Bank r. Sharp. 6 id. 301, 325 (1848); Von Hoffman
r. City of Quincv. 4 Wall. 535, 553 (1866); Gnnn r. Barry, 15 id. 610. 623
(1872); Walker r' Whitehead. 16 id. 314, 317 (1872); Tennessee v. Sneed. 96
U. S. 69. 73 (1877): Edwards r Kearzev, id. 595, 599 (1877); Louisiana r.

New Orleans, 102 /</. 203, 206 (18S0); Antoni c. Greenhow, 107 id. 769, 778
(1882); Seibert r. Lewis, 122 id. 284, 294 (1886).
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New York, in Ricks v. Hotchkiss ( a)/ The doctrine of these cases

is, that an insolvent act in force when the contract was made, did

not, in the sense of the Constitution, impair the obligation of that

contract, because parties to a contract have reference to the ex-

isting laws of the country where it is made, and are presumed to

contract in reference to those laws. It is an implied condition of

every contract, that the party shall be absolved from its perform-

ance if the event takes place which the existing law declares

shall dispense with the performance. The decision in Sturges v.

Croivninshield, is supposed to be consistent with that distinction,

when it establishes the principle, that an insolvent act discharg-

ing a debtor from his contract existing when the law passed, so

that his future acquisitions could not be touched, is unconstitu-

tional, and the discharge obtained under it void.

But the Supreme Court of the United States, in McMillan v.

HPNeill (6), went a step farther, and held, that a discharge under

a state insolvent law existing when the debt was contracted, was

equally a law impairing the obligation of contracts, and equally

within the principle declared in Stuvges v. Croivninshield. This

was a discharge under the insolvent law of a difFerent govern-

ment from that in which the contract was made. It remains yet

to be settled* whether it be lawful for a state to pass an

[]*422 ] insolvent law * which shall be efPectual to discharge the

debtor from a debt contracted after the passing of the

act, and contracted within the state making the law. The general

language of the court would seem to reach even this case; but the

facts in the cases decided do not cover this ground, and the cases

decided are not authority to that extent. It will be perceived,

that the power of the states, over this subject is, at all events, ex-

ceedingly narrowed and cut down; and as the decisions now stand,

the debt must have been contracted after the passing of the act.,

and the debt must have been contracted within the state, and be-

tween citizens of the state, or else a discharge will not extinguish

the remedy against the future property of the debtor (c).

(a) 7 Johns. Ch. Rep. 297.

(b) 4 Whenlnn, 209.

(c) In Smith v. Parsons, 1 Hammond''s Ohio Rep. 2.1(5, and in Hempstead r.

Read, 6 Conn. Rep. 480. the power of the states over contracts was undei-stood

and declared to be confined within the precise limits mentioned in the text.

See, also, vol. ii. p. :W2, 393. The result of the decisions, says .Indge Story,

(3 Com. Coniit U. S. 15, 256.) is, that state insolvent laws lawfully apply, (!•)

T Lehigh Water Co. v. Easton, 121 U. S. 388, 391 (1886).
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Cessio Bonorum.—And while on this point, it may not be

amiss to observe, that the cessio bonorum of the Boman law, in-

troduced by Julius Csesar, and which prevails at present in most

parts of the continent of Europe, only exempted the person of

the debtor from imprisonment. It did not release or discharge

the debt, or exempt the future acquisitions of the debtor from

execution for the debt (a). The English statute of 32 Geo. II.,

commonly called the Lords Act, and the more recent English

statutes of 33 Geo. III., 1 Geo. lY., 3 Geo. TV., and 5 Geo. IV.,

have gone no further than to discharge the debtor's per-

son ;
* and it may be laid down as the law of Germany, [

* 423 ]

France, Holland, Scotland, England, &c., that insolvent

laws are not more extensive in their operation than the cessio

bonorum cf the civil law (6). In many parts of Germany, as we

are informed by Huberus and Heineccius (c), a cessio bonorum,
' does not even work a discharge of the debtor's person, and much
less of his future property. The cession under the Boman law

did not extend to protect the debtor from personal responsibility,

for penalties accruing on the commission of crimes. Si in cere

non habeat, in pelle luit. But in Germany the cessio bonorum

has the severe operation of depriving the insolvent of his remedy

to all contracts made within the state between oitizen.s of the state; (2.) they
do not apply to contracts made within the .state between a citizen oi the state,

and a citizen of another state; (3.) nor to contracts not made within the .state;

and the contracts so protected, are equally so from prospective as well as re-

trospective legislation. But if a creditor out of the .state voluntarily makes
him«elf a party to the proceedings under the insolvent- law of a state, and
accepts a dividend, he is bound by his own act, and is deemed to have waived
his extra-territorial immunity. In Satterlee r. Mattliewson, 2 Pttern' U. S.

Hep. 380, the Supreme Court of the Unitetl States held, that no part of the
Constitution ot the United States applied to a slate law irhich divested rights

which tcere reMed by law in an indiridual. provided its effect be not to impair
the obligation of a contract. It was further held, that retro.'<pec1ive ?«ir.s were
not within the c;:nstitutional prohibition, provided they did not impair the
obligation of contract'^, or partake of the character of ex post facio laws. It

has also been decided that a state government may ta.x state banks, eo nomine,
at discretion, and that it would not be a violation of the contracts creating
the banks. Providence Bank r. Billings, 4 Peters' U. S. Rep. .t14.

[a) According to the Spanish law. (Pallidas, 1. .3, tit. 15, part 5.) the
•debtor's property acquired subsequently to the ces-^tio bonorum, was only liable

so far as it exceeded the amount necessary for his support. But the law of
Louisiana contains no such exception. 3 Maiiin^s Rep. 588. 4 Ibid. 292. 29;».

ib) Code, 7, 71, 1. Dig. 42, 3, 4, & 6. Voet ad Pand. 42. .3, 8. Heincccii
Opera, tome v. p. 620. tome vi. p. 384, 387. Code de Commerce, No. 568.
Repertoire Uniterttel et Raimtine de Juri.oprvdence, par Merlin, tit. Cession de
Bicns. Eitprit den Loix, tome i. 114. 2 BeWs Com. 580—597. lU Johnia. Rep.
244, note.

(c) Hub. Prselec. tome ii. 1454. Heinec. Elem. Jur. Civ. secnnde ord. Pand.
p. G, 1. 42, tit. 3. Etein. Jur. Ger. lib. 2, tit. 13, sec. 387.

29 VOL. I. KENT. 449
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for a personal trespass, committed prior to the cession, so far as

pecuniary compensation is in question (a).

No State can pass Naturalization Laws.— (5. ) No state

can pass naturalization laws.

By the Constitution of the United States, Congress have power

to establish a uniform rule of naturalization. It was held, in the

Circuit Court of the United States, at Philadelphia, in 1792, in

Collet V. Collet (b), that the state governments still enjoyed a

concurrent authority with the United States upon the subject of

naturalization, and that though they could not contravene the

rule established by Congress, or "exclude those citizens who had

been made such by that rule, yet that they might adopt citizens

upon easier terms than those which Congress may deem it expe-

dient to impose." But though this decision was made by two of

the judges of the Supreme Court, with the concurrence of the dis-

trict judge of Pennsylvania, it is obvious that this opinion

J
* 424 ] * was hastily and inconsiderately declared.* If the con-

struction given to the Constitution in this case was the

true one, the provision would be, in a great degree, useless, and

the policy of it defeated. The very purpose of the power was

exclusive. It was to deprive the states individually of the power

of naturalizing aliens according to their own will and pleasure,

and thereby giving them the rights and privileges of citizens in

every other state. If eafth state can naturalize upon one year's

residence, when the act of Congress requires five, of what use is

the act of Congress, and how does it become a uniform rule?

This decision of the circuit court may be considered, as in ef-

fect, overruled. In the same circuit court, in 1797, Judge Iredell

intimated, that if the question had not previously occurred, he

should be disposed to think, that the power of natural iz<ition

operated exclusively, as soon as it was exercised by Congress (c).

And in the Circuit Court of Pennsylvania, in 1814, it was the

opinion of Judge Washington, that the power to naturalize was

exclusively vested in Congress (d). Afterwards, in Chirac v.

Chirac (e), the Chief Justice of the United States observed, that

it certainly ought not to bo controverted, that the power of natu-

(rt) Voetnd Pand. Ai, 3, 10.

(/;) 2 Dallas, 294.

(c) United States v. Villato. 2 Dallas, 370.

\d) Golden v. Prince, 3 Wanh. dr. Bep. 313.

(e) 2 Whcaton, 269.
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ralization was vested exclusively in Congress. In Houst<rn v.

Moore (a), Jadge Story mentioned the power in Congress to

establish a uniform rule of naturalization, as one which was ex-

clusive, on the ground of -there being a direct repugnancy or in-

compatibility in the exercise of it by the states. The weight of

authority, as well as of reason, may, therefore, be considered as

clearly in favour of this latter construction.*

* No State can Tax a National Bank or Stock.— [ * 425 ]

(6.) The states cannot impose a tax on the national

bank, or its branches^ or on national stock.

The inability of the states to impede or control, by taxation

or otherwise, the lawful institutions and measures of the na-

tional government, was largely discussed, and strongly declared,

in the case of ATCulloch v. Tfie State of Maryland (b). In that

case, the state of Maryland had imposed a tax upon the Branch

Bank of the United States established in that state, and, assum-

ing the bank to be constitutionally created, and lawfully estab-

lished in that state, the question arose on the validity of the

state tax. It was adjudged that the state governments had no

right to tax any of the constitutional means employed by the

government of the Union to execute its constitutional powers,

nor to retard, impede, burden, or in any manner control the

operations of the constitutional laws enacted by Congress^to carry

into effect the powers vested in the national government.

To define and settle the bounds of the restriction of the power

of taxation in the states, and especially when that restriction

was deduced from the implied powers of the general government,

was a great and diflficult undertaking; but it appears to have

been, in this instance, most wisely and most successfully per-

formed. It was declared by the court, that it was not to be de-

nied, that the power of taxation was to be concurrently exercised

by the two governments; but such was the paramount character of

the Constitution of the United States, that it had a capacity to

withdraw any subject from the action even of this power, ami it

might restrain a state from any exercise of it which may be in-

(a) .5 WJieaton, 4f).

(6) 4 Wheafon, 316.
* A distinction is to be noted between rights of state citizenship, and rights

of citizenship of the Unite<l States: the former may be conferred by a state
acting for itself; the latter are within the sole disposition of the United
SUtes.
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compatible with, and repugnant to, the constitutional laws of

the Union. The great principle that governed the case was, that

the Constitution, and the laws made in pursuance thereof, were

supreme, and that they controlled the Constitution and laws of

the respective states, and could not be controlled

[ * 426 ] * by them. It was of the very essence of supremacy,

to remove all obstacles to its action within its own

sphere, and so to modify every power vested in subordinate

governments as to exempt its own operations from their influence.

A supreme power must control every other power which is repug-

nant to it. The right of taxation in the states extends to all subjects

over which its sovereign power extends, and no further. The

sovereignty of a state extends to every thing which exists by its

own authority, or is introduced by its permission; but it does

not extend to those means which are employed by Congress to

carry into execution their constitutional powers. The power of

state taxation is to be measured by the extent of state sover-

eignty, and this leaves to a state the command of all its resources,

and the unimpaired power of taxing the people and property of

the state. But it places beyond the reach of state power all

those powers conferred on the government of the Union, and all

those means which are given for the purpose of carrying those

powers into execution. This principle relieves from clashing

sovereignty; from interfering powers; from a repugnancy be-

tween a right in one government to pull down what there is an

acknowledged right in another to build up; from the incompati-

bility of a right in one government to destroy what there is a

right in another to preserve. The power to tax would involve

the power to destroy, and the power to destroy might defeat and

render useless the power to create. There would be a plain re-

pugnance in conferring on one government the power to control

the constitutional measures of another, which other, with respect

to those very measures, was declared to be supreme over that

which exerts the control. If the right of the states to tax the

means employed by the general government did really exist, then

the declaration that the Constitution and the laws made in pur-

suance thereof should be the supreme law of the land, would be

empty and unmeaning declamation. If the states might tax one

instrument employed by the government in the execii-

[ * 427 ] tion of its powers, they might tax * every other instru-
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ment They might tax the mail; they might tax the mint; they

might tax the papers of the custom-house; they might tax judicial

process; they might tax all the means employed by the govern-

ment, to an excess which would defeat all the ends of government

The claim of the states to tax the Bank of the United States

was thus denied, and shown to be fallacious; and that there was

a manifest repugnancy between the power of Maryland to tax,

and the power of Congress to preserve the institution of the

Branch Bank. A tax on the operations of the bank, was a tax

on the operations of an instrument employed by the government

of the Union to carry its powers into execution, and was conse-

quently unconstitutional. A case could not be selected from the

decisions of the Supreme Court of the United States, superior to

this one of M'CuUoch and the State of Maryland, for the clear

and satisfactory manner in which the supremacy of the laws of

the Union have been maintained by the court, and an undue as-

sertion of state power overruled and defeated.

But the court were careful to declare that their decision was to

be received with this qualification; that the states were not de-

prived of any resources of taxation which they originally pos-

sessed: and that the restriction did not extend to a tax paid by

the real property of the bank, in common with the real property

within the state; nor to a tax imposed upon the interest which

the citizens of Maryland might hold in that institution, in com-

mon with other property of the same description throughout the

state (a).'

The decision pronounced in this case against the validity of

the Maryland tax, was made on the 7th of March. 1819, and it

was on the 7th of February preceding, that the legislature )f

the state of Ohio imposed a similar tax, to the amount of 50,000

dollars annually, on the Branch Bank of the United States es-

{a) In Berney v. Tax Collector. 2 Bniley's S. C. Rep. 6.54, a state tax on
di%nclends arising from stock in the Bank of the United States, owned by a
citizen of the state, was adjudged to be constitutional. And in the case of
the Union Bank r. The State. 9 Verger, 490. it was held, that state bank
.stock, as individual property, might be taxed, when owned by residents of
the state, but that the stock held by non-re-sident stockholders was not sub-
ject to the taxing power of the state, for it must be a tax in personam, and
stock is a chose in action, and has no locality, and follows the person of the
owner.

» In Home Ins. Co. r. New York, 119 U. S. 129, 148 (1886). it was decided
that a state may tax capital invested by a corjjoration of that state in United
States bonds which are declared by Congress to be exempt from taxation.
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tablished in that state. Notwithstanding this decision, the officers

of the state of Ohio proceeded to levy the tax, and that act brought

up before the Supreme Court a renewed discussion and

[ *428 ] consideration of the legality *of such a tax (a). It was

attempted to withdraw this case from the influence and

authority of the former decision, by the suggestion that the Bank

of the United States was a mere private corporation, engaged in

its own business, with its own views, and that its great end and

principal object were private trade and private profit. It was

admitted, that if that were the case, the bank would be subject to

the taxing power of the state, as any individual would be. But

it was not the case. The bank was not created for its own sake,

or for private purposes. It has never been supposed that Con-

gress could create such a corporation. It was not a private, but

a public corporation, created for publi'j and national purposes,

and as an instrument necessary and proper for carrying into ef-

fect the powers vested in the government of the United States.

The business of lending and dealing in money for private pur-

poses, was an incidental circumstance, and not the primary ob-

ject ; and the bank was endowed with this faculty, in order to

enable it to effect the great public ends of the institution, and

without such faculty and business the bank would want a capacity

to perform its public functions. And if the trade of the bank was

essential to its character as a machine for the fiscal operations of

the government, that trade must be exempt from state control, and

a tax upon that trade bears upon the whole machine, and was,

consequently, inadmissible, and repugnant to the Constitution.

In Weston v. The City Council of Charleston (b), it was decided,

that a state tax on stock issued for loans made to the United

States, was unconstitutional. The court considered it to be a tax

on the power given to Congress to borrow money on the credit

of the United States, and thereby to diminish the means of the

United States, used in the exercise of its powers, and that it was,

consequently, repugnant to the Constitution. By declaring the

powers of the general government supreme, the Consti-

[*429] tution has shielded its action in the * exercise of its

powers, from any restraining or controlling action of

the local governments.

(a) Osborn r. Bank of the United States, 9 ^Vheaton, 738.

(b) 2 Peters' U. 8. Rep. 449.
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Places Ceded to the United States.—(7.) The state govern-

ments have no jurisdiction in places ceded to the United States.

The state governments may likewise lose all jurisdiction over

places purchased by Congress, by the consent of the legislature

of the state, for the erection of forts, dock yards, light houses,

hospitals, military academies, and other needful buildings (a).

The question which has arisen on this subject, was as to the

effect of the proviso or reservation, usually annexed to the con-

sent of the state, that all civil and criminal process, issued under

the authority of the state, might be executed on the lands so

ceded, in like manner as if the cession had not been made. This

point was much discussed in the circuit court of the United

States in Rhode Island, in the case of The United States v. Cor-

nell (6). It was held, that a purchase of lands within the juris-

diction of a state, with the consent of the state, for the national

purposes contemplated by the Constitution, did, ipso facto, by

the very terms of the Constitution, fall within the exclusive leg-

islation of Congress, and that the state jurisdiction was com-

pletely ousted. AVhat, then, is the true intent and effect of the

saving clansQ annexed to the cessions? It does not imply the

reservation of any concurrent jurisdiction or legislation, or that

the state retained a right to punish for acts done within the ceded

lands. The whole apparent object of the proviso was to prevent

the ceded lands from becoming a sanctuary for fugitives from

justice, for acts done within the acknowledged jurisdiction of the

state ; and such permission to execute process is not incompatible

with exclusive sovereignty and jurisdiction. The acceptance of

a cession, with this reservation, amounts to an agreement of the

new sovereign, to permit the free exercise of such pro-

cess, *as being quoad hoc his own process. This con- [ *430 ]

struction has been frequently declared by the courts of

the United States, and it comports entirely with the intention of

the parties; and upon any other construction the cession would
be nugatory and void Judge Story doubted whether Congress

were even at liberty, by the terms of the Constitution, to purchase

lands with the consent of a state, under any qualification of that

consent, which would deprive them of exclusive legislation over

the place. The courts of the United States have sole and exclu-

(a) Covsi. art. 1, sec. 8.

(6) 2 Mason's Rep. G9. Uuitetl States r. Davis. 5 Ibid. 356, S. P.
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sive jurisdiction over an offence committed within a ceded place,

notwithstanding the ordinary reservation of the right to execute

«ivil and criminal process of the state. That was no reservation

of any sovereignty or jurisdi<?tion.

Congress, in exercising powers of exclusive legislation over a

ceded place or district, unite the powers of general, with those of

local legislation. The power of local legislation carries with it,

as an incident, the right to make that power effectual. Congress

exercises that particular local power, like all its other powers, in

its high character as the legislature of the Union, and its general

power may come in aid of these local powers. It is, therefore,

competent for Congress to try and punish an offender for an

offence committed within one of those local districts, in a place

not within such jurisdiction; or to provide for the pursuit and

arrest of a criminal escaping from one of those districts, after com-

mitting a felony there; or to punish a person for concealing, out

of the district, a felony committed within it. All these incidental

powers are necessary to the complete execution of the principal

pov/er, and the Supreme Court, in Cohens v. Virginia (a), held,

that they were vested in Congress.

It follows, as a consequence, from this doctrine of the federal

courts, that state courts cannot take cognizance of any

[*431 ] * offences committed within such ceded districts; and,

on the other hand, that the inhabitants of such places

cannot exercise any civil or political privileges under the laws of

the state, because the}* are not bound by those laws. This has

been so decided in the state courts (6). But if, in any case, the

United States have not actually purchased, and the state has not,

in point of fact, ceded the place or territory to the United States,

its jurisdiction remains, notwithstanding the place may have been

occupied, ever since its surrender by Great Britain, by the troops

of the United States, as a fort or garrison. The Supreme Court

of New York accordingly held, in the case of ?7te People v. God-

frey (c), that they had jurisdiction of a murder committed by one

soldier upon another within Niagara fort. Nor would the pur-

chase of the land by the United States be alone sufficient to vest

them with the jurisdiction, or to oust that of the state, without

{a) 6 Wheaion, 426—429.
\h) Coramonvvealth v. Clary, 8 Mam. Rep. 72. Same v. Young, 1 Ilall'i

Journal of Jurisprudence, 53.

(c) 17 Johns. Rep. 225.
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being accompanied or followed with the consent of the legislature

of the state. This was so decided in the case of The Common-

wealth of Pennsylcania v. Young (c).'*

Power to Regulate Commerce.— (8.) The construction of

the poicer of Congress to regulate commerce among the several

states.

I proceed next to examine the judicial decisions nnder the power

given to Congress to ''regulate commerce with foreign nations, and

among the several states;" and it will be perceived, that the

questions arising under this power have been of the utmost con-

sequence to the interests of the Union, and the residuary claims

and sovereignty of the states.

The first question that arose upon this part of the Constitution

was, respectingjihe power of Congress to interrupt or destroy the

commerce of the United States, by laying a general em-

bargo, without any limitation as to time. By the act *of [
* 432 ]

Congress of 22d December, 1807, an embargo was laid

on all ships and vessels in the ports and harbours of the United

States, and a prohibition of exportation from the United States,

(e^ 1 Hairs Journal of Juri.tprudenee, 47.
'** Several of the foregoing principle.s are very thoroughly discnssed by

Field. J., in the case of Fort Leavenworth R. Co. r. Lowe, 5 Snp. Ct. Rep.
995, 996 (188.5). The territory, jurisdiction over which was called in ques-
tion, is that embraced in the Fort Leavenworth Military Reservation. '"The
land constituting the reservation was part of the territory ac-quire<l in 1803
by cession from France, and. until the formation of the state of Kan.«as. and
her admission into the Union, the United States possessed the rights of a
proprietor, and had political dominion and sovereignty over it. For many
years before that admission it had been reserved from sale by the proper
authorities of the Unitetl States, for military purpo.ses. and occupied by them
as a military- post. The jurisdiction of the United States over it during this

time was necessarily paramount, hut in 1861 Kansas was admitted into the
Union upon an equal footing with the original states: that is, with the same
rights of political dominion and sovereignty, subject like them only to the
Constitution of the United States. Congress might undoubtedly, upon such
admission, have stipulated for retention of the political authority, dominion,
and legislative power of the United States over the reservation, so long as it

should be used for military purposes by the government; that is. it could
have excepted the place from the juristliction of Kansas, as one needed fur

the luses of the general government. But from some cause,—inadvertence
perhaps, or over-confidence that a recession of such jurisdiction could be ha<l

whenever desired,—no such stipulation or exception was made. The Unite<l
States therefore retjuned. after the admission of the state, only the rights
of an ordinary proprietor." In the wortls of a later decision, which involve*!
similai- facts, and affirmetl the same principles, it might have l>een added
that, "having so relinquished their sovereign rights, that (-ondition lemains
to this day. unless the state has in some way, either directly or by implica-
tion, recefled to the United States its sovereign jurisdiction." U. S. r. Bate-
man, 34 Fed. Rep. 86, 89 (1888).
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either by land or water, of any goods, wares, or merchandise, of

foreign or domestic growth or manufacture. There were several

supplementary acts auxiliary to this principal one, and intended

more effectually to enforce it, under certain specific exceptions.

In the case of The United States v. The Brigantine William, in

the District Court of Massachusetts, in September, 1808 (a), it

was objected, that the act was unconstitutional, for that Congress

had no right, under the power to regulate commerce, thus to an-

nihilate it, by interdicting it entirely with foreign nations^ But

the court decided, that the embargo act was within the constitu-

tional provision. The power of Congress was sovereign relative

to commercial intercourse, qualified by the limitations and re-

strictions expressed in the Constitution; and by the treaty-making

power of the President and Senate, Congress had a right to con-

trol or abridge commerce for the advancement of great national

purposes. Non-intercourse and embargo laws are within the

range of legislative discretion; and if Congress have the power,

for purposes of safety, or preparation, or counteraction, to sus-

pend commercial intercourse with foreign nations, they are not

limited as to the duration, more than as to the manner and ex-

tent of the measure (b).

A still graver question was presented for the consideration of

the federal judiciary, in the case of Gibbons \. Ogden (c), decided

by the Supreme Court of the United States in February term,

1824. That decision went to declare, that several acts of the

legislature of New York, granting to Livingston and Fulton the

exclusive navigation of the waters of the state in vessels propelled

by steam, were unconstitutional and void acts, and re-

[
* 433 ]

pugnant to the power given to *Congress to regulate

commerce, so far as those acts went to prohibit vessels

licensed under the laws of Congress for carrying on the coasting

trade, from navigating the waters of New York.

It had been decided in the Court of Errors of New York, in

1812 (d), that five several statutes of the state, passed between

the years 1798 and 1811, inclusive, and granting and securing to

(a) 2 HnlVa Law Journnl, 255.

(b) Mr. Justice Story says, that the measure of a peneral einbarjro, iiule-

finite a.s to time, as that laid in 1807, went 1o the utmost verge of implied

constitutional power. Commentaries, vol. iii. p. 163.

{c) 9 Wheaion, 1.

(d) Livingston v. Van Ingen, 9 Johns. Rep. 507.
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the claimants the sole and exclusive right of using and navigat-

ing boats by steam in the waters of the state, for a term of years,

were constitutional and valid acts. According to the doctrine of

the court in that case, the internal commerce of the state by land

and water remained entirely and exclusively within the scope of

its original sovereignty. It was considered to be very difficult

to draw an exact line between those regulations which relate to

external, and those which relate to irternal commerce, for every

regulation of the one will, directly or indirectly, affect the other.

But it was supposed that there could be no doubt that the acts of

the state which were then under consideration, were not within

any constitutional prohibition, for not one of the restrictions npon

state power, contained in the 9th and 10th sections of the 1st

article of the Constitution, appeared to apply to the case; nor was

there any existing regulation of Congress on the subject of com-

merce with foreign nations, and among the several states, which

was deemed to interfere with the grant It was declared to be a

very inadmissible proposition, that a state was divested of a ca-

pacity to grant an exclusive privilege of navigating a steamboat

within its own waters, merely because Congress, in the plenary

exercise of its pKJwer to regulate commerce, might make some

future regulation inconsistent with the exercise of that privilege.

The grant was taken, undoubtedly, subject to such future com-

mercial regulations as Congress might lawfully pre-

scribe; and to what extent they might lawfully *pre- [
* 43-4

]

scribe them, was admitted to be a question within the

ultimate cognizance of the Supreme Court of the United States.

The opinion of the court went no farther than to maintain, that

the grant to Livingston and Fulton was not within any constitu-

tional prohibition upon the states, nor was it repugnant or con-

tradictory to any existing act of Congress on the subject of com-

merce; and under those two restrictions, every state had a right

to make its own commercial regulations. It was generally de-

clared, that Congress had not, in the understanding of the court,

any direct jurisdiction over our interior commerce or -waters, and

that they had concurrent jurisdiction over our navigable waters,

only so far as might be incidental and requisite to the due regula-

tion of commerce between the states and with foreign nations.

In this ease, in 1812, the defendants, who objected to the

validity of the state grant, did not set up any patent right, or
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any other right under any particular act of Congress. They
rested entirely on the objection, that the statutes conferring the

exclusive privilege were absolutely unconstitutional and void.

But afterwards, in the case of Ogden v. Gibbons (a), the defend-

ant set up, by way of right and title to navigate a steamboat

upon the waters of New York, in opposition to the grant, that his

boats were duly enrolled and licensed under the laws of the

United States, at Perth Amboy, in the state of New Jersey, to be

employed in carrying on the coasting trade. The question iu

that case was, whether such a coasting license conferred any

power to interfere with the grant; and it was decided in the

Court of Chancery, and afterwards in the Court of Errors (6),

that the coasting license merely gave to the steamboat an

American character for the purpose of revenue, and that it was

not intended to decide a question of property, or to confer a

right of property, or a right of navigation or commerce.

[ * 435 ] * The act of Congress regulating the coasting trade was

never intended to assert any supremacy over state regu-

lations or claims, in respect to internal waters or commerce. It

was not considered by our courts as the exercise of the power of

Congress to regulate commerce among the states. The law con-

cerning the coasting trade was passed on the 18th of February,

1793, and it never occurred to any one, during the whole period

that the state laws were under consideration before the legisla-

ture, and in the council of revision, and in the courts of justice,

from 1798 down to and including the judicial investigations in

1812, that the coasting act of 1793 was a regulation of commerce

among the states, prohibitory of any such grant. Such latent

powers were never thought of, nor imputed to it. The great ob-

jects and policy of the coasting act were, to exclude foreign ves-

sels from commerce between the states, in order to cherish the

gi'owth of our own marine, and to provide that the coasting trade

should be conducted with security to the revenue. The register

and enrolment of the vessel were to ascertain the national char-

acter; and the license was only evidence that the vessel had com-

plied with the requisites of the law, and was qualified for the

coasting trade under American privileges. The license did not

define the coasting trade. Free trade between the states then

(a) 4 Johwi. Ch. Rep. 150.

(ft) 17 Johns. Rep. 488.
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existed, subject to local and municipal regulations. The requisi-

tions of the coasting act were restrictions upon the general free-

dom of that commerce, and not the grant of new rights. Steam

vessels were subject to those regulations equally with any other

vessels. If Congress had intended that a coasting license should

confer power and control, and a claim of sovereignty subversive

of local laws of the states within their own jurisdictions, it waa

supposed they would have said so in plain and intelligible lan-

guage, and not have left their claim of supremacy to be hidden

from the observation and knowledge of the state governments, in

the unpretending and harmless shape of a coasting license, obvi-

ously intended for other purposes.

* It was therefore, ujKjn considerations like these, thai [* 480 ]

the courts of justice in New York did not consider the

grant to Livingston and jPaZiou as distui'bed by a coasting license

under the act of 1793. They did not, either in the case of Og-

den V. Gibbons, or in any of the cases which preceded it, deny to

Congress the power to regulate commerce among the states, by

express and direct provisions, so as to control and restrict the ex-

ercise of the state grant. They only insisted, that without some

such explicit provision, the state jurisdiction over the subject re-

mained in full force. This cause was afterwards carried up by ap-

peal to the Supreme Court of the United States, and the decree

reversed, on the ground, that the grant was repugnant to the

rights and privileges conferred upon a steamboat navigating

under a coasting license (a).

In the construction of the power to regulate commerce, the

court held that the term meant, not only traffic, but intercourse,

and that it included navigation, and the power to regulate com-

merce was a power to regulate navigation. Commerce among
the several states, meant commerce intermingled with the states,

and which might pass the external boundary line of each state,

and be introduced into the interior. It was admitted, that the

power did not extend to that commerce which was completely in-

ternal, and carried on between different ports of the same state,

and which did not extend to, or affect other states. The power

was restricted to that commerce which concerned more states

than one, and the completely internal commerce of a state was

reserved for the state itself. The power of Congress on thi:? sub-

(a) Gibbons r. Ogden, 9 Whealon, 1.
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ject comprehended navigation within the limits of every state;

and it might pass the jurisdictional line of a state, and be exer-

cised within its territory, so far as the navigation was connected

with foreign commerce, or with commerce among the sev-

[
* 437 ] eral states. This power, like all * the other powers of

Congress, was plenary and absolute within its acknowl-

edge limits. But, it was admitted, that inspection laws relative to

the quality of articles to be exported, and quarantine laws, and

health laws of every description,and laws for regiilating the internal

commerce of a state, and those with respect to turnpike roads, fer-

ries, &c., were component parts of an immense mass of legislation,

not surrendered to the general government. Though Congress may

license vessels to sail from one port to another, in the same state,

the act is supposed to be necessarily incidental to the power ex-

pressly granted to Congress, and it implies no claim of a direct

power to regulate the purely internal commerce of a state, or to

act directly on its system of police. The court construed the

word regulate to imply full power over the thing to be regulated,

and to exclude the action of all others, that would perform the

same operation on the same thing.

After laying down these general propositions, the court pro-

ceeded to observe, that the acts of New York, granting exclusive

privileges to certain steamboats, were in collision with the acts of

Congress regulating the coasting trade, and that the acti of the

state must, in that case, yield to the supreme or paramount law.

If the law of Congress was made in pursuance of the Constitu-

tion, the state laws must yield to the supremacy of it, even though

they were enacted in pursuance of powers acknowledged to, re-

main in the states. A license under the acts of Congress for re-

gulating the coasting trade, was an authority to carry on that

trade. The words of the act of Congress, directing the proper

officer to grant to a vessel qualified to receive it, "a license for

carrying on the coasting trade," was considered as conveying an

explicit authority for that purpose. It was the legislative grant

of a right, and it conferred all the right which Congress could

give in the case, and it was not intended to confer merely the

national character. It was further held, that the power to regu-

late commerce extended to navigation, carried on by

[ *438] vessels exclusively * employed in transporting passen-
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gers, and to vessels propelled by steam, as well as to vessels

navigated by other means.

This is the substance of the argument of the Supreme Court

of the United States in the steamboat case. The only great

point on which the Supreme Court of the United States and the

courts of New York have differed, is in the construction and ef-

fect given to a coasting license. They did not difler in aoy gen-

eral view of the powers of Congress; and the Supreme Court

expressly waived any inquiry or decision on the point, whether

the exercise of the power assumed by the steamboat laws, would

have been illegal, provided there was no existing regulation of

Congress that came in collision with them. The decision in

Livingston v. Van Ingen, rested upon the assumption that there

was no such regulation.

The Court of Errors of New York, since the case of Gibbons

V. Ogden, have given to it a very liberal extent, by the construc-

tion put upon a coasting trade. In that decision the power to

regulate commerce "among the several states," was supposed to

be "very properly restricted to that commerce which concerns

more states than one; and that it did not "comprehend that

commerce which was completely internal, which is carried on be-

tween man and man in a state, or between different parts of the

same state, and which does not extend to, or affect other states."

But in the case in New York alluded to (a), the Court of Errors

held, that the coasting trade meant, amongst other things, com-

mercial intercourse carried on between different districts in the

• same state, and between different places in the same district, on

the sea-coast, or on a navigable fiver; and that a voy-

age from New York to Albany, * was as much a coast- [
* 439 ]

ing voyage, as from Boston to New Bedford.

Under the power to regulate commerce, it has been further

decided (b), that a state law requiring every importer of goods,

by wholesale, bale, or package, to take out a license, and pay for

it, under certain penalties or forfeitures, for neglect or refusal,

was repugnant to the Constitution of the United States, and void;

inasmuch as it belonged to Congress to regulate foreign com-

(rt) Steamboat Company r. Livingston, 3 Qncen, 747. See, also, 1 Wendell,

560.

(b) Brown r. State of Maryland, 12 Wheaton, 419. Wynne r. Wright, 1

Der. d- Battle's X. C. Rep. 19, S. P.
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merce, and no state can lay a duty on imposts. But it was ad-

mitted in that case, that after the goods had become mixed with,

or incorporated into the general mass of the property of the

state, they were liable to state taxation (a). The restriction does

not apply to goods imported and in the hands of the retail

trader." In connection with this subject, it may be further ob-

served, that by the Constitution of the United States, "no state

shall, without the consent of Congress, lay any imposts, or duties

on imports or exports, except what may be absolutely necessary

for executing its inspection laws; and all such laws shall be sub-

ject to the revision and control of Congress" (6). Inspection

laws are not, strictly speaking, regulations of commerce. Their

object is to improve the quality of articles produced by the labour

of the country, and to fit them for exportation, or for domestic

use. These laws act upon the subject before it becomes an article

of commerce. Inspection laws, quarantine laws, and health

laws, as well as laws for regulating the internal commerce

of a state, are component parts of the immense mass of resi-

duary state legislation, and over which Congress have no direct

power, though it may be controlled when it directly interferes

with their acknowledged powers (c). It has been held (d),

{n) In Cumming ??. Corporation of Sovnanah, it was decided by one of tlie

superior courts of Georgia, in 1816, that the levy of a tax under a city or-

dinance, founded on a state law, on all goods, not the produce of the state

and sold on commission, was lawful, as not being a duty on imports. B. M.
Charlton's Hep. 26. It was further decided in Green v. The City of Savannah,
lb. 368, that the right to tax imports as well as exports, for the purpose of

executing inspection laws, resided in the states.

(ft) Constitution, art. 1, sec. 9.

(c) Marshall. Ch. J., in Gibbons v. Ogden, 9 Wheatnn, 203. In the case

of the city of New York v. Miln, 11 Pfto-s, 102, it was decided that a law of

New York requiring, under a penalty, the master of every vessel from any
port out of the state to report in writing within 24 hours after his arrival,

the names, ages and last legal settlement of the passengers, was not a regu-

lation of commerce, but of police, and was a constitutional and valid law.

The case received a very elaborate discussion, but it is ratlier difficult, as I

apprehend, to exempt the New York law from the character of a reguiation

of commerce, or to withdraw the case out of the reach of the former doct lines

of the court, that the power to regulate commerce with foreign nations' is,

and necessarily must be, exclusive in the government of the United States.

(d) Wilson v. The Black-Bird Creek Marsh Company, 2 Peters' U. S. Rep.

245. Thompson, J., 11 Peters, 149, 150, S. P.
" The negotiation in one state of the sale of goods which are to be intro-

duced from another state is interstate commerce, and to hamper such tnm.s-

actions by requiring a license to carry them on, is to burden commerce be-

tween the states — which no state has power to do. Kobbins r. Shelby

County, The Reporter, Vol. XXIII. 449 (1887); Corson v. Maryland, id.

455 (1887); ex parte Kosenblatt, id. XXIV. 570 (1887).
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that if Congress, in the execution of the power to regulate com

merce, should pass a statute controlling state legislation in erect-

ing dams over small navigable creeks where the tide ebbs and

flows, it would be valid and binding. But until Congress had

actually exercisetl their power over the subject, the state legisla-

tion in that case was not considered as repugnant to the power

in Congress in its dormant state to regulate commerce. It is ad-

mitted, however (a), that the grant to Congress to regulate com-

merce on the navigable waters of the several states, contains no

cession of territory, or of public or private property; and that

the states may by law regulate the use of fisheries and oyster-

beds within their territorial limits, though upon navigable

waters, provided the free use of the waters for purposes of

navigation and commercial intercourse be not interrapted.

Progress of the National Jurisprudence.—I have now fin-

ished the second general division of this course of lectures, re-

lating to the government and constitutional jurisprudence of the

United States. Though I have considered the subject in a spirit

of free and liberal inquiry, as the series of decisions in the federal

courts have been brought under examination, I have uniformly

felt, and it has been my invariable disposition to inculcate, a

strong sentiment of deference and respect for the judicial author-

ities of the Union. No p)oint or question of any moment touching

the construction of the powers of the government, and

which *bas received an authoritative determination, has [ *440 ]

been intentionally omitted. There are several important

constitutional questions which remain yet to be settled; but if we
recur back to the judicial annals of the United States since the

year 1800, we shall find that many of the most interesting dis-

cussions which had arisen, and which were of a nature to affect

deeply the tranquillity of the nation, have auspiciously terminated.

- The definition of direct taxes within the intendment of the Con-

stitution; the extent of the power of Congress to regulate com-

merce with foreign nations and among the several states; the

power to establish a uniform rule of naturalization, and uniforna

laws on the subject of bankruptcies; the power of Congress over

the militia of the states; their power of exclusive legislation over

districts and ceded places; the mass of implied powers incidental

to the express powers of Congress; such as the power to institute

(a) Corfield r. Coryell, 4 Wash. Cir. Rep. 371

.

30 VOL. I. KENT.
'
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and protect an incorporated bank, to lay a general and indefinite

embargo, and to give to the United States, as a creditor, priority

of payment, have all received elaborate discussion in the Supreme

Court, and they have, to a certain extent, been ascertained and

defined by judicial decisions. So, also, the extent of the consti-

tutional prohibitions upon the states not to pass ex post facto

laws; and not to pass laws impairing the obligation of contracts;

and not to impede or control by taxes, or grants, or any other ex-

ercise of power, the lawful authorities, or institutions, or rights

and privileges depending on the Constitution and laws of the

United States, has been explored, and declared by a series of de-

terminations, which have contributed, in an eminent degree, to

secure and consolidate the Union, and to elevate the dignity and

enlarge the influence of the national government.

The power of the President to remove all executive officers in

his sound discretion, has been settled, not indeed judicially, but

perhaps as efPectually by the declared sense of the legislature,

and the uniform acquiescence and practice of the gov-

[ * 441 ] ernment.'^ The absolute and uncontrollable * efficacy of

the treaty-making power, has also been definitively estab-

lished, after a struggle against it on the part of the House of

Representatives, which, at one time, threatened to disturb the

very foundations of the Constitution.''

The comprehensive claims of the judicial power, as being co-

extensive with all cases that can arise under the Constitution, and

laws, and treaties of the Union, have, in several instances, been

powerfully and successfully vindicated. The appellate jurisdic-

tion of the Supreme Court, over the judgments and decrees of the

state courts, under certain circumstances, was defined with great

accuracy and precision in the 25th section of the act of 1789,

establishing the judicial courts;'* and the free and independent

exercise of that jurisdiction, so essential to the maintenance of

the authority and efficiency of the government of the United

States, in criminal as well as in civil cases, has been hitherto

happily sustained. The means of enforcing obedience, when not

voluntarily rendered, to the decisions of this appellate jurisdiction,

have not been required to be practically applied; and therefore

'2 To the same effect, see ante, pp. 309—311, and n. 72.

'•' That the question here alluded to is still open lor discussion is shown

ante. p. 165, n. 5; pp. 286, 287, n. 8.

'* See g 709 of Kev. Stat, ante, p. 299, n. 15, vi., and n. 19.
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it is a question, which the court has not thought it incumbent on

them, as yet, to decide, whether the exercise of that jurisdiction

would permit compulsory process to the state courts, with the

ordinary methods of enforcing process. The act of Congress (a)

provided only that on app)eal from the judgment or decree of a

state court, the writ of error should have the same effect, as if the

judgment or decree had been rendered or passed in a circuit court,

and the proceeding upon a reversal should be the same, except

that the Supreme Court, instead of remanding the cause for a

final decree, may, at their discretion, if the cause shall have been

once remanded before, proceed to a final decision of the same, and

award execution. And, with respect to other branches

of the judicial power, it may * be generally observed, [ * 442 ]

that the extensive sway of admiralty and maritime juris-

diction; the character of the parties necessary to give cognizance

to the federal courts; the faith and credit which are to be given

in each state to the records and judical proceedings in ever}' other

state; the sovereignty of Congress over all its territories, without

the bounds of any particular state; and the entire and supreme

authority of all the constitutional powers of the nation, when
coming in collision with any of the residuary or asserted powers

of the states, have all been declared (as we have seen in the couirse

of Ihese lectures) by an authority which claims our respect and

obedience.

In the first ten or twelve years after the institution of the

national judiciary, or from 1790 to 1801, the scanty decisions of

the Supreme Court are almost all to be found in the third volume

of Dallas's Reports. The first great and grave question which

came before them, was that respecting the liability of a state to

be sued by a private creditor;'^ and it is a little remarkable, that

the court in one of its earliest decisions, should have assumed a

jurisdiction which the author of the Federalist had a few years

before declared to be without any colour of foundation. During

the period I have mentioned, the federal courts were chiefly oc-

cupied with questions concerning their admiralty jurisdiction, and

with political and national questions, growing out of the revolu-

tionary war, and the dangerous influence and action of the war of

the French revolution upon the neutrality and {)eace of our

(a) September •2Ath. 1789, sec. 25.
» See ante, pp. 296, 297.
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country. It was during this portion of our juridical history, that

the principles of the doctrines of expatriation, of ex post facto

laws, of constitutional taxes, and of the construction and obliga-

tion of the treaty of 1783 upon the rights of the British creditors,

were ably discussed and firmly declared.

The reports of Mr. Cranch commenced with the year 1801, and

the nine volumes of those reports cover the business

[ * 443 ] of a very active period, down to the year 1815. The * Su-

preme Court was occupied with many great and moment-

ous questions, and especially during that portion of the time in

which the United States had abandoned their neutral, amd as-

sumed a belligerent character. It is curious to observe in these

reports, the rapid cultivation and complete adoption of the law

and learning of the English admiralty and prize courts, notwith-

standing those courts had been the constant theme of complaint

and obloquy in our political discussions for the fifteen years pre-

ceding the war.'® In the last three volumes of Mr. Cranch, the

court was constantly dealing with great questions, embracing the

riorhts and the policy of nations ; and the prize and maritime

law, not of England only, but of all the commercial nations of

Europe, was siiddeniy introduced, and deeply and permanently

interwoven with the municipal law of the United States. "We

perceive, also, in these volumes, the constant growth and accu-

mulation of cases on commercial law generally, and relating to

policies of insurance, negotiable paper, mercantile partnerships,

and the various customs of the law merchant. The court was

likewise busy in discussing and settling important principles

growing out of the limited range of other matters of federal cog-

nizance, and relating to the law of evidence, to frauds, trusts, and

mortgages. They were engaged also with the doctrine of the

limitation of suits, the contract of sale, and with the more en-

larged subjects of domicil, of the lex loci, of neutrality, and of

the numerous points of international law.

By the time of the commencement of Mr. Wheaton's reports,

in 1816, the decisions of the Supreme Court had embraced so

many topics of public and municipal law, and those topics had

been illustrated by so much talent and learning, that, for the first

time in the history of this country, we were enabled to perceive

the broad foundations and rapid growth of a code of national

i« See ante, pp. 69—71.
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jurisprudence. That code has been growing and improving ever

since, and it has now become a solid and magnificent structure
;

and it seems destined, at no very distant period of time,

to cast a shade * over the less elevated, and perhaps we [ * 444 ]

must add, the less attractive and ambitious systems of

justice in the several states. The most interesting parts of Mr.

Wheaton's reports are those which contain the examination of

those great constitutional questions which we have been review-

ing ; and I cannot conceive of anything more grand and impos-

ing in the whole administration of human justice, than the spec-

tacle of the Supreme Court sitting in solemn judgment upon the

conflicting claims of the national and state sovereignties, and

tranquillizing all jealous and angry passions, and binding to-

gether this great confederacy of states in peace and harmony, by

the ability, the moderation, and the equity of its decisions.

There are several reasons why we may anticipate the still in-

creasing influence of the federal government, and the continual

enlargement of the national system of law in magnitude and

value. The judiciary of the United States has an advantage

over many of the state courts, in the tenure of the oflBce of the

judges, and the liberal and stable provision for their support. The
United States are, by these means, fairly entitled to command
better talents, and to look for more firmness of purpose, greater

independence of action, and brighter displays of learning. The
federal administration of justice has a manifest superiority over

that of the individual states, in consequence of the uniformity

of its decisions, and the universality of their application. Every

state court will naturally be disposed to borrow light and aid

from the national courts, rather than from the courts of other in-

dividual states, which will probably never be so generally re-

spected and understood. The states are multiplying so fast, and
"the reports of their judicial decisions are becoming so numerous,

that few lawyers will be able or willing to master all the intrica-

cies and anomalies of local law, existing beyond the boundaries

of their own state. Twenty-four independent state courts of

final jurisdiction over the same questions, arising upon

the same general *code of common and of equity law, [ *445 ]

must necessarily impair the symmetry of that code.

The danger to be apprehended is, that students will not have the

courage to enter the complicated labyrinth of so many systems,
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and that they will, of course, entirely neglect them, and be con-

tented with a knowledge of the law of their own state, and the

law of the United States, and then resort for further assistance

to the neverfailing fountains of European wisdom.

But though the national judiciary may be deemed pre-eminent

in the weight of its influence, the authority of its decisions and in

the attraction of their materials, there are abundant considera-

tions to cheer and animate us in the cultivation of our own local

law. The judicial power of the United States is necessarily

limited to national objects. The vast field of the law of prop-

erty, the very extensive head of equity jurisdiction, and the prin-

cipal rights and duties which flow from our civil and domestic

relations, fall within the control, and we might almost say, the

exclusive cognizance, of the state governments. We look essen-

tially to the state courts for protection to all these momentous
interests. They touch, in their operation, every cord of human
sympathy, and control our best destinies. It is their province to

reward, and to punish. Their blessings and their terrors will ac-

company us to the fireside, and be "in constant activity before

the public eye." The elementary principles of the common law

are the same in every state, and equally enlighten and invigorate

every part of our country. Our municipal codes can be made to

advance with equal steps with that of the nation, in discipline,

in wisdom, and in lustre, if the state governments (as they ought

in all honest policy) will only render equal patronage and security

to the administration of justice. The true interests and the per-

manent freedom of this country require, that the jurisprudence

of the individual states should be cultivated, cherished, and ex-

alted, and the dignity and reputation of the state

[*446 ] authorities sustained with becoming * pride. In their

subordinate relation to the United States, they should

endeavour to discharge the duty which they owe to the latter,

without forgetting the respect which they owe to themselves. In

the appropriate language of Sir William Blackstoue, and which

he applied to the people of his owq country, they should be

"loyal, yet free; obedient, and yet independent."
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OF THE VARIOUS SOURCES OP THE MUNICIPAL
LAW OF THE SEVERAL STATES.

LECTURE XX.

OF STATUTE LAW.

Municipal law is a rule of civil conduct, prescribed by the su-

preme power of the state.' It is composed of written and un-

written, or statute and common law. Statute law is the express

written will of the legislature, rendered authentic by certain pre-

scribed forms and solemnities.

It is a principle in the English law, that an act of Parliament,

delivered in clear and intelligible terms, cannot be questioned, or

its authority controlled in any court of justice. "It is," says Sir

"William Blackstone, " the exercise of the highest authority that

the kingdom acknowledges upon earth." "When it is said in the

books, that a statute contrary to natural equity and reason, or

repugnant, or impossible to be performed, is void, the cases are

understood to mean, that the courts are to give the statute a rea-

sonable construction. They will not readily presume, out of re-

spect and duty to the lawgiver, that any very unjust or absurd

consequence was within the contemplation of the law. Bat if it

should happen to be too palpable in its direction to admit of but

one construction, there is no doubt in the English law, as to the

^ It was formerly cnstimaiy to conclude this definition with the words,
"commanding what is right and prohibiting what is wrong:" but such a
limitation is too obviously inaccurate to merit criticism. See 1 Blackstone,

44, Sharswood's Ed., note 8.
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binding efficacy of the statute. The will of the legislature is the

supreme law of the land, and demands perfect obedience (a).

But while we admit this conclusion of the English law, we can-

not but admire the intrepidity and powerful sense of justice

which led Lord Coke, when Chief Justice of the K. B., to declare,

as he did in Doctor Bonham^s case (6), that the common law doth

control acts of Parliament and adjudges them void when against

common right and reason. The same sense of justice and free-

dom of opinion, led Lord Chief Justice Hobart, in Day v. Sav-

age (c), to insist that an act of Parliament made against natural

equity as to make a man judge in his own case, was void; and

induced Lord Chief Justice Holt to say, in the case of the City of

London v. Wood (d), that the observation of Lord Coke was not

extravagant, but was a very reasonable and true saying. Per-

haps what Lord Coke said in his Reports, on this point, may have

been one of the many things that King James alluded to, when
he said, that in Coke's Reports there were many dangerous con-

ceits of his own uttered for law, to the prejudice of the crown,

Parliament, and subjects (e).

Laws Repugnant to the Constitution Void.—The principle

in the English government, that the Parliament is omnipotent,

does not prevail in the United States; though, if there be no con-

stitutional objection to a statute, it is with us as absolute and

uncontrollable as laws flowing from the sovereign power, under

any other form of government. But in this, and all other countries

where there is a written constitution, designating the powers and

duties of the legislative, as well as of the other departments of

the government, an act of the legislature may be void as being

against the constitution. The law with us must conform, in the

first place, to the Constitution of the United States, and then to

the subordinate constitution of its peculiar state, and if it in-

fringes the provisions of either, it is so far void. The courts of

justice have a right, and are in duty bound, to bring every law

to the test of the Constitution, and to regard the Constitution,

first of the United States, and then of their own state, as the

paramount or supreme law, to which every inferior or derivative

(a) 1 Blacks. Com. 91, 160, 185. Christian's note to 1 Blacks. Com. 41.

{b) 8 Co. 118.

(c) Hob. Kep. 87.

(d) 12 Mod. Rep. 687.

(e) Bacon's Works, vol. vl. p. 128.
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power and regulation must conform. The Constitution is the act

of the people, speaking in their original character, and defining

the permanent conditions of the social alliance; and there can be

no doubt on the point with us, that every act of the legislative

power, contrary to the true intent and meaning of the Constitu-

tion, is absolutely null and void.

Power of the Judiciary to Declare them Void.—The ju-

dicial department is the proper power in the government to de-

termine whether a statute be or be not constitutional. The

interpretation or construction of the Constitution, is as much a

judicial act, and requires the exercise of the same legal discretion,

as the interpretation or construction of a law. To contend that

the courts of justice must obey the requisitions of an act of the

legislature, when it appears to them to have been passed in viola-

tion of the Constitution, would be to contend that the law was

superior to the Constitution, and that the judges had no right to

look into it, and regard it as the paramount law. It would be

rendering the power of the agent greater than that of his princi-

pal, and be declaring, that the will of only one concurrent and

co-ordinate department of the subordinate authorities under the

Constitution, was absolute over the^ other departments, and com-

petent to control, according to its own will and pleasure, the

whole fabric of the government, and the fundamental laws on

which it rested. The attempt to impose restraints up)on the ex-

ercise of the legislative power would be fruitless, if the constitu-

tional provisions were left without any power in the government

to guard and enforce them. From the mass of powers necessarily

vested in the legislature, and the active and sovereign nature of

those powers; from the numerous bodies of which the legislature

is composed, the popular sympathies which it excites, and its im-

mediate dependence upon the people by the means of frequent

periodical elections, it follows, that the legislative department of

the government will have a decided superiority of influence. It

is constantly acting upon all the great interests in society, and

agitating its hopes and fears. It is liable to be constantly swayed

by popular prejudice and passion, and it is difficult to keep it

from pressing with injurious weight upon the constitutional rights

and privileges of the other departments. An independent judi-

ciary, venerable by its gravity, its dignity, and its wisdom, and de-

liberating with entire serenity and moderation, is peculiarly fitted
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for the exalted duty of expounding the Constitution, and trying

the validity of statutes by that standard. It is only by the free

exercise of this power that courts of justice are enabled to repel

assaults, and to protect every part of the government, and every

member of the community, from undue and destructive innova-

tions upon their chartered rights (a).

It has accordingly become a settled principle in the legal polity

of this country, that it belongs to the judicial power, as a matter

of right and of duty, to declare every act of the legislature, made

in violation of the Constitution, or of any provision of it, null

and void. The progress of this doctrine, and the manner in

which it has been discussed and established, is worthy of notice.

It had been very ably examined in the Federalist (b), and its

solidity vindicated by unanswerable arguments; but it ,was not

until the year 1792 that it seems to have received a judicial con-

sideration.

In Hayburne's case, which came before the Circuit Court of

the United States for the district of New York, in April, 1791,

the judges proceeded with the utmost delicacy and

[
* 451 ] * caution to declare an act of Congress, assigning min-

isterial duties to the circuit courts, to be unconstitu-

tional. The court laid down the position, that Congress cannot

constitutionally assign to the judicial power any duties which

are not strictly judicial; and that the act in question was not

(rt) M. De Tocqueville is of opinion, that if the free institutions of America
are to be destroyed, it will be owing to the tj'ranny of inajorities, driving

minorities to desperation. The majority constitutes public opinion, wliich

becomes a tyrant, and controls freedom of discussion and independence of

mind. This is his view of the question, and English writers on the institu-

tions of society in this country have expressed the same opinion. If there

was no check upon the tyranny of legislative majorities, the prospect before

us would be gloomy in the extreme. But in addition to the indirect checks

of the liberty of the press, and of popular instruction, and of manners, re-

ligion, and local institutions, there are fundamental riglits declared in tlie

constitutions, and there are constitutional checks upon the arbitrary will of

majorities, confided to the integrity and independence of the judicial de-

partment. M. De Tocqueville seems to be deeply impressed with tlie (ian-

gers in a democracy, of the corrupting and controlling power of dis<'ipliiied

faction, and well he may be. The most dangerous and tyrannical of all

crafts is party or political craft. The equal rights of a minor party are dis-

regarded in the animated competitions for power, and if it were not for the

checks and barriers to which I have alluded, they would fall a sacrifice to

the passions of fierce and vindictive majorities. See Tocqueville's Dc l<t

Democratic en Amerique, tome 2, ch. 15. The whole work is interesting,

startling, profound, liberal and instructive. The author is remarkably fear-

less, candid, and unprejudiced in his discussions and reflections.

(6) No. 78.
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obligatory upon the court But they nevertheless proceeded,

voluntarily and ex gratia, as commissioDers, to execute the duties

of the act

In Pennsylvania and North Carolina, the circuit courts of the

United States, within those districts, equally held the act not

binding upon them, because the legislature had no right or power

to assign to them duties not judicial; but they were not so ac-

commodating as the circuit court of New York, for they declined

to act under the law in any capacity (a).

In 1792, the Supreme Court of South Carolina, in the case of

Boicman v. Middleton (6), went further, and set aside an act of

the colony legislature, as being against common right and the

principles of magna charta, for it took away the freehold of one

man and vested it in another, without any compensation, or any

previous attempt to determine the right. They declared the act to

be ipso facto void, and that no length of time could give it validity.

This was not strictly a question arising upon any special pro-

vision of the state constitution; but the court proceeded upon

those great fundamental principles which supf>ort all government

and property, and which have been supposed by many judges in

England to be sufficient to check and control the regulations of

an act of Parliament The next case in which the power of the

judiciary to disregard or set aside a statute for being repugnant

to the Constitution, was one that came before Judge Paterson, at

Philadelphia, in April, 1795 (c). He asserted the duty

of the court, and the paramount authority* of the Con- [ *452 ]

stitution, in remarkably clear and decided language.

That was a case of an act of Pennsylvania, which he held to be

unconstitutional, and not binding. He insisted, that the Con-

stitution was certain and fixed, and contained the permanent will

of the people, and was the supreme law, and paramount to the

power of the legislature, and could only be revoked or altered by

the authority that made it; that the legislature was the creature

of the Constitution, and owed its existence to the Constitution,

and derived its powers from the Constitution, and all its acts

must be conformable to it, or else they will be void.

The same question afterwards arose before the Supreme Court

{a\ 2 Dalian. 410. 411, 412.

(6) 1 Bay, 2.52.

(c) Vanhom c. Dorrance, 2 Dallas, 304.
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of South Carolina, in the case of Lindsay v. The Charleston Com-

missioners (a); and the power of the legislature to take private

property for necessary public purposes, as for a public street,

was freely discussed; and though the judges were equally divided

on the question whether it was a case in which the party was en-

titled to compensation, those who held him*so entitled, held also,

that the law was unconstitutional and inoperative, until the com-

pensation was made. The judges, in exercising that high au-

thority, claimed to be only the administrators of the public will;

and the law was void, not because the judges had any control over

the legislative power, but because the will of the people, declared

in the Constitution, was paramount to that of their representa-

tives expressed in the law. In Whittington v. Polk (6), it was

decided, in 1802, by the general court of Maryland, with great

clearness and force, that an act of the legislature, repugnant to

the Constitution, was void, and that the courts had a right to de-

termine when it was so void.

Hitherto, this question, as we have seen, was confined to some

of the state courts, and to the subordinate, or circuit courts of

the United States. But, in Marbury v. Madison (c), the

[
* 453 ] subject was brought under the consideration * of the

Supreme Court of the United States, and received a clear

and elaborate discussion. The power and duty of the judiciary

to disregard an unconstitutional act of Congress, or of any state

legislature, were declared, in an argument approaching to the

precision and certainty of a mathematical demonstration.

The question, said the chief justice, was, whether an act re-

pugnant to the Constitution, can become a law of the land, and it

was one deeply interesting to the United States. The powers of

the legislature are defined and limited by a written Constitution.

But to what purpose is that limitation, if those limits may at any

time be passed? The distinction between a government with

limited and unlimited powers is abolished, if those limits do not

confine the persons on whom they are imposed, and if acts pro-

hibited, and acts allowed, are of equal obligation. If the Con-

stitution does not control any legislative act repugnant to it, then

the legislature may alter the Constitution by an ordinary act.

(o) 2 Bay, 38.

(b) 1 Harr. & Johns. Mary. Bep. 236.

(c) 1 Granch 137.

476



Lee. XX.] MUNICIPAL LAW. * 454

The theory of every government, with a written Constitution,

forming the fundamental and paramount law of the nation, must

be, that an act of the legislature repugnant to the Constitution is

void. If void, it cannot bind the courts, and oblige them to give

it effect; for this would be to overthrow, in fact, what was estab-

lished in theory, and to make that operative as law which is not

law. It is the province and the duty of the judicial department,

to say what the law is; and if two laws conflict with each other,

to decide on the operation of each. So, if the law be in opposition

to the Constitution, and both apply to a particular case, the court

must either decide the case conformably to the law, disregarding

the Constitution, or conformably to the Constitution, disregarding

the law. If the Constitution be superior to an act of the legisla-

ture, the courts must decide between these conflicting rules, and

how can they close their eyes on the Constitution, and see only

the law?

This great question may be regarded as now finally settled,

and I consider it to be one of the most interesting

* points in favour of constitutional liberty, and of the [ * 454 ]

security of property, in this country, that has ever been

judicially determined (a). There never was any doubt or difficulty

in New York, in respect to the competency of the courts to de-

clare a statute unconstitutional, when it clearly appeared to be

so. Thus, in the case of The People v. Piatt (b), the Supreme

Court held, that certain statutes affecting the right of Z. Piatt,

and his assigns, to the exclusive enjoyment of the river Saranac,

were in violation of vested rights under his patent, and so far the

court held them to be unconstitutional, inoperative, and void. The

control which the judicial power of the state had, until the year

1823, over the passing of laws, by the institution of the council of

revision, anticipated, in a great degree, the necessity of this ex-

ercise of duty. A law containing unconstitutional provisions, was

{a\ See decisions in the state ronrts to the same point, in 1 .V. FT. Hep. 199.

12 Serg. & Rairle. 3,30. 8,39. Charlioiv.* Rep. 176. 1 ffan: d- Johm*. '2.36. 1

Hoipc. 28. 2 Hai/ir. 310. 374. 1 Murphy. .58. 3 />f.*wr«<.*?. 476. 1 Rep. Con.

C. 'S. C. 267. Le Breton r. Morgan, 16 Martin's Loui. Rep. 138. Hoke r.

Henderson, 4 Der. X C. Sup. Court Rep. 7. Wlien a law requires a constitn-
tiotial majority of more than a mere nnmeral majority, the conrts of justice

may look beyond the law into the proceedings of the legislature, to see that
the pre-requisities have been complied with, and that it has p-nssed by the
constitutional majorities. The State v. McBride, 4 Misstmri Rep. 302.

(6) 17 Johns. Rep. 195.
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not likely to escape the notice and objection of the council of

revision; and the records of that body "will show, that many a bill,

which had heedlessly passed the two houses of the legislature, was

objected to, and defeated, on constitutional grounds. The records

to which I refer are replete with the assertion of salutary and

sound principles of public law and constitutional policy, and they

will for ever remain a monument of the wisdom, firmness, and in-

tegrity of the council.

When a Statute Takes Effect.—A statute, when duly made,

takes effect from its date,^ when no time is fixed, and this is now

the settled rule. It was so declared by the Supreme Court of

the United States in Matthews v. Zane (a), and it was

[ * 455 ] likewise so adjudged in * the Circuit Court in Massa-

chusetts in the case of the brig Ann (b). I apprehend,

that the same rule prevails in the courts of the several states,

and that it cannot be admitted that a statute shall, by any fiction

or relation, have any effect before it was actually passed.^ A
retroactive statute would partake in its character of the mischiefs

of an ex post facto law,* as to all cases of crimes and penalties;

and in every other case relating to contracts or property, it would

be against every sound principle. It would come within the

reach of the doctrine, that a statute is not to have a retrospective

effect;^ and which doctrine was very much discussed in the case

of Dash v. Vankleeck (c), and shown to be founded, not only in

English law, but on the principles of general jurisprudence (d).

(a) 7 ]nenton, 104.

(h) 1 Gallison, 62. The same rule is declared in New Jersey by statute.

Elmcr^s Digcnt, 534.

(c) 7 Johnx. Rep. 477.

(d) Nemo potest mutare consilium mum in aUerivn injuriam. Dig. 50, 17. 75.

« In Parkinson r. Brandenburg, 35 Minn. 294, 296 "(1886), it is held that

where an act is expressed to take efiFect "from and after itspas.sage." or "from

and after the day of its pas-sage," this day is to be excluded in the compu-

tation.
•^ The fiction which gave to statutes a retroactive effect by relation to

the beginning of the session, has very generally been substituted by pro-

visions fixing the time of their going into operation at the day of pas.sage or

some determinate or ascertainable time thereafter. As to this, however, the

states, when their res]iective provisions are compared witli one another, pre-

sent a great diversity of regulations. See Stimson's Amer. Statute Law, ??

308, 1040.
* As to ex post facto laws, see ante, pp. 408. 409. As tqlaws impairing the

obligation of contracts, see ante, pp. 413—423.

* Constitutions and statutes "are construed to operate prospectively only,

unless, on the face of the instrument or enactment, the contrary intenti<m

is manifest be ond reasonable question." Chew Hung t'. U. S.. 5 Sup. Ct.

Rep. 255, 266 (1884); Shreveport v. Cole, 129 U. S. 36, 43 (1888).
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A retrospective statute affecting and changing vested rights, is

very generally considered, in this country, as founded on uncon-

stitutional principles, and consequently inoperative and void (a).

But this doctrine is not understood to apply to remedial statutes,

which may be of a retrospective nature, provided they do not im

pair contracts, or disturb absolute vested rights, and only go to

confirm rights already existing, and in furtherance of the

remedy, by curing defects, and adding to the means of

* enforcing existing obligations (6). Such statutes have [ *456 ]

been held valid, when clearly just and reasonable, and

conducive to the general welfare, even though they might operate

in a degree upon existing rights, as a statute to confirm former

marriages defectively celebrated, or a sale of lands defectively

made or acknowledged. The legal rights affected iu those cases

by the statutes, were deemed to have been vested subject to the

equity existing against them, and which the statutes recognized

and enforced (c). But the cases cannot be extended beyond the

circumstances on which they repose, without putting in jeopardy

the energy and safety of the general principle (d).^

Taylor's Elements of the Civil Law, 168. Code, 1, 14, 7. Bracion, I. 4, fo. 228.

Code Napoleon, art. 2.

(a) Tennessee Bill of Rights, art. 20. Neip Hampshire Bill of Eights, art. 23.

Osborne r. Hnger, 1 Bay, 179. Ogden r. Blackledge, 2 Cranch, 272. Bed-
ford r. Shilling, 4 Serg. d- Bairle, 401. Duncan, J., in Eakin r. Raub, 12
Ibid. 363—372. Society r. Wheeler, 2 GaUison, 105. Washington. J., in

Society for Propagating the Gospel f. New Haven, 8 Wheaton, 493. Merrill

V. Sherburne, 1 New Hampshire Rep. 199. Ward r. Barnard, 1 Ailien, 121.

Brunswick r. Litchfield. 2 Greenleaf, 2.S. Proprietors r. Ken. Pur. Ibid. 275.

Story, J., in Wilkinson r. Leland, 2 Peters' U. S. Rep. 657, 658. Lewis v.

Brackenbridge. 1 Blackford's Ind. Rep. 220. Jones r. Wotten, 1 Harrington
Del. R. 77. Forsyth r. Marbury. R. M. Charlton's Rep. 333.

[b) Duncan, J., in Underwootl r. Lillv, 10 Serg. d- Rawle, 101. Tate r.

Stooltzfoos, 16 Ibid. 35. Bleaknev r. F. & M. Bank. 17 Ibid. 64. Hepburn
•

r. Curts. 7 Watts, 300. Foster r. Essex Bank. 16 Ma.9s. Rep. 245. I^cke r.

Dane, 9 Ibid. 360. Townsend r. Townsend, 1 Peck's Tenn. Rep. 16, 17. Ibid. 266.

State V. Bermudez, 12 Louisiana R. 355. In Patin r. Prejean, 7 Loui. Rep.
301. it was admitted, that rights acquired under a contract could not be
affected or modified by a subsequent statute; but then it was said that the
means of enforcing or insuring the enjoyment of such rights might be ex-
tended or restricted by the l^islatute, as circumstances may require. This
is a loose and dangerous admission.

{c) Groshen r. Stonington, 4 Conn. Rep. 209. Wilkinson r. Leland, 2
Peters' U. S. Rep. 627. Langdon r. Strong. 2 Vermont Rep. 234, Watson r.

Mercer. 8 Peters' U. S. Rep. 88. 3 Story's C:)m. on the Constitution, 267.

[d) Retrospectire laws, as used in the constitutions of Tennessee. North
Carolina, and Maryland, mean laws impairing the obligation of contracts.

1 Peck's Tenn. Rep. 17. The Supreme Court of the United States, in Satter-
® There is one important class of statutes which are j>rjina/acie retroactive;

namely, statutes aftecting procedure merely. No principle of interpretation

has received more general assent.
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The English rule formerly was, that if no period was fixed by
the statute itself, it took efPect by relation, from the first day of

the session in which the act was passed, and which might be

some weeks, if not months, before the act received the royal

lee V. MattheAvson, 2 Peters, 413, and in Watson v. Mercer, 8 ubid. 110, de-
clared that the Constitution of the United States did not prohibit the
states from passing retrospective laws, divesting antecedent vested rights of
property, provided sudi laws did not impair the obligation of contracts, or
partake of the character of ex post facto laws. The same dcct/ine was de-
clared by the chief justice of the United States, in Charles Kiver Bridge v.

Warren Bridge, 11 Peters, 539,540. But though the Constitution of the
United States does not reach such state laws, they remain nevertheless, to

be in most cases, strongly condemned as being contrary to right and justice.

It seems to be settled, as the sense of the courts of justice in this country,
that the legislature cannot pass any declaratory law, or act deqlaratory of what
the law was before its passage, so as to give it any binding weight with the
coiwts. It is only evidence of the sense of the legislature as to the pre-

existing law. (See the case of the acts alluded to, post, vol. 2, p. 23, 24.)

The powers of government in this country are distributed in departments,
and each department is confined within its constitutional limits. The power
that makes, is not the power to construe the law. That latter trust belongs
to the judicial department exclusively. Kent, Ch. J., in Jackson v. Phelps.

3 Cables, 69. Ogden v. Blackledge, 2 Cranch, 272. Jones v. Wootten, 1

Harrington Del. R. 11. When Lord Bacon composed his admirable aphorisms
De Fontilms Juris, he assumed the proposition that declaratory statutes com-
municated an interpretation that was as efficacious as if it had been con-
temporary with the passage of the statute. But m his age, the partition of
power among departments was not accurately understood, or precisely de-

fined, or constitutionally limited; and he held, notwithstanding, that they
ought not to be passed, except in cases in which a retrospective operation to

a statute would be just

—

teges declaratorias ne ordinato, nisi incasilms, uhi leges

cumjustitiaretrospicerepossint. Bacon's Works, vol. 7, 450, Aphoristn, 51.

Wilberforce says, "That statutes which do not interfere with the rights of
parties, but merely regulate the practice and procedure of the courts, art- re-

troactive." Statute Law, p. 166.

Maxwell, commenting on this point, concludes thus: "The general prin-

ciple, indeed, seems to be that alterations in procedure are always retrospec-

tive, unless there be some good reason against it." Interpretation of Sta-

tutes, p. 271.

Sedgwick says: "Some cases have held that procedure in cases pending at,
the passage of a new practice act, or the adoption of a new code, must be
governed by the old law. But the weight of authority is undoubtedly the

other way. A statute regulating procedure acts retrospectively, so far as t.)

control proceedings in pending cases." p. 161, n. a.

The case of Larkin v. Saffrans. 1.') Fed. Rep. 147 (1883). furnishes a g>o'l

example of the application of the rule. This was an action of ejectment in

the Circuit Court of the Western Di.strict of Tenn., brought in that court

under the questionable authority of a subsisting law. While the action was

pending, however, a statute passed conferring on the court jurisdiction in

such cases. On motion for a new trial for want of jurisdiction, it was held,

that if the act under which the suit was brought did not give jurisdiction,

the act pas.sed before its conclusion did. In his opinion, Hammond, J.,

speaks of the "beneficient principle. * * * pervading the authorities every-

where, namely, that statutes are, in the absence of directions to the contrary,

retroactive in their operation, wherever they are remedial, as where they

create new remedies for existing rights." * * * pp. 152, 153.
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sanction, or even before it had been introduced into Parlia-

ment (a). This was an extraordinary instance of the doctrine

of relation, working gross injustice and absurdity; and yet we
find the rule declared and uniformly adhered to, from the time

of Hen. VL (b) All the judges agreed, in the case of Parti-idge

V. Strange, in the 6th Edw. VL (c) that the statute was to be-

accounted in law a perfect act from the first day of the

session; and all persons *were to be punished for an [ * 457]

offence done against it after the first day of the session,

unle.ss a certain time was appointed when the act should take

effect In the case of The King v. Thurston (d), this doctrine of

carrying a statnte back by relation to the first day of the session,

was admitted in the K. B. ; though the consequence of it was to

render an act murder, which would not have been so without such

relation. The case of the Attorney-General v. Panter (e), is

another strong instance of the application of this rigorous and

unjust rule of the common law, even at so late and enlightened

a period of the law as the year 1772. An act for laying a duty

on the exportation of rice thereafter to be exported, received the

royal assent on the 29th of June, 1767, and on the 10th of June

of that year, the defendants had exported rice. After the act

passed, a duty of 115 pounds was demanded up>on the prior ex-

portation, and it was adjudged in the Irish Cotui of Exchequer

to be payable. The cause was carried by appeal to the British

House of Lords, on the ground of the palpable injustice of pun-

ishing the party for an act innocent and lawful when it was

done; but the decree was afl&rmed, upon the opinion of the twelve

judges, that the statute, by legal relation, commenced from the

first day of the session. The K. B. also, in Latless v. Holmes (g),

considered the rule to be too well se^ttled to be shaken, and that

the court could not take notice of the great hardship of the case.

The voice of reason at last prevailed; and by tbe statute of 33

Geo. IIL ch. 13, it was declared, that statutes are to have effect

only from the time they receive the royal assent, and the former

rule was abolished, to use the words of the statute, by reason of

"its great and manifest injustice.''

(a) 4 Inst. 25.

(6) 33 Hen. VI. 18. Bro Exposition dd Terms, 33.

(e) 1 Plow. 79.

(d) 1 Ln. Rep. 91.

(e) 6 Bro. P. C. 55:^. {g) 4 Term Rep. 660.

31 vol.. I. KEXT. 481
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There is a good deal of hardship in the rule as it now stands,

both here and in England; for a statute is to operate from

. [* 458 ] the very day it passes, if the law itself does not ^establish

the time. It is impossible, in any state, and particularly

in such a wide-spread dominion as that of the United States, to

have notice of the existence of the law, until some time after it

has passed. It would be no more than reasonable and just, that

the statute should not be deemed to operate upon the persons and

property of individuals, or impose pains and penalties for acts

done in contravention of it, until the law was duly promulgated.

The rule, however, is deemed to be fixed beyond the power of

judicial control, and no time is allowed for the publication of the

law before it operates, when the statute itself gives no time.

Thus in the case of the brig Ann (a), the vessel was libelled and

condemned for sailing from Newburyport, in Massachusetts, on

the 12th of January, 1808, contrary to the act of Congress of the

9th of January, 1808, though it was admitted the act was not

known in Newburyport on the day the brig sailed. The court

admitted that the objection to the forfeiture of the brig was

founded on the principles of good sense and natural equity; atid

that unless such time be allowed as would enable the party, with

reasonable diligence, to ascertain the existence of the law, an in-

nocent man might be punished in his person and property, for an

act which was innocent, for aught he knew, or could, by possi-

bility, have known, when he did it (6).'

The Code Napoleon (c) adopted the true rule on this subject.

It declared, that laws were binding from the moment their pro-

iLulgation could be known, and that the promulgation should be

considered as known in the department of the imperial residence

one day after that promulgation, and in each of the other

[ * 459 ] departments of the French empire, * after the expira-

tion of the same space of time, augmented by as many

days as there were distances of twenty leagues between the seat

(a) 1 Galtimn, 62.

(b) Judge Livingston, in 1810, held that the embargo law of December,

1807, did not operate upon a vessel which sailed from Georgia on the loth

January, 1808, before notice of the act had arrived. 1 Pnine^s Rep. 23.

(c) Art. 1.

' A subject of the Chinese Empire who was on his return to the United

States Avhen the Chinese Exclusion Act of October 1, 1888. was passed, was

prevented from landing, on the ground th^.t that act was expressed to take

effect from and after its passage. In re Chae Chan Ping, 3(J Fed. Kep. 431,

432 (1888).
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of government and the place. The New York Kevised Statutes (a)

have also declared the very equitable rule, that every law, unless

a different time be prescribed therein, takes effect throughout the

state, on, and not before, the 20th day after the day of its final

passage (&).'

If the statute be constitutional in its character, and has duly

gone into operation, the next inquiry is respecting its meaning;

and this leads us to a consideration of the established rules of

construction, by which its sense and operation are to be under-

stood.

Acts, Public and Private.—There is a material distinction

between public and private statutes, and the books abound with

cases explaining this distinction in its application to particular

statutes. It is sometimes difficult to draw the line between a

public and private act, for statutes frequently relate to matters

and things that are partly public and partly private. The most

comprehensive, if not the most precise definition in the English

books is, that public acts relate to the kingdom at large, and pri-

vate acts to certain individuals, or to particular classes of men (c).

Generally speaking, statutes are public; and a private statute may
rather be considered as an exception to a general rule. '

It oper-

ates upon a particular thing or private persons. It is said not to

bind or include strangers in interest to its provisions, and they

are not bound to take notice of a private act, even though there

be no general saving clause of the rights of third persons. This

is a safe and just rule of construction; and it was adopted by the

English courts in very early times, and does great credit to their

liberality and spirit of justice (d). It is supported by the opinion

(n) Vol. I. 157, sec. 12.

lb) By the Revised Statutes of Massachusetts in 1835, it is the .30th day after,

and by the constitation of Mississippi, as declared in 1833, it is 60 days there-
after.

(c) Dwarris on Statutes, 629.

(rf) 37 Hen. VI. 15. Bro. Parliament, pi. 27. BosiceWs ease, 25 and 26
Eliza, cited in Barringfton's case, 8 Co. 138. a.

* This is still the rale in New York. It having been for many years the
practice in that State for the legislature to incorporate in such act.^ as were
intended to have immediate operation the section, "This act shall take effect

immediately." or some equivalent section, it was held that the provision,
"'after the passmge of this act all property," &c.. did not signify that the act
should at once take effect. Matter of Howe. 48 Hun. 2,^5 (1888). It seems
that the pas-tage of an act may be held to include the Zn/we of the time which
must ordinarily expire before an act can go into operation. Harding r. The
People, 10 Col. 387, 392 (1887).
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of Sir Matthew Hale, in iMcy v. Levington (a), where he lays down
the rule to be, that though every man be bo far a party to a pri-

vate act of Parliament, as not to gain-say it, yet he is 'not

so far a party as to give up his interest. To take the

[ *460 ] * case stated by Sir Matthew Hale, suppose a statute re-

cites, that whereas there was a controversy concerning

land between A. and B., and enacts that A. shall enjoy it, this

would not bind the interest of third persons in that land, because

they are not strictly parties to the act, but strangers, and it would

be manifest injustice that the statute should aflPect them. This

rule, as to the limitation of the operation of private statutes, was

adopted by the Supreme Court of New York, and afterwards by

the Court of Errors, in Jackson v. Catlin (b). It is likewise a gen-

eral rule, in the interpretation of statutes limiting rights and in-

terests, not to construe them to embrace the sovereign power or

government, unless the same be expressly named therein, or in-

tended by necessary implication (c). There is another material

(a) 1 Vent. 175.

(b) 2 Johns. Rep. 263. 8 JohvA. Rep. 520, S. C.

(c) 1 Blacks. Coin. 261. Comyn^s Dig. tit. Parliament, R. 8. The King ?'.

Allen, 15 East, 33."^. The King v. Inhabitants of Cumberland, 6 Term, 194.

Story, J., 2 Mason's Rep. 314. Commonwealth v. Baldwin, 1 Watfs Pen. R.

54. The People v. Rossiter, 4 Cowen, 143. United States v. Hewes, U. S. D.
C. for Pennsylvania, February, 1840. In cases of grants by the king in vir-

tue of his prerogative, the old rule was said to be, that nothing pas.sed with-
out clear and determinate words, and the grant was construed most strongly
against the grantee, though the rule was otherwise as to private grants.

Stanhope's case, Hob. 243. Turner and Atkyns B. Hard, 309. Bro. Abr.
Patent, pi. 62. 2 Blacks. Comm. 347. But the rule was and is to be taken
with much qualification, and applied to doubtful cases, where a choice is

fairly open without any violation of the apparent objects of the grant. This
was the doctrine in Sir John Molyne's case, (6 Co. 5,) where it was held that
the king's grant should be taken beneficially for the honor of the king, and
the relief of the subject, and Lord Coke observed in that case on the gravity

or wisdom of the ancient sages of the law, who construed the king's grants
beneficially so as not to make any strict or literal construction in subversion
of such grants. He also observed in his commentarv on the statute of quo
warranto, (18 Ed. 1, 2 Inst. 496, 497,) that the king's patents, not only of

liberties, but of lands, tenements, and other things, should have no strict or

narrow interpretation for the overthrowing of them; but a liberal and favour-

able con.struction for the making of them available in law, usque ad plenitu-

dinnn for the honor of the king. And it was always conceded in the cases,

that if the grant was declared to be made ex certa scientia ct mero mohi, they
were to be constmed beneficially for the grantee, according to the intent ex-

pressed in the grant, and according to the common understanding and pro-

per signification of the words. Alton IFoor/'.s case, 10 Co. 40, b. In the case

of Sutton's Hospital (10 Co. 27,) the doctrine was that a grant for a charit-

able purpose, is taken most favorably for the object, and tliat the usual inci-

dents to a corporation are held to be tacitly annexed to the charter.

And if the royal grant was not in a ca.se of mere bounty or donation, but

one founded upon a valuable consideration, the stern rule never applies, and

484



Lee. XX.] MUNICIPAL LAW. * 460

distinction in respect to public and private statutes. The courts

of justice are bound, ex officio, to take notice of public acts with-

out their being pleaded, for they are part of the general law of

the land, which all persons, and particularly the judges, are pre-

sumed to know. Public acts cannot be put in issue by plea.

Nul tiel record, cannot be pleaded to a public statute; the judges

are to determine the existence of them from their own knowl-

edge (a). But they are not bound to take notice of private acts,

unless they be specially pleaded, and shown in proof, by the party

claiming the effect of them. In England the existence even of a

private statute cannot be put in issue to be tried by a jury, though

this may be done in New York under the Revised Statutes (6).

Rules for the Interpretation of Statutes.—The title of tho

act, and the preamble to the act, are, strictly speaking, no parta

of it.' They may serve to show the general scope and purport of

the act, and the inducements which led to its enactment. .They

may, at times, aid in the construction of it (c) ; but generally they

are very loosely and carelessly inserted, are not safe expositors of

the law. The title frequently alludes to the subject matter of

the act only in general or sweeping terms, or it alludes only to a

part of the multifarious matter of which the statute is composed.'"

the grant is expounded as a private grant, favourable for the grantee, or
rather according to its fair meaning, for the grant is a contract. See a clear

and full view ot the ancient law on the construction of royal grants, by Mr.
Justice Story, in his opinion in Charles River Bridge r. Warren Bridge, 11

Feters, 589^598. See, also, infra, vol. 2, 556.

In addition to the restrictions which the common law has imposed upon
the operation of private statutes, they are usually laid under special checks
by legislative rules, or by law, as to the notice requisite before a private bill

can be introduced. The constitution of New York, (art. 7, sec. 9,) requires
the assent of two-thirds of the members elected to each house, to every bill

appropriating public monies or property for private purposes. So, the legis-

lature of North Carolina is prohibited by their constitution as amended in

1835, fix>m passing any private law, without thirty days previous notice of
application for the law.

(a) The Prince's case, 8 Co. 28. a.

(6) Dwarris on Statutes, 637. Trotter v. Mills, 6 Wendell, 512.

(c) Sutton's Hospital, 10 Co. 23, 24, b. Bonlton r. Bull, 2 H. Blacks, 463,
500.
• • In U. S. V. Church of the Holy Trinity. 36 Fed. Rep. 303, 304 (1888), the
court refused to resort to the title of the act of Feb. 26, 1885 (23 Stat, at L.
332). entitled " An act to prohibit the importation and immigration of for-

eigners and aliens under contract or agreement to perfurm labor in the United
States," in order to exempt from the penalty imposed by said act a religions
corporation which had engaged an alien residing in England to come over
and take charge of its church as pastor.
" The constitutions of most of the states now contain the provision, that

every law shall embrace but one object and that shall be expressed in the
title.
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The title, as it was observed in United States v. Fish-

[ * 461 ] er(a), when taken in connection with other parts, may *a8-

sistin removing ambiguities where theintentisnot plain;

for when the mind labours to discover the intention of the legis-

lature, it seizes everything, even the title, from which aid can be

derived. So the preamble may be resorted to in order to ascertain

the inducements to the making of the statute; but when the words

of the enacting clause are clear and positive, recourse must not

be had to the preamble." Notwithstanding that Lord Coke (b)

coHsiders the preamble as a key to open the understanding of the

statute, Mr. Barrington, in his Observations on the Statutes (c),

has shown, by many instances, that a statute frequently recites

that which is not the real occasion of the law, or states that doubts

existed as to the law, when, in fact, none had existed. The true

rule is, as was declared by Mr. J. Buller, in Crespigny v. Wit-

tenoom (d), that l^e preamblo may be resorted to in restraint of

the generality of the enacting clause, when it would be incon-

venient if not restrained, or it may be resorted to in explanation

of the enacting clause, if it be doubtful. This is the whole extent

of the inflaence of the title and preamble in the construction of

the statute. The true meaning of the statute is generally and pro-

perly to be sought from the body of the act itself. But, such is

the imperfection of human language, and the want of technical

skill in the makers of the law, that statutes often give occasion

to the most perplexing and distressing doubts and discussions,

arising from the ambiguity that attends them. It requires great

experience, as well as the command of a perspicuous diction, to

frame a law in such clear and precise terms as to secure it from

ambiguous expressions, and from all doubt and criticism upon its

meaning.

It is an established rule in the exposition of statutes, that the

intention of the lawgiver is to be deduced from a view of

[ * 462 ] the whole, and of every part of a statute, taken and *com-

pared together (e). The real intention, when accurately

(a) 2 Cranch, 386.

{h) Co. Lift. 79, a.

(c) P. 300.

(d) 4 Term. Rep. 793.

(r) Co. Litt. 381 a. Marshall, Ch. J., 12 Whrnion, 332.

" The operation of an act is not to be restrained by the preamble Avher<'

the meaning is clear, but where the meaning is ambiguous, the preamble may
be resorted to to explain it. Tripp, v. Goff, 15 K. I. 299, 300 (1886).
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ascertained will always prevail over the literal sense of terms (a).

Scire leges, non hoc est verba earum tenere sed vim acpotestatum,

and the reason and intention of the lawgiver will control the strict

letter of the law, when the latter would lead to palpable injustice,

contradiction and absurdity. This was the doctrine of Modes

-

tinus, Scsevola, Paulus, and Ulpianus, the most illustrious com-

mentators on the Roman law (b). When the words are not ex-

plicit, the intention is to be collected from the context, from the

occasion and necessity of the law, from the mischief felt, and the

objects and the remedy in view; and the intention is to be taken

or presumed, according to what is consonant to reason and good

discretion (c). These rules, by which the sages of the law, ac-

cording to Plowden (d), have ever been guided in seeking for tho

intention of the legislature, are maxims of sound interpretation,

which have been accumulated by the experience, and ratified by

the approbation of ages.

The words of a statute, if of common use, are to be taken in

their natural and ordinary signification and import (e) ; and if

technical words are used, they are to be taken in a technical

sense ; unless it clearly appears from the context or other parts

of the instrument that the words were intended to be applied dif-

ferently from their ordinary or their legal acceptation (/ ). The

current of authority at the present day, said Mr. Justice Bron-

son (gr), is in favor of reading statutes according to the natural

and most obvious import of the language without resorting to

subtle and forced constructions, for the purpose of either limit-

ing" or extending their operation. A saving clause in a statute

(n') Thompson, Ch. J., in the People r. Utica Ins. Co., 15 Johnson, 380.
^\Tiitnev r. Whitney, 14 Mass. R. 92

{b) Dig. 1. 3. 17. Ibid. lib. 27. 1, 13. 2.

ic) 10 Co. 57. 6. Ploicd. 10. 57, 350, 363. Evre, Ch. J., in Boulton v.

Bull. 1 H. Blacks. 499. Marshall, Ch. J., 9 Wheaton, 189.

id) PImcd. 205.

(e) Marshall, Ch. J., 1 Wheafon. 326.

(f) Certainty to a certain intent in general, is ordinarily sufficient in the
eonstrnction of statutes. The words are to be taken in the sense, say the
judges in Vermont, that would convey the meaning required, to all men of
ordinary discernment alike, and that may be called certain without recurring
to possible facts which do not appear. Fairlee v. Corinth, 9 Vermont Rep.
269.

{g) 20 Wendell, 561.
*-' Nevertheless, where the intent is less general than the terms, they must,

when applied, be correspondingly restricted. In the work of statutory con-
struction, no consideration is more useful than this, and none leads to a more
artful elaboration of subordinate rules. Of these rules, there is one which,
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is to be rejected, when it is directly repugnant to the purview or

owing to its great artificiality and frequent applicability, here merits further
explanation.
The legislator labors under peculiar difficulty when he attempts, by the

terms of an act, to mark out its scope. Before him is a field of possible ap-
plication, wherein some things are seen clearly, sotue dimly, and some not
at all. Lest anything in the design should be omitted from the declaration,

he specifies the persons, places, things, means, or methods which are more
prominently in view, and designates the rest by some such expression as

"all others whatsoever." This expression is needlessly indefinite. For the
thought is fully expressed by ending the specification with, for example,
" like persons," or simply "the like." But an endeavor to express all that

is even vaguely contemplated, and a de-sire, perhaps, to use words of certain

interpretation, lead to terms that surpass the thought in fullness. Interpre-

tation is therefore guided by the fact, that there may be more in legislative

designation than its framer contemplated. Beyond all that he had definitely

or indefinitely in mind, but not beyond the sweep of his description, there

may be many things ; and it is for the court to sec that no excess of expres-

sion shall affect them unintentionally. Hence the rule that

—

Where a specification ofpnriicnlars calminates in a general expression, they limit

the application of this expression to suchfurther particulars as are of their own gen-

eral order.

However artificial this rule may appear to be, it relates to any inquiry with
which interpretation cannot dispense. Even where the more general ex-

pression is limited, not by preceding specifications only, but as well by its

own express significance, to particulars like the ones specially dcsiguatetl,

it is nevertheless necessary to ascertain what particulars are like these. For
example, if mention of milkmen, bakers and hucksters be followed by the ex-

pression, "and all others in like employment," we must neces-sarily ascertaiu

who are employed like the classies named. The great difficulty in applying
the foregoing rule is therefore met even where the rule does not apply. Con-
sequently, many of the reasonings and illustrations bearing upon its appli-

cation have an importance more general than its own. But we shall find that,

owing to faulty legislative expression, there is necessity for its very general

employment.
In a recent case the mischief which called for the legislation in question

was, that the municipal officers of New York City, in conjunction with their

accomplices, embezzled its funds, and hindered recovery by exerting their

influence in the city and county government; and also that the state hud no

such interest in the embezzled funds as would enable it to maintain an
action to recover them. To provide a remedy, there was pa.ssed an act vest-

ing in the state, upon its bringing suit, if not previously vested in the same,

"all the money, funds, credits and property sued for." Relying on the gen-

eral term "property," the state brought suit for recovery of certain lands

which it alleged the defendants had wrongfully, and at a nominal price,

acquired by means of- corrupt influence at a town meeting. But the court

thought that the special terms limited the general term to an application

similar to their own. Its dcci.sioii was sustained by the Court of Appeals,

which reasoned as follows: ' It is to be observed that the word property fol-

lows the enumeration of specific kinds of personal property. The words are

'money, funds, credits and property.' If it liad been intended that the statute

should have applied to all property, real and personal, * * * these general

and comprehen.sive words would naturally have been used. The word pro-

perty, a.s.so('iated as it is with the preceding words of specific description, is

to be construed as referring to property of the same general kind with tliut

previously enumerated, upon the maxim noncitur a sociis.'^ The People v.

The New York <fe Manhattan Beach Railway Co. ct al., 81 N. Y. Court of

Appeals, 565, 568 (1881).

Under a statutory provision, that the county courts shall have jurisdiction
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body of the act, and conld not stand -without rendering the act

to hear and determine contests of election of all other county, township and
precinct officers, "and all other officers for the contesting of whose election

no provision is made," proceedings were begun in a county court to contest

defendant's election to the office of mayor of an incorporated city. That
court dismissed the suit; and on appeal, the Supreme Court said: "The ex-

pression, 'all other officers, ' must, by a well known canon of construction,

refer to officers of the same grade or class. That the office of mayor of an
incorporated city is not of the same class or grade as those enumerated in

the first branch of the section, needs no argument to demonstrate." Brush
V. Lemma. 77 111. 496, 498 (1875).

On similar principles it has been decided that provisions relating to "any
tax or a-ssessment, or other order or proceedings." are not extendett by these

general terms to judgments in courts of law. '"They embrace that large class

of cases where persons act by special authority in a ^wflsi-judicial capacity.

The words tax or a-ssessment.' indicate the general character of these orders
and proceedings." Craft r. Smith, 6 Vroom (N. J.), 302, 306, 307 (1871),

In a grant of power to remove "for incompetency, improper conduct, or
other cause satisfactory to the board," the words, "other cause," were con-
strued to mean "other like cause," i. e., one aflecting the officer's fitness for

the office. "By 'other cause,' ' says the Court, "we understand other kin-

drtd cause, showing that it is improper that the incumbent should be re-

tained in office. If the board should attempt to remove him for some cause
not affecting his competency or fitness to discharge the duties of the office,

that would be an excess of power, and not a removal within the statute."
State I'. McGarry, 21 Wise. 496, 497, 49.S (1867).

A charter providing that a corpoi-ation shall have authority to "purchase
and possess lands, tenements, and hereditaments, and personal estate of any
kind whatever, * * * and to sell and dispose of the same," does not grant
to the corporation the power to assign promissory notes. Mclntyre r. Ingra-
ham. 35 Miss. 25, 39, 40 (1858).

Likewise the rule was applie<l in case of the provision, that thejurisdiction
of the orphans' courts shall embrace " all cases within their respective coun-
ties, wherein executors, admini.strators, guardians, or trustees may be pos-
sessed of, or are in any way accountable for real or personal estate of a de-
cedent " Under this provision the orphans' court of Philadelphia county
was petitioned to cite to an account one who, by wrongfully taking posses-
sion of trust funds, had made himself a trustee de son tort. " At first view."
said Paxson, J., delivering the opinion of the Supreme Court of Pennsyl-
vania, "this language«eems broad enough to cover this ca.se. But the word
'trustee.' following as it does the words 'executors, administrators, ai.d
guardians,' was evidently not used in its broad sense, but relates s.olely to
persons acting in a fiduciary capacity by virtue of a will or of an appoint-
ment by the register, or orphans' court having jurisdiction of the estates of
deceasetl persons." Delbert's Appeal No. 2, 4 W. N. C. 291, 293 (1877).
That but one particular precedes the general term, does not prevent the

operation of the rule. To secure claims tor materials furnished and work
performed in the erection of buildings, an act was pa.ssed. I'endering (/>ro

innto) liable to the party prejudiced, the owner of any building erected by
contract, if he should, in advance of the amount at the time due upon the
contract, make payment to his contractor " by collusion or othemise." Not
by collusion, but through reliance on fal.se estimates of the supervising arch-
itect, defendants far overpaid their contractor. Consequently, a sub-con-
tractor, unable to collect of him. brought suit against the defendants. His
right of recovery under the act having been denied by the court below, the
superior court of Cincinnati supported the .same conclusion by the following
considerations: "The evidence does not prove, as a matter of fiict. that the
over-payments were collusion [collu.sive]: and we understand it only to l»e

claimed that they were so ' otherwise ' made as to bring the ease under the
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inconsistent and destructive of itself (a). Lord Coke, in Alton

[a) Plowd. 565. 8 Taunt. Bep. 13—18.

operation of that word in the act. This is a general word following a par-

ticular word, and the rule is to construe them as applicable ejusdem gene* is.

Randiman v. Breack, 7 B. & C. 96. The word 'otherwise,' then, is to be re-

strained by the former words, and the mode of over-payment must be similar

to that of payment by ' collusion.' The evidence proves that the payments
were made strictly according to the estimates of the superintending archi-

tect; and we are entirely convinced that the error was committed by him,

and that it was occasioned by a want of care or judgment in his measure-
ment or calculations. Without undertaking, then, to ascertain how over-

payment might be made 'otherwise ' than by 'collusion,' so as to bring the

case within the act, we conclude that those made under the circumstances

do not make a case within it." Clements w. Commissioners Hamilton County,

2 Amer. Law Kecord, 729, 731 (1874).

It is implied by the rule in hand, that beyond the application of the less

general terms, the more general term may have an application of its own.
Within this, if the required likeness be found subsisting, any particular sub-

ject of legislation must be held to fall. Where, under an act making it a

punishable offence to "abuse any judge or justice of the peace, or resist or

abuse any sheriff, constable or other officer, in the execution of his office," a

party had been convicted under an indictment for resisting in the execution

of his office, the supervisor of a township road district, the Supreme Court rf

Ohio considered the conviction proper. The terms, "other officer," extended,

it thought, to such supervisor; seeing that the mischief to be remedied, and
the inclusion of ministerial, as well as judicial officers, showed such to be

the legislative intent. Woodworth v. State of Ohio. 26 Ohio. 1 96, 197 { 1875)

;

see Keed, Assignee of Lerch, v. Clement, 3 W. K. C. 63. This is in entire

accord with the rule as above expressed. The subject in question, the su-

pervisor, was designated by the general expression, "other officer," becau.se

of like class with some of the officers designated by the preceding specific

terms.
These considerations, if constantly borne in mind, will enable us to re-

concile with the rule cases sometimes considered exceptional to it. An ex-

ception is said to occur where the specific words signify subjects that greatly

differ from one another; for here the general expression might consistently

add one more variety. "Thus," says the author of an able work on statu-

tory construction (Maxwell on the Interpretation of Statutes, 413, 414),

"Where an act made it penal to convey to a prisoner, in order to facilitate

his escape, 'any mask, dress, or disguise, or any letter, or any other article

or thing,' it was held that the last general terms were to be understood in

their primary and wide meaning, and as including any article or thing

whatsoever, which would in any matter facilitate the escape of a prisoner,

such as a crowbar." 1 R. v. Payne, L. IJ. 1 C. C. Nevertheless this case is

in no way exceptional to the rule. That in respect to which similarity is

here important is fitness to aid a ])risoner in making an escape; and this

quality a crowbar has in common with mask, dress, disgij^ise, and l<>ttor.

The solution of such cases is, that the more diverse the particulars, the

bi'oader, and consequently more comprehensive, the genus which includes

them all.

In con.sidering whether a particular subject is within or beyond the appli-

cation of the more general expression, regard must be had to the many
points in which it might be like or unlike the subjects designated by the

specific terms. Herein is a difficulty. A very notable resemblance or di.s-

parity may be entirely immaterial; that which is nuiterial, being obscure

and almost inexpressible. Fortunately, there is a ready standard, by means

of which we may ascertain, amid many, what similarity < r dis.similarity is

essential to our inquiry. To find this, we need but look at the reason ol
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Wood's case (a), gives a particular illustration of this rule, by a

case which would be false doctrine with us, but which serves to

show the force of the rule. Thus, if the manor of Dale be by-

express words given by statute to the king, saving the right of all

persons interested therein, or if the statute vests the lands of A.

in the king, saving the rights of A-, the interest of the

owner is not * saved, inasmuch as the saving clausQ is [
* 463 ]

repugnant to the grant ; and if it were allowed to oper-

ate, it would render the grant vain and nugatory. But there is

a distinction in some of the books between a saving clause and a

proviso in the statute, though the reason of the distinction is not

very apparent It was held by all the barons of the exchequer,

in the case of The Attorney General v. The Governor and Com-

pany of Chelsea Water Works (6), that where the proviso of an

act of Parliament was directly repugnant to the purview of it,

the proviso should stand, and be held a repeal of the purview, be-

cause it speaks the last intention of the lawgiver. It was com-

pared to a will, in which the latter part, if inconsistent with the

former, supersedes and revokes it But it may be remarked upon

this case of Fitzgibbon, that a proviso repugnant to the purview

of the statute, renders it equally nugatory aad void as a repug-

nant saving clause ; and it is difficult to see why the act should

be destroyed by the one, and not by the other, or why the pro-

viso and the saving clause, when inconsistent with the body of

the act, should not both of them be equally rejected. There is

(a) 1 Co. 47, a.

(h) Fitzg. Rep. 195. 4 Geo. 11.

the rule that particulars limit generals. It is a rule auxiliary to the far
more comprehensive rule, that the intent of the legislator must be fol-

lowed in interpretation and construction. '"It affords a mere suggestion to

the judicial mind that, where it clearly appeai-s that the law-maker was
thinking of a particular clas.s of persons or objects, his words of more gen-
eral description may not have been intended to embrace those not within
the class." Woodworth v. State of Ohio, supra, 198.

If by any sign it appears that his aim was fuller, his words mu.st be given
more extensive application. He had in view a certain group of objects, and
the re.semblance which would associate any particular object with the group
must be such a resemblance as would be apparent and c-onspicuous from
his peculiar point of view. Moreover, we know the general prospect which
lay before him. He was viewing the old law. the mischief, and the remedy.
Here we find the desired standard of similarity. We apply it by asking,

—

Is therea similarity apparent from the legislator's point of view? or, in other
words, is there a similarity as respects the old law. the mischief, and the
remedy? Cases cited show that the absence of such similarity is that which
gives occasion for operation of the rule.
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also a technical distinction between a proviso and an exception

in a statute. If there be an exception in the enacting clause of

a statute, it must be negatived in pleading ; but if there be a sep-

arate proviso, that need not (a).

Several acts in pari materia, and relating to the same subject,

are to be taken together, and compared, in the construction of

them, because they are considered as having one object in view,

and as acting upon one system. This rule was declared in the

cases of Rex v. Loxdall, and the Earl of Ailesbury v. Patter-

son (6) ; and the rule applies, though some of the statutes may
have expired, or are not referred to in the other acts. The ob-

ject of the rule is to ascertain and carry into effect the

[ * 464 ] intention ; and it is to be inferred, * that a code of stat-

utes relating to one subject, was governed by one spirit

and policy, and was intended to be consistent and harmonious in

its several parts and provisions. Upon the same principle, when-

ever a power is given by a statute, every thing necessary to the

making of it effectual, or requisite to attain the end, is implied.

Quando lex aliquid concedit, concedere videtur et id, perquod de

venitur ad illud.

Statutes are likewise to be construed in reference to the prin-

ciples of the common law, for it is not to be presumed the legis

lature intended to make any innovation upon the common law,

further than the case absolutely required. This has been the

language of the courts in every age ; and when we consider the

constant, vehement, and exalted eulogy which the ancient sages

bestowed upon the common law as the perfection of reason, and

the best birthright and noblest inheritance of the subject, we can-

not be surprised at the great sanction given to this rule of con-

struction. It was observed by the judges, in the case of Stotvell

V. Zouch (c), that it was good for the expositors of a statute to

approach as near as they could to the reason of the common law

;

and the resolution of the barons of the exchequer, in Heydoii's

case (d), was to this effect. For the sure and true interpretation

of all statutes, whether penal or beneficial, four things are to be

(a) Abbot, J., 1 Barnw. & Aid. 99.

(6) 1 Burr. Rep. 445. Doug. Rep. 27. See, also, Vernon's Case, 4 Co. 4. 4

Term R. 447, 450. 5 76. 417. Dwarris on Statutes, 699. Thompson, Ch.

J., 15 Johnson. 380, S. P.

(c) Plowd. 365.

(d) 3 Co. 7.
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considered : What was the common law before the act ; what was

the mischief against which the common law did not provide ;

what remedy the Parliament had provided to cure the defect

;

and the true reason of the remedy. It was held to be the duty

of the judges, to make such a construction as should repress the

mischief, and advance the remedy (a).

In the construction of statutes, the sense which the contem-

porary members of the profession had put upon them is deemed

of some importance, according to the maxim that

* contemporanea expositio est fortissima in lege (b). [*465]

Statutes that are remedial and not penal, are to receive

an equitable, interpretation, by which the letter of the act is

sometimes restrained, and sometimes enlarged, so as more effect-

ually to meet the beneficial end in view, and prevent a failure of

the remedy. This may be illustrated in the case of the registry

acts, for giving priority to deeds and mortgages, according to

the dates of the registry. If a person claiming under a registered

deed or mortgage, had notice of the unregistered prior deed when

he took his deed, and procured the registry of it in order to de-

feat the prior deed, he shall not prevail with his prior registry,

because that would be to counteract the intent and policy of the

statutes, which were made to prevent and not to uphold frauds.

Statutes are sometimes merely directory, and, in that case, a

breach of the direction works no forfeiture or invalidity of the

thing done ; but it is otherwise if the statute be imperative (c).

Effect of Temporary Statutes.—If an act be penal and tem-

porary by the terms or nature of it, the party offending must be

prosecuted and punished before the act expires, or be repealed.

Though the offence be committed before the expiration of the

[a) This is especially the case as to statutes which relate to matters of pub-
lic utility, as to establishments of piety, charity, education and public im-
provements. Magdalen College case, 11 Co. 71, 6.

(h) Where the penning of a statute is dubious, long usage Ls a just medium
to expound it by ; for jus et norma loquendi are governed by usage. Tlie
meaning of things spoken or -written must be. as it hath been constantly re-

ceived to be, taken from common acceptation. Ch. J. Yanghan. in Shep-
pard r. Gosnold, Vnugh. Rep. 169. A contemporary expo-sition even of the
Constitution of the United States, practiced and acquiesced in for a period
of years, fixes the construction. Stuart r. Laird, 1 Cranch. 299.

(c) To interpret a statute strictly, is to adhere preciseh- to the words or
letter of the law, which includes of course fewer particulars than a freer con-
struction. To interpret it liberally, largely, or comprehensively, is to carry
the meaning of the lawgiver into more complete effect, than a confined inter-
pretation would allow. It may be termed the rational interpretation.
Buihcrforth'd Inst. b. 2, ch. 7. sec. 3—11.
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act, the party cannot be punished after it has expired, unless a

particular provision be made by law for the purpose (a). If a

statute be repealed, and afterwards the repealing act be

[*466] * repealed, this revives the original act (6);'^ and if a

statute be temporary, and limited to a given number of

years, and before the expiration of the time it be continued by

another act, it was formerly a question under which statute acts

and proceedings were to be considered as done. In the case of

The College of Physicians (c), it was declared, that if a statute

be limited to seven years, and afterwards by another statute be

made perpetual, proceedings ought to be referred to the last sta-

tute, as being the one in force. But this decision was erroneous,

and contrary to what had been said by Popham, Ch. J., in Dingley

\. Moor (d), and all acts, civil and criminal, are to be charged

under the authority of the first act. Thus, in the case of Rex v.

Morgan (e), on an indictment for perjury, in an affidavit to hold

to bail, it was laid to have been taken by virtue of the statute of

12 Geo. I., which was a temporary law for five years, and which

was afterwards, and before the expiration of it, continued by the

act of 5 Geo. II., with some alterations. Lord Chief Justice

Hardwicke said, that when an act was continued by a subsequent

act, every body was estopped to say the first act was not in force;

and as the act in question was not altered in respect to bail, the

(a) Miller's case, 1 Wm. Blacks Rep. 451. The Irresistible, 7 mieaton, 551.

The United States v. Passmore, 4 Dalian, 372. The State v. Cole, 2 M'Cord'a
Rep. 1. Anon. 1 Wash. Cir. Rep. 84. The State v. The Tombeckbee Bank,
1 SteivarVs Ala. Rep. 347. Commonwealth v. Marshall, 11 Pick. Rep 350.

Allen V. Farrow, 2 Bailey'' s S. C. Rep. 584. The same as to judicial proceed-

ings begun under an act. and not finished when it is repealed. They cannot

be pursued. 1 Win. Blacks Rep. 451. 4 Yafes^ 392. Wharton's Dl;/. 709, n. 6.

But it seems, that a seaman in the navy, put under arrest before his term of

ser%'ice expired, may be retained for trial by a court martial after his term
has expired. This rule of construction is indispensable to the di.scipliueol'

the navy. Ckse of Walker on /tab. Corp., American Jurist, No. 0. p. 281.

(b) 2 Inst. 686. Doe v. Naylor, 2 Blackf hid. Rep. 32. M'Nair r. Uagland,

1 Bad. & Dcp. Eq. Cas. 525. A statute in Ohio of February 14th, lf^09, and of

Illinois of 19th January, 1826, abolished the rule of the common law, stated

in the the text, as to the constructive revival of repealed statutes.

(c) Littleton's Rep. 212.

(rf) Cro. Eliz. 750.

(e) Str. 1066.
" 1 Black.stone, 90. This general rule of the common law was not motli-

fied by Congress until the passage of the act of Feb. 25, 1871, c. 71. ? 3, 16

Stat, at L. 431, now I 12 of Kev. Stat., which declared that, "whenever an

act is repealed which repealed a former act. such former act shall not thereby

be revived, unless it shall be expressly so provided." U S. r. IMiill)nck

120 U. S. 52, 58 (1886). The latter rule now obtains in most of the States)
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offence was properly laid to have been done against the first act.

In Shipman v. Henbest (a), the king's bench held, that if a stat-

ute be permitted even to expire, and be afterwards revived by

another statute, the law derives its force from the first statute,

which is to be considered as in operation by means of revival. If

however, a temporary act be revived after it has expired, the in-

termediate time is lost, without a special provision reaching to

the intermediate time (6).

* Statute Penalties.—If a statute inflicts a penalty [ *467 ]

for doing an act, the penalty implies a prohibition, and

the thing is unlawful, though there be no prohibitory words in

the statute. Lord Holt, in Bartleit v. Viner (c), applied this rule

to the case of a statute inflicting a penalty for making a particular

contract, such as a simoniacal or usurious contract; and he held,

that the contract was void under the statute, though there was a

penalty imposed for making it. The principle is now settled,

that the statutory prohibition, is equally efficacious, and the il-

legality of a breach of the statute the same, whether a thing be

prohibited absolutely or only under a penalty (d). The New
York Revised Statutes (e), make the doing an act contrary to a

statute prohibition a misdemeanor, though no penalty be imposed.

"Whether any other punishment can be inflicted than the penalty

given by the statute, has been made a serious question. The

court of EL B., in Rex v. Robinson (g), laid down this distinction,

that where a statute created a new offence, by making unlawful

what was lawful before, and prescribed a particular sanction, it

must be pursued, and none other; but where the offence was pun-

Co) 4 Term Rep. 109.

(b) Statutes are not considere<l to be repealed by implication, unless tbe
repugnancy between tbe new provision and a former statute be plain and
unavoidable. Foster's case. 1 1 Co. 56, &.i, a. 1 £ol. Rep. 91. 10 J/od. Rep.
118, org. Bacon's Abr. tit Statute, D.

(c) Carth. 2ol. Skinner. 322.

(d) Bensley r. Bignold, 5 Bamw. & AM. 335. The State v. Fletcher, oXew
Hamp. Rep. 257. Every statute made to redress an injury, grievance, or mis-
chief, gives an action to the party aggrieved, either expressly or by implica-
tion. Yon Hook r. Whitlock, 2 Edward.^' V. C. Rep. 304. Afl&rmatives in
statutes that introduce a new rule, imply a negative of all that is not within
the purview. Hob. Rep. 298. And when a statute limits a thing to be done
in a particular form, it includes in itselt a negative, viz: that it shall not be
done otherwise. Pfowd. 206, b. Affirmative words in a .statute do sometimes
imply a negative of what is n;.t affirmetl, as strongly as if expressed. Nott,
J., in 0»hen r. Hoff, 2 Tredway's Bep. G61.

(e) Vol. ii. p. 696, sec. 39.

{jg) 2 Burr, 799.
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ishable at common law, and the statute prescribed a particular

remedy, the sanction was cumulative, and did not take away the

common law puaishment, and either remedy might be pursued.

The same distinction had been declared long before (a) ; and the

proper inquiry in such cases is, was the doing of the thing, for

which the penalty is inflicted, lawful or unlawful, before the pass-

ing of the statute? If it was no offence before, the party offend-

ing is liable to the penalty, and to nothing else. The distinction

between statutory offences, which are mala prohibita only, or

mala in se, is how exploded, and a breach of the statute

[ * 468 ] law, in either *ca8e, is equally unlawful, and equally a

breach of duty; and no agreement, founded on the con-

templation of either class of offences, will be enforced at law or

in equity (6).

There are a number of other rules, of minor importance, rela-

tive to the construction of statutes, and it will be sufl&cient to ob-

serve, generally, that the great object of the maxims of interper-

tation is, to discover the true intention of the law; and whenever

that intention can be indubitably ascertained, and it be not a

violation of constitutional right, the courts are bound to obey it,

whatever may be their opinion of its wisdom or policy (c). But

it would be quite visionary to expect, in any code of statute law,

such precision of thought and perspicuity of language, as to pre-

clude all uncertainty as to the meaning, and exempt the com-

munity from the evils of vexatious doubts and litigious interpre-

tations. Lord Coke complained (d) that in his day great qiiestions

had oftentimes arisen " upon acts of Parliament, overladen with

provisoes and additions, and many times on a sudden penned or

corrected, by men of none, or very little judgment in law."

Various and discordant readings, glosses, and commentaries,

will inevitably arise in the progress of time, and, perhaps, as

often from the want of skill and talent in those who comment, as

in those who make the law. Though the French codes, digested

la) Castle's case, Cro. J. 644. Regina v. Wigg. 2 Snik. 460.

(b) Aubert v. Maze, 2 Bos. <& Puller, 371. Cannon v. Bryce, 3 Bnrnw. &Ald.
179. Dameis ex parte, 14 Vesey, 191.

(c) QuoHes in verbis nulla est ambigullas, ibi nulla expositio contra verba ex-

pressa fienda est. The Englisli judges have irequently ohsetved, in answer to

the remark that the legislature meant so and so, that they in that case have

not so expressed themselves, and therefore the maxim applied, quod voluit

lion dixit. " Where I find the words of a statute perfectly clear, I shall ad-

here to the words," said Deniuau, Ch. J., in 4 Nevil t& Manning, 426.

id) Prcf. to 2 Co.
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Tinder the revolntionary authority, are distinguished for senten-

tious brevity, there are numerous volumes of French reports al-

ready extant, upon doubtful anddiflficult questions, arising within

a few years after those codes were promulgated (a).

* The Emperor Justinian, in one of the edicts which [
* 469 ]

he published in confirmation of the authority of the

Pandects, and prefixed to that work, expressly prohibited the

civilians of his time, and those of all future ages, from writing

any commentary upon his laws (6). The history of Justinian's

reign shows the folly and absurdity of this attempt to bar all

future innovation. Greater changes took place in a few years in

the laws and jurisprudence of Justinian, said Montesquieu, than in

the three hundred years of the French monarchy immediately

preceding his time; and those changes were so incessant and so

trifling, that the inconstancy of the emperor can only ]ye ex-

plained by having recourse to the secret history of Procopius,

where he is charged with having sold equally his judgments and

his laws (c).

(a> The Journal du Palais, presevtant la Jurisprudence de la Cmir de Cas-

sation, et dcs Cours Boyales, sur VappUfatinn de ious les Codes Francois aux
questions douteuses et difficiles, had amounted, in 1818, to fifty volames and
upwards. From the time of the French revolution, down to 1828, there
were 100 volumes of .statutory law made in France.

(6) Secunda Prsefaiio Digestorum. sec. 21. In imitation of Justinian, the
king of Bavaria, by his royal mandate of October 19th, 1813, prohibited the
pnblishino; ot any commentaries on his penal code, by oflScers of state or pri-

vate scholars. The code of Frederick II. of Prussia, referred all dubious
constructions of the law to the interpretation of a law committee, and the
professors of law were not allowed to lecture on the code. Doctor Lieber
says, that M. de Saviiruy was the first Prussian jurist who delivered lectures
on that code, and he justly observes that interpretation cannot be dispensed
with wherever human language is used, except in mathematics. The neces-
sity of it lies in the nature of things, of our mind, and of onr language.
No code can provide for all specific cases, or be so constructed as to close
all further inquiry. In France, Bavaria. Austria, Prussia, &c.. some auth-
ority is always designated, from which, in doubtful cases, explanations
shall be obtained: and in France and Prus-sia, many large volumes of ad-
ditions and explanations have been oflScially published and added to their

codes. See Legal and Political Hermeneutics, by Francis Lieber. 2d edit. Bos-
ton, 1839, p. 40 —46. and which is a treatise replete with accurate logic, and
clear and sound principles of interpretation, applicable to the duties of the
lawgiver, and the science of jurisprudence.

(c) Grandeur des Romains et leur Decadence, c. 20.

32 VOL. I. KENT. 497
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[
* 471] * LECTURE XXI.

OF REPORTS OF JUDICIAL DECISIONS.

Having considered the nature and force of written law, and
the general rules which are applied to the interpretation of stat-

utes, we are next to consider the character of unwritten, or com-

mon law, and the evidence by which its existence is duly ascer-

tained.

The common law includes those principles, usages, and rules of

action, applicable to the government and security of person and

property, which do not rest for their authority upon any express

and positive declaration of the will of the legislature. Accord-

ing to the observation of an eminent English judge (a), statute

law is the will of the legislature in writing, and the common law

is nothing but statutes worn out by time ; and all the law began

by the consfint of the legislature.

Source of the Common Law.—This is laying down the

origin of the common law rather too strictly. A great propor-

tion of the rules and maxims which constitute the immense code "

of the common law, grew into use by gradual adoption, and re-

ceived, from time to time, the sanction of the courts of justice,

without any legislative act or interference. It was the applica-

tion of the dictates of natural justice, and of cultivated reason, to

particular cases. In the just language of Sir Matthew Halo (6),

the common law of England is " not the product of the wisdom of

some one man, or society of men, in any one age ; but of the wis

dom, counsel, experience, and observation, of many ages of wise

and observing men." And his further remarks on this subject

would be well worthy the consideration of those bold projectors,

who can think of striking off a perfect code of law at a single

essay. " Where the subject of any Jaw is single, the prudence of

(a) Lord Chief Justice Wilmot, 2 Wila. Bep. 348, 351.

(6) Preface to BoUe's Abridgment.
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one age may gc far at one essay to provide a fit law ; and yet,

even in the wisest provisions of that kind, experience shows ns,

that new and unthought of emergencies often happen, that neces-

sarily require new supplements, abatements, or explanations.

But the body of laws, that concern the common justice applicable

to a great kingdom, is vast and comprehensive, consists of infinite

particulars, and must meet with various emergencies, and there-

fore requires much time, and much experience, as well as much

wisdom and prudence, successively to discover defects and incon-

veniences, and to apply apt supplements and remedies for them;

and such are the common laws of England, namely, the produc-

tions of much wisdom, time, and experience " (a).

But though the great body of the common law consists of a

collection of principles, to be found in the opinions of sages, or

deduced from universal and immemorial usage, and receiving

progressively the sanction of the courts ; it is, nevertheless, true,

that the common law, as far as it is applicable to our situation

and government, has been recognized and adopted, as one entire

system, by the constitutions of Massachusetts, New York, New
Jersey and Maryland. It has been assumed by the courts of

justice, or declared by statute, with the like modifica-

tions, as the law of the land in every * state. It was [ * 473 ]

imported by our colonial ancestors, as far as it was ap-

plicable, and was sanctioned by royal charters and colonial st?t-

utes (6). It is also the established doctrine, that English stat-

in) Cicero, in like manner, ascribed the excellent Institutes of the Roman
republic to the gradual and successive improvements of time and experience;
and he held that no one mind wasequal to the task. Xostra reftpubfica non unhis
essef ingeniosed mitltnrum ; nee una hominis i-i(a scd aliquot eontiiufa ssecuhs et

sefaiihus—ncque cuncia ingenia eonlata in unum fantiim jwsse hho tempore prori-
drre, tit omnia compleeterentur sine rerum ttsuit retustate. De Eepvh. lil>. 2, 1.

Nee tanporis imius nee hominis esse eonstiiutionem rcipublieie. lb. 2, 21.

{b) Vide supra, p. 342, 343, and th»> opinions of Jndpe Chase, in the case of
the United States r. Worrall, 2 Dallas, 394; and of M'Kean, Ch. J., in .Nforris

r. Vanderen, and Respublica v. Lonjrchamps, 1 Dallas, 67, 111. Stcliilfsof

Penni^yh-ania, 1718, 1777. Laics of Vermont, ch. 6. p. 57. Statute of Xorth
Carolina, 1778, ch. 5. Parson. Ch. J., in Commonwealth r. Knnwlton, 2
3Iass. R. 534. Story, J., in Town of Pawlet v. Clark, 9 Cranch, 333. State
V. Buchanan, 5 Harris & Johns. 355, 6. Buchanan, Ch. J.,—ilcLearn v.

McLellan, 10 Peters' U.S. Hep. 631, 635. The constitution of New York, of
1777. declared that such parts of the common law of Enjrland. and of the
statute law of England and Great Britain, as together with the acts of the
colonial legislature, formed the law of the colony on the 19th of April. 177.5,

should continue to be the law of the state subject, &c. So the common law
and stiitute law of England, were referred to in Mis.souri by the statute of
14th January, 1816, as part of the known and existing law of the terri-

tory, so far as the same was consistent with the law of the territory,
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utes passed before the emigration of our ancestors, and applica-

ble to our situation, and in amendment of the law, constitute a

part of the common law of this country (a).

Force of Adjudged Cases.—The best evidence of the com-

mon law is to be found in the decisions of the courts of justice,

contained in numerous volumes of reports, and in the treatises and
digests of learned men, which have been multiplying from the

earliest periods of the English history down to the present time.'

The reports of judicial decisions contain the most certain evidence,

and the most authoritative and precise application of the rules of

and which, in a modified degree, was the Spanish law. The common and
statute law of England, prior to the fourth year of James I., and of a gen-
eral nature, were adopted by the convention of Virginia in 1776; and in
1795 and 1805, by the government of Ohio. But the Ohio statute was re-

pealed in 1806. In the Revised Statutes of J/Zmofs, published in 18:29, it was
declared, that the common law of England, and English statutes of a gen-
eral nature made in aid of it, prior to the fourth year of James I., with the
exception of those concerning usury, were to be rules of decision until re-

pealed. In 1818, the common law was adopted by statute in the state of
Indiana, and in 1835 in Missouri, under the same limitations ; and it is tin

derstood, that the common law and the statute law of England, down to the
year 1776, and applicable to their constitution and circumstances, are the
law in the states of Mi.ssissippi and Georgia. In the latter state the same
was declared to be in force by the statute of February 25th, 1784.

(a) Patterson v. Winn, 5 Peters' U. 8. Rep. 233. Sackett v. Sackett, 8
Pick. Rep. 309. Opinion of Cranch, Ch. J., in the case ex parte Watkins, 7
Peters' U. 8. Rep. App. p. 976, 7 Bogardus v. Trinity Church, 4 Paige's Rep.
198. The heirs of Gerard v. The City of Philadelphia, 4 Rawle, 333, GiKson,
Ch. J. The Congress of 1774 claimed to be entitled to the benefit, not only
of the common law of England, but of such of the Englisli statutes as existed
at the time ot their colonization, and which they had by experience respec-

tively found to be applicable to their several local and other circumstances.
Journals of Congress, October 14th, 1774. This was only declaratory of the
principle in the English law, that English subjects going to a new and un-
inhabited country, carry with them, as their birthright, the laws of Eng-
land, existing when the colonization takes place. Blankard r. Galdy. 2 Salk.

Rep. 411. The decision of the lords of the privy council, 2 P. Win. 75.

Button V. Howell, Show. Pari. Ca. 31, 32. 1 Black. Com. 107. See also Com-
monweath i\ Leach, 1 Mass. Rep. 60. Same v. Knowlton, 2 Ibid. 534. The
rule is different upon the conquest of a country ; the conqueror may deal
with the inhabitants and give them what laws he pleases, but until an alter-

ation be made, the former laws continue. Calvin's case, 7 Co. 17. The civil

code of Louisiana, art. 3521, and the statute of that state of 1828, repealed
the Spanish, Roman and French laws in force when Louisiana was ceded to

the United States. But it was held in Reynolds v. Swain, 13 Louisiana Rep.

193, that this repeal only extended to the positive, written or statute laws
of those nations, introductory of a new rule, and not to those which were
merely declaratory ; and that it Avas not intended to abrogate those principles

of law which had been established or settled by the decisions of the courts

of justice. It was therefore the daily practice, in the courts of Louisiana,

to resort to the laws of Rome and France, and the commentaries on those

laws, for the elucidation of principles applicable to analogous cases.
' 1 Blackstone, 63, 64.
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common law." Adjudged cases become precedents for future

cases resting upon analogous facts, and brought within the same

reason; and the diligence of counsel, and the labour of judges,

are constantly required, in the study of the reports, in order to

understand accurately their import, and the principles they es-

tablish. But to attain a competent knowledge of the common law

in all its branches, has now become a very serious undertaking,

and it requires steady and lasting preservance, in consequence of

the number of books which beset and encumber the path

of the student (a). * The grievance is constantly grow- [
* 474 ]

ing, for the number of periodical law reports and treatises

which issue from the English and American press, is continually

increasing; and if we wish to receive assistance from the com-

mercial system of other nations, and to become acquainted with

the principles of the Eoman law, as received and adopted in con-

tinental Europe, we are still in greater danger of being con-

founded, and of having our fortitude subdued, by the immensity

and variety of the labotu-s of the civilians (6). It is necessary

that the student should exercise much discretion and skill, in the

selection of the books which he is to peruse. To encounter the

whole mass of law publications in succession, if practicable,

(a) The nnmber of volumes of English reports, exclnsive of reports relat-

ing to the courts of admiralty, elections, settlement cases, and Irish reports,

amount (1826) to 364, and to render their contents accessible, the digested
indexes of the mo<lern reports amount to 33 volumes. The text books, or
treatises, amount to 184 volumes, and the digests and abridgments to 67 vol-

umes, making in the whole a copious library of 648 volumes, in addition to

the statute law. See Humphreys on Real Properly, p. 163. To these we may
add upwards of 200 volumes of American reports, treatises, and digests.

[h) M. Camus annexed to his Letters sur la Projfcs.fion d^Arocat, a catalogue
of select books for a lawyer's library, which he deemed the most useful to

possess and understand; and that catalogue, in the edition of 1772, included
near 2000 volumes, and many of them ponderous folois, and not one of them
had any thing to do with the English statute or common law. It is now a
complaint in France, that the crowd of reports of decisions encumber the law
libraries; and M. Dupin, in his Jurisprudence des Arrets, edit. 1822. alludes

to the immensity of such collections, and the great abuses to which that
.species of j urisprudence is subject. His select law library, for the use of
law students and young advocates, contained 343 volumes. One great abuse
in the practice of reporting is, that there is no very ca*-eful selection of de-
cisions which are only worthy to be reportetl. but every adjudication, though
upon common-place learning, and upon points which have been again and
again decided, is usually given in one promiscuous mass. Lord Bacon, in

his proposition for the amendment of the law, wisely recommended '"that ho-

monymise. as Justinian called them, that is, cases merely of iteration and
repetition, be purged away."

•' As to the pre-eminent authority of decisions on points of interuatiooal
law, see ante, pp. 69—70.
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would be a melancholy waste or misapplication of strength and
time.

[
* 475] * Lord Bacon, in the aphorisms annexed to his treatise

De augmentis Scientiarum, speaks of the necessity of a

revision and digest of the law, in order to restore it to a sound
and profitable state whenever there has arisen a vast accumula-

tion of volumes, throwing the system into confusion and uncer-

tainty. The evils resulting from the indigestible heap of laws,

and legal authorities, are great and manifest. They destroy the

certainty of the law, and promote litigation, delay, and subtilty.

The professors of the law cannot afford the expense and time

necessary to collect and study the volumes, and they are obliged

to rely too much on the second-hand authority of Digests

—

ipse

advocatus, cum tot lihros perlegere et vincere non possit, compen-

dia sectatur—glossa fortasse aliqua bona (a). The period an-

ticipated by Lord Bacon seems now to have arrived. The spirit

of the present age, and the cause of truth and justice, require

more simplicity in the system, and that the text authorities should

be reduced within manageable limits; and a new digest of the

whole body of the American common law, upon the excellent

model of Comyn's Digest, and executed by a like master artist,

retaining what is applicable, and rejecting everything that is ob-

solete and inapplicable to our institutions, would be an immense

public blessing.

A solemn decision upon a point of law, arising in any given

case, becomes an authority in a like case, because it is the highest

evidence which we can have of the law applicable to the subject,

and the judges are bound to follow that decision so long as it

stands unreversed, unless it can be shown that the law was mis-

understood or misapplied in that particular case. If a decision

has been made upon solemn argument and mature de-

[ *476] liberation, the presumption is in * favour of its correct

ness; and the community have a right to regard it as a

just declaration or exposition of the law, and to regulate Iheir

actions and contracts by it. It would therefore be extremely in-

convenient to the public, if precedents were not duly regarded,

and pretty implicity followed. It is by the notoriety and sta-

bility of such rules, that professional men can give safe advice to

{a) Bacon's Aphori-^mn, De aceumiilationc leffum nimin, Apli. No. 53—o8. De

novis difjestis Icffum, Aph. No. 59—G4. Dc scriptoribua authenticis, Aph. No. 78.
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those who consult them; and people in general can venture with

confidence to buy and to trust, and to deal with each other (a).

If judicial decisions were to be lightly disregarded, we should

disturb and unsettle the great land-marks of property. "When a-

rule has been once deliberately adopted and declared, it ought

not to bo disturbed, unless by a court of appeal or review, and

never by the same court, except for very cogent reasons, and upon

a clear manifestation of error; and if the practice were other-

wise, it would be leaving us in a state of perplexing uncertainty

as to the law (6). The language of Sir "William Jones (c) is ex-

ceedingly forcible on this point "No man," says he, "who is not

a lawyer, would ever know how to act; and no man who is a law-

yer would, in many instances, know what to advise, unless courts

were bound by authority as firmly as the Pagan deities were sup-

posed to be bound by the decrees of fate."

Throughout the whole period of the Year Books, from the

reign of Edward III. to that of Henry YII. the judges were in-

cessantly urging the sacrednessof precedents, and that a coun-

sellor was not to be heard who spoke against them, and that they

ought to judge as the ancient sages taught. If we judge against

former precedents, said Ch. J. Prisot (d), it will be a bad example

to the barristers and students at law, and they will not give any

credit to the books, or have any faith in them. So the court of king's

bench observed in the time of James I. (e), that the

point which had been often adjudged * ought to rest in [ *477 ]

peace. The inviolability of precedents was thus incul-

cated at a period which we have been accustomed to regard as

the infancy of our law, with as much zeal and decision as at any

subsequent period.

But I wish not to be understood to press too strongly the doc-

trine of stare decisis, when I recollect that there are one thous-

and cases to be pointed out in the English and American books

of reports, which have been overruled, doubted, or limited in

their application. It is probable that the records of many of the

courts in this country are replete with hasty and crude decisions;

and such cases ought to be examined without fear, and revised

(rt) 16 Johns. Rep. 40-2.

(6) 20 Ihi(J.l'22.

(c) Jones' Essay on Bailment, '.t6.

(d) 33 Hen. VI. -11.

(c) Cro. Jac. 527.
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without reluctance, rather than to have the character of our law
impaired, and the beauty and harmony of the system destroyed

by the perpetuity of error.^ Even a series of decisions are not

always conclusive evidence of what is law; and the revision of a

decision very often resolves itself into a mere question of ex-

pediency, depending upon the consideration of the importance of

certainty in the rule, and the extent of property to be affected by

a change of it. Lord Mansfield frequently observed, that the cer-

tainty of a rule was often of much more importance in mercantile

cases than the reason of it, and that a settled rule ought to be

observed for the sake of property; and yet, perhaps, no English

judge ever made greater innovations and improvements in the

law, or felt himself less embarrassed with the disposition of the

elder cases when they came in his way, to impede the operation

of his enlightened and cultivated judgment. His successor, Lord
Kenyon, acted like a Roman dictator, appointed to recall and re-

invigorate the ancient discipline. He controlled or overruled

several very important decisions of Lord Mansfield, as dangerous

innovations, and on the ground that they had departed from the

precedence of former times, and disturbed the landmarks of pro-

perty, and had unauthorizedly superadded equity powers to a

court of law. "It is my wish and my comfort," said that vener-

' It is a matter of some concern that, in point of fact, the doubting, limii-

ing. and overruling of cases, is sometimes connected with changes in the per-

sonal composition, and even in the political complexion of the courts. A
Avide field is ever open for judicial legislation, which, of necessity, is con-
ducted on various principles and towards divers ends.

Says Sir Henry Maine:—"We in England are well accustomed to the ex-
tension, modification, and improvement of law by a machinery which, in

theory, is incapable of altering one jot or one line of existing jurisprudence.

The process by which this virtual legislation is effected is not so much sen-

sible as unacknowledged. With respect to that great portion of our legal

system which is enshrined in cases and recorded in law reports, we habitually

employ a double language and entertain, as it would appear, a double and
inconsistent set of ideas. When a group of facts comes before an English

Court for adjudication, the whole course of the discussion between the judge
and the advocates assumes that no question is, or can be, raised whicli will

call for the application of any principles but the old ones, or of any distinc-

tions but such as have long since been allowed. It is taken absolutely for

granted that there is somewhere a rule of known law which will cover the

facts of the dispute now litigated, and that, if such a rule be not discovered,

it is only that the necessary patience, knowledge, or acumen is not forth-

coming to detect it. Yet the moment the judgment has been rendered and
reported, we slide unconsciously or unavowedly into a new language and a

ii€w train of thought. We now admit that the new decision has modi tied the

law. The rules applicable have, to use the very inaccurate expression some-

times employed, become more elastic. In fact, they have been changed."

Ancient Law, pp. 31, 32.
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able judge, "to stand super ajitiquas vias. I cannot

legislate, but by my * industry I can discover what our [ * 478 ]

predecessors have done, and I will tread in their foot-

steps." The English courts seem now to consider it to be their

duty to adhere to the authority of adjudged cases, when they have

been so clearly, and so often, or so long establised, as to create a

practical rule of property, notwithstanding they may feel the

hardship, or not perceive the reasonableness of the rule. There

is great weight in the maxim of Lord Bacon (a), that optima est

lex, quce minimum reUnquit arbitrio judicis; optimus judex, qui

minimum sibi. The great difficulty as to cases, consists in mak-

ing an accurate application of the general principle contained in

them to new cases, presenting a change of circumstances. If the

analogy be imperfect, the application may be erroneous. The

expressions of every judge must also be taken with reference to

the case on which he decides; we must look to the principle of

the decision, and not to the manner in which the case is argued

upon the bench, otherwise the law will be thrown into extreme

confusion (6). The exercise of sound judgment is as necessary

in the use, as diligence and learning are requisite in the pursuit,

of adjudged cases (c).

Considering the influence of manners upon law, and the force

of opinion, which is silently and almost insensibly controlling

the course of business and the practice of the courts, it is im-

possible that the fabric of our jurisprudence should

* not exhibit deep traces of the progress of society, as [ * 479 ]

well as of the footsteps of time. The ancient reporters

are going ver}' fast, not only out of use, but out of date, and al-

most out of recollection. The modern reports, and the latest of

the modern, are the most useful, because they contain the last,

and, it is to be presumed, the most correct exposition of the law,

and the most judicious application of abstract and eternal prin-

(fi) Bncon'n Works^ vol. vii. p. 448. Aphor. 46.

(b) Best, Ch. J., 2 Bing. Rep. 229. Marshall, Ch. J., 6 TMieaton, 399.
(c) M. Dupin, in his Jurisprudence des Arrets, has given ns many excellent

rules and oteervations, on the value, and on the abuse ot the authority of re-

ports of judicial decisit»ns. He admits the force of them when correctly
stated, and applied with discernment and sobriety; and that they have the
force of law when there has been a series ot uniform decisions on the same
point, because they then become conclusive evidence of the law. The im-
mense collection by M. Merlin, in his Repertoire, and especially in his Que»-
iions de Droit, he would say, had the stamp of Papinian, if it were permitted
to compare any lawyer to Papinian.
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ciples of right to the refinemeuts of property. They are like-

wise accorapanied by illustrations best adapted to the inquisitive

and cultivated reason of the present age. But the old reporters,

cannot be entirely neglected, and I shall devote the remainder

of this lecture to a short historical review of the principal re-

porters prior to the present times. No one ought to read a book,

said M. Lami (a), (and the remark has peculiar application to

law books,) unless he knows something of the author, and when
he wrote, and the character of the work, and the character of the

edition.

The division line between the ancient and the modern English

reports may, for the sake of convenient arrangement, be placed

at the revolution in the year 1688. The distinction between the

old and new law seems then to be more distinctly marked. The

cumbersome and oppressive appendages of the feudal tenures

were abolished in the reign of Charles II., and the spirit of mod-

ern improvement, and of commercial policy, began then to be

more sensibly felt, and more actively diffused. The appointment

of that great and honest lawyer. Lord Holt, to the station of

Chief Justice of the King's Bench, gave a new tone and impulse

to the vigour of the common law. The despotism of the Stuarts

was abolished for ever, and the civil and political liberties of the

English nation were more explicitly acknowledged and defined,

at the accession of the House of Orange. The old report

[ * 480 ] ers *will include all the reports from the Year Book

down to that period; and we will, in the first place, be-

stow upon those of them which are the most distinguished, a

cursory glance and rapid review.

Year Books.—The oldest reports extant on the English law,

are the Year Books, which consist of eleven parts or volumes,

written in law French, and extend from the beginning of the

reign of Edward XL, to the latter end of the reign of Henry VIIL,

a period of about two hundred years. There are a few broken

cases, which may be gleaned from the old abridgments, and par-

ticularly from Fitzherbert, which go back to the reign of Henry

III. The Year Books were first printed in the reign of James I.,

and were again printed by subscription in 1679; but they have

never been translated, and they are not worth the labour and ex-

pense either of a new edition or a translation. The substance of

(a) Entretiena, siir le Sciences, ct sur la manicre iVetudier.
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the Tear Books was afterwards included in the great abridgments

of Statham, Fitzherbert, and Brooke, and those compilations

superseded, in a considerable degree, the use of them. The Year

Books were very much occupied with discussions touching the

forms of writs, and the pleadings and practice in real actions,

which have gone entirely out of use. In a late case in the C. B.

the judges spoke with some sharpness of reproof against going

back to the Year Books in search of a precedent in the case of

levying a fine (o). The great authenticity and accuracy of the

Year Books arose from the manner in which they were composed.

There were four reporters appointed to that duty, and they had a

yearly stipend from the crown, and they used to confer together,

and the reports being settled by so many persons of approved dili-

gence and learning, deservedly carried great credit with them (6).

But so great have been the changes since the feudal ages, in the

character of property, the business of civil life, and

the practice of the courts, that tlie * mass of curious [ * 481 ]

learning and technical questions contained in the Year

Books, has sunk into oblivion; and it will be no cause of re-

gret if that learning be destined never to be reclaimed. The
Year Books have now become nearly obsolete, and they are valu-

able only to the antiquary and historian, as a faithful portrait of

ancient customs and manners (c).

Dyer.—The Year Books ended in the reign of Henrj' TUT.,

because persons were no longer appointed to the task of report-

ing, with the allowance of a fixed salary. Private lawyers then

undertook the business of reporting for their own use, or for the

purpose of publication. Many English lawyers have regretted

that the practice of appointing public reporters, with a stipulated

compensation, as is now the American practice, was not continued,

as it would have relieved the- profession from many hasty and

inaccurate reports, which have greatly increased the uncertainty

of the law. The reports of Dyer relate to the reigns of Henrj'

Vm., Edward YL, Mary, and Elizabeth. They have always been

held in high estimation, for Dyer presided as chief justice in

the C. B. for upwards of twenty years, and was distinguished

{a) 2 Tauni. Rep. 201.

{b) Preface to Ploicden^st Reports.

(c) In 1 Bameicnil <£ Crr^strell. 410. the conrt of king's bench decided a
ca.se chiefly upon the anthority of a citation from the Year Book of 42 Edw.
III. ; but such a reference is rare.
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for learning, ability, and firmness. His reports were afterwards

enriched by marginal notes of Chief Justice Treby, and which
are said by Mr. Justice Buller (a) to be good law. The work
was compiled in law French, and published in an English trans-

lation in 1793, with the notes.

Plowden.—Plowden's Commentaries embrace the same period

as the reports of Dyer. They bear as high a reputation for ac-

curacy as any ancient book of reports, though Lord Coke said he

had discovered four cases in Plowden which were erroneous (b).

Plowden gives the pleadings in those cases in

[ *482 ] * which judgment was entered; and the arguments of

counsel, and the decisions on the bench, very much at

large. They were first published in 1578, and taken originally, as

he says, for his private use. But he took great pains in rendering

his work accurate, and he reported nothing but what had been

debated and decided upon demurrer, or special verdict; and his

reports were likewise submitted to the inspection of the ser-

geants and judges. The work is, therefore, distinguished for its

authenticity and accuracy; and though not of so dramatic a

character as much of the Year Books, it is exceedingly interest-

ing and instructive, by the evidence it affords of the extensive

learning, sound doctrine, and logical skill of the ancient English

bar.

Coke's Reports.—Lord Coke's Reports, in 13 parts or volumes,

are confined to the reigns of Elizabeth and James, and deserv-

edly stand at the head of the ancient reports, as an immense re-

pository of common law learning. The first eleven books of his

reports contain about 500 cases, and were published in his life-

time and he took care to report and publish only what he calls

leading cases, and conducive to the public quiet. Lord Bacon

said, that had it not been for Sir Edward Coke's Reports, the law

in that age would have been almost like a ship without ballast;

and that though "they had extrajudicial resolutions, they did con-

tain infinite good decisions." Much of the various and desultory

learning in these reports is law to this day, and the most valuable

of the cases reported, have been selected, and recommended to the

attention of the American student, by Professor Hoffman, of the

Unversity of Maryland, in his "Course of Legal Study." When

these reports were published, between 1600 and 1615, there were

(a) 3 Tmn. Rep. 84, (.6) Bacon's Works, vol. vi. p. 122.
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no other prior reports, but the Tear Books, Dyer, and Plowden.

Lord Coke said, that ho endeavoured, in his reports, to avoid ob-

Bcurity, ambiguity, and prolixity. It is singular that he should have

so egregiously failed in his purpose. The want of methodical ar-

rangement and Incid order, is so manifest in his rep>orts,

* and he abounds so greatly in extrajudicial dicta and [ *483 ]

collateral discussions, that he is distinguished above

most other reporters, for the very defects he intended to avoid.

It is often very difficult to separate the arguments of counsel from

the reasons and decisions of the court, and to ascertain precisely

the point adjudged. This, probably, gave occasion to Ireland

and Manley's Abridgment of Lord Coke's reports, in which they

undertake to detach from the work all the collateral discussion

and learning, and to give only the "very substance and marrow"

of the reports. A work of this kind may be convenient in the

hurry of research, but I believe no accurate lawyer would ever

be content to repose himself upon such a barren account of a de-

cision, without looking into the reason and authorities on which

it was founded (a). "With all their defects. Lord Coke's Reports

are a sfSndard work of that age, and they alone are sufficient to

have discharged him from that great obligation of duty with

which he said he was bound to his profession. AVhen Coke's Re-

ports were first published, they gave much offence to King James,

as containing many doctrines which were deemed too free and

injurious to the prerogative of the crown; and the king com-

manded Lord Coke to strike out the offensive parts, and he also

referred the work to his judges to be corrected (b). But Lord

Coke was too independent ia spirit, and he had too high a regard

to truth and law, to gratify the king on this subject; and he was,

for this and other causes, removed from the office of Chief Jus-

tice of the K. B.

Hobart.—Hobart's reports of cases, in the time of James L,

were printed in 1646, and in a subsequent age they were

revised * and corrected by Lord Chancellor Nottingham. [ * -484 ]

Like the reports of Lord Coke, they are defective in

(rt) We have Lord Coke's authority on the very point. "The advised and
o»derly reading over of the books at large, I absolutely determine to be the
right way to enduring and perfect knowledge: and to nse abridgments as
tables, and to trust only to the books at large." Dedication of Coke's Re-
ports to the Render, p. 1 1

.

{b) Lord Bacon's Wmks, vol. vi. p. 121, 128, 132, 173.
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method and precision, and are replete with copious legal dis-

cussions. Hobart was Chief Justice of the C. B., and a great

lawyer. Judge Jenkins, the contemporary of Coke and Hobart,

has given us, in the preface to his reports, an exalted eulogy on

those distinguished men, and the biographical sketch of their

characters is peculiarly animated and lively. Jenkins compiled

his reports, or centuries, (as he quaintly terms them,) during the

tumult of the civil wars under Charles I. and the commonwealth

;

and they resemble more a digest of decisions after the manner of

Fitzherbert and Brooke, than regular reports of adjudged cases.

From his intemperate language, and hard fate, it is evident he

was a zealous royalist, and had provoked the resentment of his

enemies. He composed his work, as he says, when he was "brokan

with old age and confinement in prison, where his fellow subjects

grown wild with rage, had detained him for fifteen years, and

that he was surrounded with an odions multitude of barbarians."

He renders a just tribute of veneration to the memory of Lord Coke

and Lord Hobart, as two men who had furnished surprising light

to the professors of the law. They were judges of great authority

and dignity, who, to the most accurate eloquence, joined a super-

lative knowledge of the laws, and consummate integrity, and whose

names, he said, would flourish as long as the laws and the king-

dom should endure. Lord Hobart, as he continues to observe,

was adorned with the brighest endowments, and a piercing under-

standing, and he had always equity before his eyes. Lord Coke

was a judge whom power could not break nor favour bend. He
enjoyed the smiles and frowns of the court by turns, and possessed

an immense fortune, which he had honestly acquired. The only

thing objected to him as a fault was, that he was thought to go

too great lengths with the republican party; but he admits that

he died in the highest estimation.

[ *485 ] * Croke.—Croke's reports of decisions in the courts

of law in the reigns of Elizabeth, James, and Charles,

are a work of credit and celebrity among the old reporters. They

commence about the time that Dyer ended, and were first ])ub-

lished under the protectorate of Cromwell. From the character

of the judge, his gravity, learning, diligence, and advantages, and

from the precision and brevity of his cases, these reports have

sustained their character in every succeeding age, and ore, to this
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day, familiarly referred to, as an authentic depository, of the rules

of the common law.

Yelverton.—The reports cf Telverton are a small collection

of select cases, in the latter part of the reign of Elizabeth, and

the first ten years of the reign of James. He was a judge of the

C. B., and one of the most eminent lawyers of that age, and »vhich

was truly the Augustan age of the old common law learning.

These reports have been lately recommended to the notice of the

American lawyer, by a new edition published in this country-,

and enriched with copious, valuable and accurate notes by Mr.

Metcalf.

Saunders.—In the reign of Charles IL, the most distinguished

of the reports are those of Chief Justice Saunders. They are

confined to decisions in the K. B. for the space of six years,

between the 18th and 24:th years of the reign of Charles IL, and

contain the pleadings and entries in the cases decided, as well as

the arguments of counsel, and the judgment of the court They

are recommended for the accuracy of the entries, and the concise,

clear, and pointed method of decision; and are particularly

valuable t^Tthe practising lawyer, as a book of precedents as well

as of decisions. They have always been esteemed the most accu-

rate and valuable reports of that age, and this is the character

which has been repeatedly given of them by the judges in modern

times (a). A new edition of these reports was published in 1799

by Sergeant "Williams, with very copious notes, which,

in many * instances, are distinct and elaborate essays on [ * 486 ]

the subjects of which they treat Lord Eldon has Said,

in reference to this edition, that to any one in a judicial situation,

it would be sufficiently flattering to have it said of him. that he

was as good a common lawyer as Sergeant Williams, and that no

man ever lived, to whom the character of a great common lawyer

more properly applied. I have no d<^ubt of the merit of the

edition, and of the great learning of the editor. The authorities,

new and old, applicable to the subject, are industriously collected,

and methodically arranged. But with all the praise justly due to

the edition, it is liable to the great objection of making one c f

the old reporters the vehicle of voluminous dissertations. They
introduce perplexity and confusion by their number and length.

If such treatises were published by themselves, the student would

(a) 3 Burr. 1730. 2 Bos. <£• Pull. 23.

511



* 487 SOURCES OP [Part III.

know better where to find them; but when appended to a

plain reporter, they seem to be out of place. Notes would ap-

pear to be more appropriate, if they were confined simply and

drily to the illustration of the case in the text, and, to show, by

a reference to other decisions, how far it might still be regarded

as an authority, and when and where it had been confirmed, or

questioned, or extended, or restricted, or overruled. The conve-

nience and economy of the profession would certainly 'be well

consulted by this course. This edition of Saunders so far sur-

passes in extent and variety of learning, the original work, as to

become a new work of itself, which might properly be denom-

inated AVilliams' notes; and the venerable simplicity of the re-

porter is obscured and lost, in the commentaries of the annotator.

Vaughan.—The reports of Chief Justice Vaughan contain

some very interesting cases. He was a grave and excellent judge,

and his reports consist chiefly of his own arguments and opin-

ions, delivered while he was chief justice, and they are distin-

guished for great variety of learning. The reports of Sir

Thomas Jones, who has also chief justice in the reign of Charles

II.; of Sir Creswell Levinz, who was a judge of the

[ * 487 ] * C. B. ; of Sir Geffrey Palmer, who was attorney general

under Charles II. ; of Lord Chief Justice Pollexfen, whose

reports consist of cases argued by him while he was at the bar;

and of Sir Wm. Jones, who was for twenty-two years a judge,

are all of them works of authority, though a considerable part of

the discussions and decisions which they record ceases at this day

to excite much attention, or to be very applicable to the new and

varied course of human afiPairs.

Value of the Old Reports.—And indeed, it may be here ob-

served, that a very large proportion of the matter contained in

the old reporters, prior to the English revolution, has become

superseded, and is now cast into the shade, by the improvement

of modern times; by the disuse of real actions, and of the sub-

tleties of special pleadings; by the cultivation of maritime juris-

prudence; by the growing value and variety of personal con-

tracts; by the spirit of commerce, and the enlargement of equity

jurisdiction; by the introduction of more liberal and enlightened

views of justice and public policy; and, in short, by the etudy

and influence of the civil law.

In perusing the old reports, we cannot but be struck with the
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long, laborious, and subtle arguments, and the great delay, which

accompanied the investigation of points of law. Thus, for in-

stance, the case of Stoicell v. Zouch, in Plowden, was argued

twice in the C. B., and then twice in the Exchequer Chamber,

before all the judges in England. Calvin's case, in Coke, was

argued first at the bar of the K. B. by counsel, then in the Ex-

chequer Chamber, first by counsel, and then by all the judges.

It was afterwards argued by counsel at two different times, and

then by all the judges at the next term, upon four different days;

and at another term thereafter, by all the judges on four different

days. So again, in Manhy and Richards v. Scott, in Levinz, the

case was argued at the bar three several times, by distinct coun-

sel each time, and afterwards by all the judges at the bench. It

was quite common in former times to have a case spoken to at

two, and three, and four several times, and each time at a

different term, before judgment was rendered. In

* Lord Chief Justice Willes' Reports, in the reign of [ * 488 ]

George H., we find a case which was argued five times,

and at five distinct terms, and the judgment was not rendered

until the space of five years had elapsed from the first argument

It was not until the time of Lord Mansfield, that such repeated

arguments were disused, and great dispatch and unexampled

facility and vigour given to the administration of justice. There

were some advantages attending repeated discussions, which

served as a compensation for the delay and expense attending

them. They tended to dissipate shadows and doubts, and to

unite the opinions on the bench, and prevent that constant divi-

sion among the judges, which has much weakened the authority

of some of our American courts.

Modem Reports.—From the era of the English revolution,

the reports increase in value and importance: and they deal more

in points of law applicable to the great change in property, and

the commerce and business of the present times. I shall not

undertake to speak critically of the particular merits of the mod-

em reports, for this would lead me into too extensive details.

Those of Lord Raymond and Sergeant Salkeld embrace the reigns

of "William and Mary, and Queen Anne; and during that period

Lord Chief Justice Holt gave lustre to the jurisprudence of his

country. The Reports of Sir John Strange, of Lord Chief Baron

Comyns, of Lord Chief Justice Willes, and part of the Reports
33 VOL. I. KENT. 513
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of Sergeant Wilson, occupy the reigns of George I. and II. ; and

they are all respectable, and the Reports of Willes and Wilson,

in particular, very accurate repositories of the judicial decisions

of those reigns. The Reports of Lord Raymond and of Sergeant

Wilson are also peculiarly valuable to the pleader, for the many
useful entries and forms of pleadings which accompany the cases.

From that period, the English reports are to be read and studied

with profound attention. The Reports of Burrow, Cowper, and

Douglass, contain the substance of Lord Mansfield's judicial de-

cisions, and they are among the most interesting re-

[ * 489 ] ports in the English * law. All the courts of law at

Westminster have been filled with very eminent men,

since the time of the accession of George III. ; and we need only

refer to the Term Reports, and to East, and his successors, as

reporters to the king's bench, and to Wilson, Henry Blackstone,

Bosanquet & Puller, Taunton, and their successors in the C. B.,

for views and sketches of the English law in its most correct and

cultivated state.

A still deeper interest must be felt by the American lawyer in

the perusal of the judicial decisions of his own country. Our

American reports contain an exposition of the common law, as

received and modified in reference to the genius of our insti-

tutions. By that law we are governed and protected, and it can-

not but awaken a correspondent attachment. But I need not

undertake the invidious task of selection and discrimination

among the numerous volumes of the reports of American deci-

sions. Their relative character must be familiar to the profes-

sion, and it will be sufficient to advise the student to examine

thoroughly, and to obtain the mastery of the principles of law,

as expounded and declared by our more important tribunals,

whether they be of federal or of state jurisdiction.

We have hitherto confined our attention to the reports of cases

in the courts of common law. But the system of equity is equally

to be found embodied in the reports of adjudged cases; and the

rules and usages of the court of chancery are as fixed as those

which govern other tribunals.

Chancery Decisions.—They have been regarded as a kind of

secondary common law, fram'^d or promulgated by the court of

chancery within the two last centuries. That court is as ranch

bound as a court of law, by a series of decisions, applicable to the
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case, and establishing a rale. It has no discretionary power over

principles and established precedents; and chancery has grown

to be a jurisdiction of so much strict technical rule, that it is said

by a distinguished writer on equity doctrines, that there are now

many settled rules of equity which require to be moderated by

the rules of good conscience, as much as the most rigorous rules

of law did, before the chancellors interfered on equit-

able * grounds (a). A court of equity becomes, in the [
* 490 j

lapse of time, by gradual and almost imperceptible de-

grees, a court of strict technical jurisprudence, like a court of law.

The binding nature of precedents in a court of equity was felt

and acknowledged by Lord Keeper Bridgman, in the reign of

Charles 11. (6) ; and in the case of The Earl of Montague v. Lord

Bath (c), soon after the revolution, Lord Chief Justice Treby,

who sat for the Lord Chancellor, declared, that the Court of

Chancery was limited by the precedents and practice of former

times, and that it was dangerous to extend its authority further.

At this day, justice is administered in a court of equity upon as

fixed and certain principles as in a court of law; and Lord Eldon

has secured to himself a title to the reverence of his countrymen,

for resisting the temptation so often pressed upon him, to make
principles and precedents bend to the hardship of a particular

case. In this country it is at least as important as in any other,

that the administration of justice, both legal and equitable, should

be stable and uniform; and especially if there be any weight in

the opinion of an ancient English lawyer, that "variety of judg-

ments, and novelty of opinions, were the two plagues of a com-

monwealth" (d).

We have no reports of chancery decisions until subsequent to

the time of Lord Bacon. Anciently, the Court of Chancery ad-

ministered justice according to what appeared to be the dictate

of conscience as applied to the case, without any regard to law or

rule; and great inconvenience and mischief must have been pro-

duced in the infancy of the court, by reason of the uncertainty

and inconsistency of its decisions, flowing from the want of settled

principles. The jurisdiction of the court was greatly enlarged

(a) Sugden^s Letters to a man of Property, p. 4.

(6) Mod. Rep. 307.

(c) 3 Ch. Cas. 95.

{d) Pref. to Jenkins' Centuries,
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in the time of Cardinal Wolsey, who was chancellor

[ * 491 ] under Henry YIII. ;
* and he maintained his equitable

jurisdiction with a high hand, and exercised his authority

over every thing which could be a subject of judicial inquiry, and
decided with very little regard to the common law. This conduct

in his judicial capacity was one of the grounds of accusation

against him when he was impeached. Under his successor. Sir

Thomas More, who was the first chancellor that ever had the re-

quisite legal education, business rose again with rapidity, and to

such extent as to require the assistance of a master of the rolls.

He allowed injunctions so freely, as to displease the common law

judges, though he acted always with great ability and integrity (a).

To show how wonderfully business in chancery had increased by
the time of Lord Bacon, we need only recur to the fact which he

gives us himself (&), that he made two thousand orders and de-

crees in a year; and yet we have not a single decision of his re-

ported.

Those decisions, if well and faithfully reported, would doubt-

less have presented to the world a clear illustration and masterly

display of many principles of equity since greatly considered and
discussed; for even upon dry technical rules and points of law,

he shed the illuminations of his mighty mind.

In West's Symboleography, a work published at the close of

Elizabeth's reign, we have divers curious and authentic prece-

dents of the process, and bills, and answers in chancery, prior tc

the time of Bacon. We have, also, in the same work, a brief

digest of the powers and jurisdiction of the court, from which it

would appear, that equity was regarded in that day as a matter

of arbitrary conscience, unencumbered by any rules or principles

of law. No cases are cited to show what the authority was, bnt

such as were gleaned from the Year Books, and the trea-

[ * 492 ] tises of the Doctor *and Student, and of the Diversity of

Courts.

Earliest Chancery Reports.—It was not until after the res-

toration, that any reports of adjudged cases in chancery were

published. The volumes, entitled, " Reports of Cases taken and

adjudged in the Court of Chancery in the reigns of Charles I.,

Charles II., James IL, William III., and Queen Anne," com-

(a) Reeves^ History of the Engliffh Law, vol. iv. p. 368-^377.
{b) Bacon^s Works, vol. iv. p. 530.
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mence with the reign of Charles I., and contain the earliest ad-

judged cases in equity. But that work, and another contempo-

rary work of the same character, entitled, " Cases argned and ad-

judged in the High Court of Chancery," are both of them, in

their general character, loose, meagre, and inaccurate reports, of

not much weight or authority. The reports of some cases de-

cided by Lord Chancellor Cowper, in the third and last volume

of the Reports in Chancery, and the great case of the Duke of

Norfolk^ and the case of Bath and Montague, at'the conclusion of

the Cases in Chancery, are distinguished exceptions to this com-

plaint, and those great cases are fully and very interestingly re-

ported- In the latter part of the reign of Charles IL, Lord Chan-

cellor Nottingham raised the character of the court to high rep-

utation, and established both its jurisprudence and its jurisdic-

tion upon wide and rational foundations. "We have but few

reports of his decisions that are worthy of his fame. They are

dispersed through several works of inferior authority. It is from

his time, however, that equity became a regular and cultivated

science, and tBe judicial decisions in chancery are to be carefully

studied.

Vernon.—Vernon's Reports are the best of the old reports in

chancery. They were published from his manuscripts, after his

death, by order of Chancellor King, and were found to be quite

imperfect and inaccurate. In ISCG, Mr. Raithby favoured the

profession with a new and excellent edition of Yemon, enriched

by learned notes, and accurate extracts, from the register's books,

so that the volumes assumed a new dress, and more unquestion-

able authenticity. Those reports include part of the judicial ad-

ministration of Lord Nottingham, and the whole of the

time of Lord Somers; *but they give us nothing equal [ *493 ]

to the reputation of those great men. They bring the

series of equity decisions down to the conclusion of Lord Chan-

cellor Cowper's judicial life.

Precedents in Chancery.—Precedents in Chancery is a collec-

. tion of cases between 1689 and 1722; and the author of those re-

ports, and of the first volume of Equity Cases Abridged, is gen-

erally supposed to be the same person. They are works which

contain very brief cases, in comparison with the voluminous de-

tails of i«i^dem reports: but they are of respectable authority (a).

[a) 1 Vesey, Jr., 547. 3 f'esey, 285. 5 Veaey, 664.
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Peere Williams.—Peere Williams' Reports extend from the

beginning of the last century to the year 1735, and they embrace

the period of the decisions of a succession of eminent men, who
presided in chancery in the former part of that century. The
notes of Mr. Cox to the fourth edition of these reports, gave to

that edition the character of being the best edited book on the

law. Even before his learning and industry had given new
character and value to the reports of Peere Williams, they were

regarded as one of the most perspicuous, useful, and interesting

repositories of equity law to be found in the language.

Moseley.—Moseley's reports of cases during the time of Lord
King, have received a various and contradictory character and

treatment. Lord Mansfield said it was a book not to be quoted;

but Lord Eldon, who is presumed to have been a better judge of

the merits of the work, says, that Moseley is a book of consider-

able accuracy (a). It is fortunate that we have even so imperfect

a view of the decisions of Lord King, who was an eminent scholar,

and to whom Mr. Locke bequeathed his papers and library.

Talbot.—Lord Talbot presided in chancery but a very few

years. He was a pure and exalted character, who died in the

vigour of his age, and his loss was lamented as a great national

calamity. The cases during his time, under the title of Cases

tempore Talbot, are well reported, and have a reputation for

accuracy.

[
* 494 ] * Lord Hardwicke, the successor of Lord Talbot, held

the great seal for upwards of twenty years, and the

present wise and rational system of English equity jurisprudence,

owes more to him than perhaps to any of his predecessors.

Vesey and, Atkyns.—His decisions are reported in the elder

Vesey, and Atkyns, and partly in Ambler, and Dickens; and

though none of them are eminent reporters, either for accuracy

or precision in the statements of the cases, or in giving the judg-

ment of court (6), yet the value of his opinions, and the great

extent of his learning, and the solidity of his judgment, have

been sufi&ciently perceived and understood. There is no judge in

the juridical annals of England, whose judicial character has re-

ceived greater and more constant homage. His knowledge of the

(a) 3 Anst. Rep. 861. 5 Burr. Rep. 26-29. 1 MmvaJe'it Rep. 92.

(6) BuUer, J., in 6 East, 29, n. Sir J. Mamfieldinb Taunt. Rep. 64. 4 Veaey,

138, n. Perface to Eden's Rep. 1 Sch. c& Lef. 240.
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law, said a very competent judge, was most extraordinary, and he

was a consummate master of the profession (a). His decisions,

at this day, and in our own courts, do undoubtedly carry with

them a more commanding weight of authority than those of any

other judge; and the best editions of the elder Vesey and Atkyns

will continue to fix the attention and study of succeeding ages.

Eden.—Eden's Reports of the decisions of Lord Northington,

the successor to Lord Hardwicke, are very authentic, and highly

esteemed. They surpass in accuracy the reports either of Am-

bler or Dickens within the same period; and the authority of

Lord Northington is very great, and it arose from the uncommon

vigour and clearness of his understanding.

Brown.—The next boik of reports of deserved celebrity is

Brown, commencing with Lord Thurlow's appointment to the office

of chancellor; and the high character of the court at that period,

gave to those reports a very extensive authority and circulatiou,.

and for which they were indebted more to the reputation of the

chancellor, than to any merit in the execution of the work.

Cox.—Cox's'^ases in Chancery give us the * de- [*4951
cisions of Lord Kenyon, while he was Master of the Rolls

under Thurlow, as well as the decisions of the Lord Chancellor,,

during the same period. They were intended as a supplement to

the reports of Brown and the younger Vesey, so far as those re-

ports covered the period embraced by the cases, and they are neat,

brief, and perspicuous reports, of unquestionable accuracy. A
new and greatly improved edition has lately been published in

New York, under the superintendence of one of the masters in

chancery.

Younger Vesey.—The reports of the younger Vesey extend

over a large space of time, and contain the researches of Sir Rich-

ard Pepper Arden, as Master of the Rolls, and the whole of the

decisions of Lord Loughborough, and carry us far into the time

of Lord Eldon. These reports are distinguished for their copious-

ness and fidelity. The same character is due to the reports of

his successors ; and though great complaints have been made at

the delay of causes, arising from the cautious and doubting mind
of the present (6) venerable Lord Chancellor of England, it seems

to be universally conceded, that he bestows extraordinary dili-

(a) Lord Kenyon, 7 Term Rep. 416.

(6) 1826.
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gence in the investigation of immense details of business, and

arrives in the end at a correct conclusion, and displays a most

comprehensive and familiar acquaintance with equity principles.

It must, nevertheless, be admitted, that the reports of Lord El-

don's administration in equity, amounting to perhaps thirty vol-

umes, and replete with attenuated discussion, and loose sugges-

tions of doubts and di£&cultios, are enough to task very severely

the patience of the profession. There are recent reports of de-

cisions in other departments of equity which are deserving of

great attention. The character of those branches of the equity

jurisdiction is eminently sustained ; and the reported decisions

of Lord Redesdale and Lord Manners, in the Irish Court of Chan-

cery, are also to be placed on a level, in point of authority, with

the best productions of the English bench.

Upon our American equity reports, I have only to observe,

that, being decisions in cases arising under our domestic

[ *496 ] * laws and systems, they cannot but excite a stronger

interest in the mind of the student ; and from their

more entire application to our circumstances, they will carry with

them the greater authority.

General Merit of Reports.—I have now finished a succinct de-

tail of the principal reporters; and when the student has been thor-

oughly initiated in the elements of legal science, I would strongly

recommend them to his notice. The old cases, prior to the year

1688, need only be occasionally consulted, and the leading de-

cisions in them examined. Some of them, however, are to be

deeply explored and studied, and particularly those cases and

decisions which have spread their influence far and wide, and es-

tablished principles which lie at the foundations of English juris-

prudence. Such . cases have stood the scrutiny of contemporary

judges, and been illustrated by succeeding artists, and are destined

to guide and control the most distant posterity. The reports of

cases since the middle of the last century, ought, in most in-

stances, to be read in course, and they will conduct the student

over an immense field of forensic discussion. They contain that

great body of the commercial law, and of the law of contracts,

and of trusts, which governs at this day. They are worthy of

being studied even by scholars of taste and general literature, as

being authentic memorials of the business and manners of the

age in which they were composed. Law reports are dramatic in
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their plan and structure. They abound in pathetic incident, and

displays of deep feeling. They are faithful records of those

"little competitions, factions, and debates of mankind," that fill

up the principal drama of human life ; and which are engen-

dered by the love of power, the appetite for wealth, the allure-

ments of pleasure, the delusions of self-interest, the melancholy

perversion of talent, and the machinations of fraud. They give

us the skilful debates at the bar, and the elaborate opinions on

the bench, delivered with the authority of oracular wisdom. They

become deeply interesting, because they contain true portraits

of the talents and learning of the sages of the law.

* We should have known but very little of the great [ * 497 ]

mind and varied accomplishments of Lord Mansfield, if

we had not been possessed of the faithful reports of his decisions.

It is there that his title to the character of " founder of the com-

mercial law of England," is verified. A like value may be attributed

to the reports of tbe decisions of Holt, Hardwicke, Willes, Wilmot,

De Grey, Camden^ Thurlow, Kenyon, Sir William Scott, and

many other illustrious names, which will be as immortal as the

English law.

Nor is it to be overlooked as a matter of minor importance,

that the judicial tribunals have been almost uniformly distin-

guished for their immaculate purity. Every person well ac-

quainted with the contents of the English reports, must have

been struck with the unbending integrity and lofty morals with

which the courts were inspired. I do not know where we could

resort, among all the volumes of human composition, to find

more constant, more tranquil, and more sublime manifestations of

the intrepidity of conscious rectitude. If we were to go back to

the iron times of the Tudors, and follow judicial history down
from the first page in Dyer to the last page of the last reporter,

we should find the higher courts of civil judicature, generally,

and with rare exceptions, presenting the image of the sanctity

of a temple, where truth and justice seem to be enthroned and
to be personified in their decrees.
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[ * 499 ]
* LECTURE XXII.

OF THE PRINCIPAL PUBLICATIONS ON THE COMMON LAW.

The reports of adjudged cases are admitted to contain the

highest and most authentic evidence of the principles and rules

of the common law; but there are numerous other works of sages

in the profession, which contribute very essentially to facilitate

the researches, and abridge the labour of the student. Those

works acquire by time and their intrinsic value, the weight of

authority; and the earlier text books are cited and relied upon

as such, in the discussions at the bar and upon the bench, in

cases where judicial authority is wanting.

Glanville.—One of the oldest of these treatises is Glanville's

Tractattis de Legibus Anglice, composed in the reign of Henry

II. It is a plain, dry, perspicuous essay on the ancient actions, and

the forms of writs then in use. It has become almost obsolete,

and useless for any practical purpose, owing to the disuse of the

ancient actions; but it is a curious monument of the improved

state of the Norman administration of justice (a). It is pe-

culiarly venerable, if it be, as it is said, the most ancient book

extant upon the laws and customs of England. It has been

cited, and commented upon, and extolled, by Lord Coke, Sir

Matthew Hale, Sir Henry Spelman, Selden, Blackstone, and most

of the eminent lawyers and antiquaries of the two last centuries.

Mr. Reeves says, that he incorporated the whole of Glanville into

his history of the English law.

Bracton.- Bracton v^^ote his treatise De Legibus et Consuetu-

dinibus Anglice, in the reign of Henry III., and he is said to

have been a judge itinerant in that reign, and profes-

[
* 500 ] sor of law at * Oxford. He is a classical writer, and

has been called by a perfect judge of bis merits (6), the

{n) In the History of the Borough and Municipal Corporations of the United

Kingdom, by Messrs. Merewether & Stephens, (vol. i. Int. 18,) all tbut is

contained in the earlier Saxon laws, and in those of William I. and Ifonry

I., and the charters of those periods, is said to be in a great d^ree repeated

in Glanville, and ajiain in Britton. Ibid. vol. i. p. 47G.

ifi) 4 Reeves^ History of the English Law, p. 570.
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father of the English law, and the great ornament of the age in

which he lived. His work is a systematic performance, giving

a complete view of the law in all its titles, as it stood at the

time it was written; and it is filled with a copious and accurate

detail of legal learning. It treats of the several ways of acquir-

ing, maintaining, and recovering property, much in the manner of

the Institutes of Justinian. The style is clear and expressive,

and sometimes polished; and it has been imputed to the influence

of the civil and canon law, which he had studied and admired;

and the work evinces, by the freedom of the quotations, that he

had drank deep at those fountains.

Sir William Jones says, he is certainly the best of our juridical

classics, though he is perfectly aware that Bracton copied Jus-

tinian almost word for word. In the reign of Edward I., Brac-

ton was reduced into a compendium by Thornton, which shows,

says Selden (a), how great the authority of Bracton was in the

time of Edward I. He continued to be the repository of ancient

English jurisprudence, and the principal source of legal auth-

ority, down to the time of the publication of the institutes of

Lord Coke.

Staunforde, in his Pleas of the Crown, published about the

time of Philip and Mary, bears strong testimony to the merits

and to the authority of Bracton. It is stated in Plowden (6), that

neither Glanville nor Bracton were to be cited as authorities, but

rather as ornaments to the discourse; and in several other books

the same thing was said (c). But Mr. Reeve, in his his-

tory of the English law (d), justly vindicates *the char- [
* 501 ]

acter of Bracton from such unmerited aspersion; and,

what is as much, and, perhaps more to the purpuDse, the learned

Selden, whose knowledge of English legal antiquities was unriv-

alled, declares, that this notion is founded in error. Glanville and

Bracton are authors of great service to all who apply themselves to

the study of the law, and are desirous of knowing its origin and

progress from the very foundation (e). They contain number-

less things, said Selden, which in his day either remained entire,

or were only partially abrogated ; and they contain such informa-
# !

(a) Dissertation annexed to Fleta, ch. iL s. 1.

(6) P. :i57, 3.58.

(c) 1 Show. 118. 11 St. Tri. 143.

(d) Vol. iv. pp. .570, 571.

(e) Selden's Dissertation, ch. 1. sec. 3.
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tion on ancient customs and laws, as to carry with them authority,

as well as illustration. Lord Holt, in the great case of Coggs v.

Bernard, made free use of Bracton, and spoke of him as an old

author full of reason and good sense.

Britton and Fleta.—Britton and Fleta, two treatises in the

reign of Edw. I., were nothing more than appendages to Bracton,

and from which they drew largely. Lord Coke says (a), that

Britton was bishop of Hereford, and of profound judgment in the

common law, and that Fleta was written by some learned lawyer,

while in confinement in the Fleet prison. The dissertation which

Selden annexed to the edition of Fleta, printed in his time, is

evidence of the high estimation in which the work was then held;

and it is a little singular, that President Henault, in his chrono-

logical abridgment of the History of France (b), should refer to

this ancient English treatise of Fleta as an historical authority.

Sir John ForteSCUe.—Sir John Fortescue's treatise De Laudi-

bus Legum Anglioe, was written in the reign of Henry VI., under

whom he was Chief Justice and afterwards Chancellor. It is in

the form of a dialogue between him and the young prince, and

he undertakes to show, that the common law was the

[ * 502 ] most *reasonable, and the most ancient in Europe, and

superior to the civil law. It displays sentiments of

liberty, and a sense of a limited monarchy, remarkable, in the fierce

and barbarous period of the Lancastrian civil wars, and an air of

probity and piety runs through the work. He insisted, for in-

stance, that the conviction of criminals by juries, and without

torture, was much more just and humane than the method of the

continental nations; and that the privilege of challenging jurors,

and of bringing writs of attaint upon corrupt verdicts, and the

usual wealth of jurors, afforded that security to the lives and

property of English subjects, which no other country was capable

of affording. He run a parallel, in many instances, between the

common and the civil law, in order to show the superior equity

of the former, and that the proceedings in courts of justice were

not so dilatory as in other nations. Though some of the instances

of that superiority, which he adduces, such as the illegitimacy of

ante-nuptial children, and the doctrine of feudal wardships, are of

no consequence, yet the security arising from trial by jury, and the

(a) Pref. to 10 Co.

(6) Tome i. p. 258.
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security of life and property by means of the mixed government

of England, and the limitations of the royal prerogative, were

solid and pre-eminent marks of superiority.

This interesting work of Fortescue has been translated from the

Latin into English, and illustrated with the notes of the learned

Selden; and it was strongly recommended, in a subsequent age,

by such writers as Sir Walter Raleigh and St. Germain. And
while upon this author, we cannot but pause and admire a system

of jurisprudence, which, in so uncultivated a period of society,

contained such singular and invaluable provisions in favour of

life, liberty, and property, as those to which Fortescue referred.

They were unprecedented in all Greek and Koman antiquity, and,

being preserved in some tolerable degree of freshness and vigour,

amidst the profound ignorance and licentious spirit of the feudal

ages, they justly entitle the common law to a share of that con-

stant and vivid eulogy which the English lawyers

*have always liberally bestowed upon their municipal [
* 503 ]

institutions.

Littleton.—Littleton's Book of Tenures was composed in the

reign of Edward IV., and it is confined entirely to the doctrines

of the old English law, concerning the tenure of real estates, and

the incidents and services relating thereto. lu the first book,

Littleton treats of the quantity of interest in estates, under the

head of fee simpl^^, fee tail, tenant in dower, tenant by the curt-

esy, tenant for life, for years, and at will. In the second book

he treats of the several tenures and services by which lands were

then held, such as homage, fealty, villenage, and knight service.

In the third book he treats of divers subjects relative to estates,

and their tenures, under the heads of parceners, joint tenants,

estates on condition, releases, warranty, &c. He explained the

learning of that period on the subject of tenures and estates, with

a felicity of arrangement, and perspicuity and precision of style,

that placed him above all other writers on the law. No work
ever attained a more decided and permanent reputation for ac-

curacy and authority. Lord Coke says (a), that Littleton's Ten-

ures was the most perfect and absolute work, and as free from
error as any book that ever was written on any human science;

and he is justly indignant at the presumptuous and absurd cen-

sures which the celebrated civilian Hotman was pleased to bestow

(a) Preface to Co. LiU. and to 10 Co.
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on Littleton's clear and accurate view of English feudal tenures.

He said, he had known many of his cases drawn in question, but

never could find any judgment given against any of them, which

could not be affirmed of any other book in our law. The great

excellence of Littleton is his full knowledge of the subject, and

the neatness and simplicity of his manner. He cites but very

few cases, but he holds no opinion, says his great commentator,

but what is supported by authority and reason. A great

[
* 504] part of Littleton is not now law, or is entirely ^obsolete

with us ; and particularly much of the matter in the

chapters on estates in fee tail, copyholds, feudal services, discon-

tinuance, attornment, remitter, confirmation, and warranty. But,

even at this day, what remains concerning tenures, cannot be well

understood without a general knowledge of what is abolished;

and even the obsolete part of Littleton can be studied with pleas-

ure and profit, by all who are desirous to trace the history and

grounds of the law. It has been supposed by Mr. Butler, that

Littleton's treatise would still be a proper introduction to the

institutes of the English law on the subject of real estates.

Perkins.—Perkin's Treatise of the Laws of England, written

in the reign of Henry VIII., has always been deemed a valuable

book for the learning and ingenuity displayed in it relating to

the title and conveyance of real property. Coke said it was wittily

and learnedly composed; and Lord Mansfield held it to be a good

authority in point of law. It treats of grants, deeds, feoffments,

exchange, dower, curtesy, devises, surrenders, reservations, and

conditions; and it abounds with citations, and supports the posi-

tions laid down by references to the Year Books, and Fitzherbert's

Abridgment.

Doctor and Student.—The Dialogue between a Doctor of

Divinity and a Student in Law, was written by St. Germain, in

the reign of Henry VIII., and discusses, in a popular manner,

many principles and points of common law. The seventeenth

edition of this work was published in 1787, and dedicated to the

younger students and professors of law. It has always been con-

sidered by the courts, and the best of the juridical writers, as a

book of merit and authority. The form of writing by dialogue

was much in use among the ancients, and some of the finest trea-

tises of the Gneeks and Romans were written in that form, and

particularly the remains of the Socratic school in the writings of
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Xenophon and Plato, and the rhetorical and philosophical trea-

tises of Cicero. The three most interesting productions, in the

form of dialogue, on the English law, are Fortescue,

already mentioned, * this work of St Germain, and the [ *505 ]

elegant and classical work entitled Eunomus, or Dia-

logues concerning the Law and Constitution of England, by Mr.

Wynne.

Lord Bacon.—But the legal productions of the preceding

ages were all surpassed in value and extent in the reigns of Eliza-

beth and James, by the results of the splendid talents and im-

mense erudition of Bacon and Coka The writings of Lord Bacon

on the municipal law of England are not to be compared in repu-

tation to his productions in metaphysical and moral science; but

it is, nevertheless, true, that he shed light and learning, and left

the impression of profound and original thought, on every sub-

ject which he touched. It was the course of his life to connect

law with other studies, and, therefore, he admitted, that his argu-

ments might have the more variety, and perhaps the greater depth

of reason. His prrncipal law tracts are, his Elements of the

Common Law, containing an illustration of the most important

maxims of the common law, and of the use of the law in its ap-

plication to the protection of person, property, and character,

and his Beading upon the Statute of Uses. Lord Bacon seems

to have disdained to cite authorities in his law treatises; and in

that respect he approved of the method of Littleton and Fitzher-

bert, and condemned that of Perkins and Staunforde (a). He ad-

mits, however, that in his own private copy, he had all his author-

ities quoted, and that he did sometimes 'Sveigh down authorities

by evidence of reason;" and that be intended rather to correct the

law than soothe received error, or endeavour to reconcile contra-

dictions by unprofitable subtlety. He made a proposal to King
James, for a digest of the whole body of the common and statute

law of England; and if he had been encouraged and enabled to

employ the resources of his great mind on such a noble work, he
would have done infinite service to mankind, and have

settled in his favour the question, * which he said would [
* 506]

be made with posterity, whether he or Coke was the

greater lawyer. The writings of Lord Bacon are distinguished

(o) Perface to hia Law Tracts.
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for the perspicuity and simplicity with which every subject is

treated.

Coke's Institutes.—Lord Coke's Institutes have had a most

extensive and permanent influence on the common law of Eng-

land. The first part is a commentary upon Littleton's Tenures;

and notwithstanding the magnitude of the work, it has reached

seventeen editions. Many of the doctrines which his veritings ex-

plain and illustrate, have become obsolete, or have been swept

away by the current of events. The influence of two centuries

must inevitably work a great revolution in the laws and usages,

as well as in the manners and taste, of a nation. Perhaps every

thing useful in the Institutes of Coke may be found more method-

ically arranged, and more interestingly taught, in the modern

compilations and digests; yet his authority on all subjects con-

nected with the ancient law, is too great and too venerable to be

neglected. The writings of Coke, as Butler has observed (a),

stand between and connect the ancient and the modern law—the

old and the new jurisprudence. He explains the ancient system

of law as it stood in his day, and he points out the leading cir-

cumstances of the innovation which was begun. We have in his

works the beginning of the disuse of real actions: the tendency

of the nation to abolish the military tenures; the rise of a system

of equity jurisdiction; and the outlines of every point of modern

law.

The second part of the Institutes of Coke is a commentary

upon the ancient statutes, beginning with magna charta, and

proceeding down to the reign of Henry VIII. ; and his commen-

taries upon the ancient statutes consisted, as he himself declared,

of the authentic resolutions of the courts of justice, and were

not like the glosses of the civilians upon the text of the

[
* 507 ] civil law, which contain so many diversities * of opin-

ion as to increase rather than to resolve doubts and un-

certainties. His commentary upon magna charta, and particu-

larly on the celebrated 29th chapter, is deeply interesting to the

lawyers of the present age, as well from the value and dignity of the

text, as the spirit of justice and of civil liberty which pervades

and animates the work. In this respect Lord Coke eclipses his

contemporary and great rival. Lord Bacon, who was as inferior

to Coke in a just sense and manly vindication of the freedom and

(«) Pref. to Co. Litt.
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privileges of the subject, as he was superior in general science

and philosophy. Lord Coke, in a very advanced age, took a prin-

cipal share in proposing and framing the celebrated Petition of

Right, containing a parliamentary sanction of those constitutional

limitations upon the royal prerogative, which were deemed essen-

tial to the liberties of the nation.

The third and fourth parts of the Institutes treat of high trea-

son, and the other pleas of the crown, and the history and an-

tiquities of the English courts. The harshness and severity of

the ancient criminal code of England are not suited to the taste

and moral sense of the present age; and those parts of the In-

stitutes are of very inconsiderable value and use, except it be to

enlighten the researches of the legal antiquary. In this respect

CJoke's Pleas of the Crown, are inferior to the work under that

title by Staunforde, who wrote in the age of Philip and Mary,

and was the earliest writer who treated didactically on that sub-

ject Staunforde wrote in law French; but Lord Coke, more
wisely and benevolently, wrote in English, because, he said, the

matter of which he treated concerned all the subjects of the

realm.

Statham.—Before we quit the period of the old law, we must

not omit to notice the grand abridgments of Statham, Fitzher-

bert, and Brooke. Statham was a baron of the Exchequer in the

time of Edward lY. His abridgment of the law, was a digest

of most titles of the law, and comprising under each head ad-

judged cases from the Year Books, given in a concise manner.

The cases were strung together without regard to con-

nection of matter. It is doubtful whether it was * printed [ * 508 ]

before or after Fitzherbert's work, but the latter entirely

superseded it.

Fitzherbert'.—Fitzherbert was published in the ref^n of Henry
VIII., and came out in 1514, and was a work for that period of

singular learning and utility.

Brooke.—Brooke was published in 1573, and in a great degree

superseded the others. The two last abridgments contain the

substance of the Year Books regularly digested; and by the form

and order which they gave to the rude materials before them, and

the great facility which they afforded to the acquisition of know-

ledge, they must have contributed very greatly and rapidly to the

improvement of legal science. Even those exceedingly laborious

34 VOL. I. KEXT. 529
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abridgments were in their turn to be superseded by the abridg-

ments of Rolle, and his successors.

Cowell.—Dr. Cowell, who was contemporary with Coke, pub-

lished in Latin an Institute of the Laws of England, after the

manner of Justinian's Institutes. His work was founded upon

the old feudal tenures, such as the law of wards and liveries,

tenures in capite, and knight service. While the writings of Lord

Coke have descended with fame and honour to posterity, it was

the fate of the learned labours of Dr. Cowell, to pass unheeded

and unknown, into irreclaimable oblivion (a).

Reeve.—And, with respect to all the preceding periods, Reeve's

History of the English Law contains the best account that we

have of the progress of the law, from the time of the Saxons to

the reign of Elizabeth. It covers the whole ground of the law

included in the old abridgments, and it is a work deserv-

[
* 509 ] ing of the highest commendation. * I am at a loss

which most to admire, the full and accurate learning

which it contains, or the neat, perspicuous, and sometimes ele-

gant style, in which that learning is conveyed.

Finch's Discourse.—The treatise of Sir Henry Finch, being

a discourse in four books on the maxims and positive grounds of

the law, was first published in French, in 1613, and we have the

authority of Sir William Blackstone for saying, that his method was

'

greatly superior to that in all the treatises that were then extant.

His text was weighty, concise, and nervous, and his illustrations

apposite, clear, and authentic. But the abolition of the feudal

tenures, and the disuse of real actions, have rendered half of

his work obsolete.

Shepherd's Touchstone.—Shepherd's Touchstone of Common
Assurances was the production of Mr. Justice Dodderidge, in the

reign of James L It is a work of great value and authority,

touching the common law modes of conveyance, and those de-

rived from the statute of uses. It treats also copiously of the
•

(a) Dr. Cowell published a Lmo Dictionary, or the Interpreter of Wordu and

Tcnwi used either in the Common or Statute Law, and in the Tenures. Cowell's

Interpreter, is frequently cited by the En<j;l ish antiquarii ns, and Mr. S<'klon

makes much use of it in his notes to Fortescue. It is one of the authorities

used by Jacob in compiling his Law Dicttionary; but the first edition under

James I. met with the singular fate of being suppressed by a j)r(K;lamation of

the king, at the instance of the house of commons, for containing the here-

tical and monstrous doctrine, that the king was an absolute monarch, and

above the law, which he might alter or suspend at his pleasure.
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law of uses and devises ; but the great defect of the book is the

want of that lucid order and perspicuous method which are essen-

tial to the cheerful perusal and ready perception of the merits of

such a work- The second volumeof Collectanea Juridica has an

analysis of the theory and practice of conveyancing, which is only

a compendious abridgment of the Touchstone ; and there is a

very improved edition of it by Preston, who has favoured the

profession with several excellent tracts on the law of real property.

RoUe's Abridgment.—Rolle's Abridgment of the Law was

published soon after the restoration, with an interesting preface

by Sir Matthew Hale. It brings down the law to the end of the

reign of Charles L, and though it be an excellent work, and, in

point of method, succinctness, and legal precision, a model of a

good abridgment, Sir Matthew Hale considered it an unequal

monument of the fame of Rolle, and that it fell short of what

might have been expected from his abilities and great merit. It

is also deemed, by Mr. Hargrave, a great defect in Viner's

very extensive abridg<?ient, that he should * have at- [ * 510 ]

tempted to engraft it on such a narrow foundation as

that of Rolle's work Rolle was Chief Justice of England, under

the protectorate of Cromwell, and under the preceding common-
wealth ; but as his abridgment was printed in the reign of

Charles IL, he has no other title annexed to his name than that

of Sergeant Rolle, and his republican dignity was not recognized.

Since the period of the English revolution, the new digests

have superseded the use of the former ones ; and Bacon, Yiner,

Comyns, and Cruise, contain such a vast accession of modem law

learning, that their predecessors have fallen into oblivion.

Viner.—Viner's Abridgment, ^vith all its defects and inaccu-

racies, is a convenient part of every lawyer's library. "We obtain

by it an easy and prompt access to the learning of the Year
Books, and the old abridgments, and the work is enriched with

many reports of adjudged cases, not to be found elsewhere ; but,

after all that can be said in its favour, it is an enormous mass of

crude, undigested matter, and not worth the labour of the compi-

lation.

Comyns' Digest.—The digest of Lord Chief Baron Comyns is

a production of vastly higher order and reputation, and it is the

best digest extant upon the entire body of the English law. Lord
Kenyon held his opinion alone to be of great authority, for he was
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considered by his contemporaries as the most able lawyer in

Westminster Hall (a). The title Pleader has often been consid-

ered as the most elaborate and useful head of the work, but the

whole is distinguished for the variety of the matter, its hicid

order, the precision and brevity of the expression, and the accu-

racy aad felicity of the execution.

Bacon's Abridgment.—Bacon's Abridgment was composed

chiefly from materials left by Lord Chief Baron Gilbert. It has

more of the character of an elementary work than Comyns' Di-

gest. The first edition appeared in 1736, and was much admired,

and the abridgment has maintained its great influence

[
* 511 ] down to the present time, as being * a very convenient,

and valuable collection of principles, arising under the

various titles in the immense system of the English law.

Cruise's Digest.—And in connection with this branch of the

subject, it will be most convenient, though a little out of the order

of time, to take notice of Cruise's recent and very valuable Di-

gest of the laws of England respecting real property. It is by

far the most perfect elementary work of the kind, which we have

on the doctrine of real property, and it is distinguished for its

methodical, accurate, perspicuous, and comprehensive view of

the subject. All his principles are supported and illustrated by

the most judicious selection of adjudged cases. They are ar-

ranged with great skill, and applied in confirmation of his doc-

trines with the latmost pertinency and force.

Baron Gilbert.—The various treatises of Lord Chief Baron

Gilbert are of high value and character, and they contributed

much to advance the science of law in the former part of the last

century. His treatise on Tenures deserves particular notice, as

having explained upon feudal principles several of the leading

doctrines in Littleton and Coke ; and it is a very elementary and

instructive essay upon that abstruse branch of learning. His

Essay on the Law of Evidence is an excellent performance, and

the groundwork of all the subsequent collections on that subject;

and it still maintains its character, notwithstanding the law of

evidence, like most other branches of the law, and particularly

the law of commercial contracts, has expanded with the progress

and exigencies of society. His treatise on the law of Uses and

Trusts is another work of high authority, and it has been ren-

(fl) 3 7'enn Bq). 64, 631.
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dered peculiarly valuable, by the revision and copious notes of

Mr. Sugden.

Hale and Hawkins.—The treatises on the Pleas of the Crown,

by Sir Matthev? Hale and Sergeant Hawkins, appeared early in

the last century, and they contribute to give precision and cer-

tainty to that most deeply interesting part of jurisprudence.

They are both of thera works of authority, and have had great

sanction, and been uniformly and strongly recommended
* to the profession. [ * 512 ]

Sir Martin Wright.—Sir Martin Wright's Introduc-

tion to the Law of Tenures is an excellent work, and the value of

it cannot be better recommended than by the fact, thSt Sir Wil-

liam Blackstone has interwoven the substance of that treatise into

the second volume of his commentaries. Dr.Wood published inl722

his Institute of the Laws of England. His object was to digest

the law, and to bring it into better order and system. By the

year 1754, his work had passed through eight folio editions, and

thereby afforded a decisive proof of its value and popularity. It

was greatly esteemed by the lawyers of that age ; and an Amer-

'

lean judge (a), (himself a learned lawyer of the old school,) has

spoken of Wood as a great authority, and of weight and respect

in Westminster Hall.

Blackstone.—But it was the fate of Wood's Institutes to be

entirely superseded by more enlarged, more critical, and more

attractive publications, and especially by the Commentaries of Sir

William Blackstone who is justly placed at the head of all the

modern writers who treat of the general elementary principles of

the law. By the excellence of his arrangement, the variety of his

learning, the justness of his taste, and the purity and elegance of

his style, he communicated to those subjects which were harsh

and forbidding in the pages of Coke, the attractions of a liberal

science, and the embellishments of polite literature. The second

and third volumes of the commentaries are to be thoroughly

studied and accurately understood. What is obsolete is neces-

sary to illustrate that which remains in use, and the greater part

of the matter in those volumes is law at this day, and on this side

of the Atlantic.

I have necessarily been obliged to omit the mention of many

(a) M'Kean, Ch. J., 1 Dallas, p. 357.
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valuable works upon law, as my object in the present lecture was

merely to select those which were the most useful or distinguished.

Modern Treatises.—With respect to the modern

[ * 513 ] didactic * treatises on various heads of the law, and

which have multiplied exceedingly within the period of

the present generation, I can only take notice of a few of those

•which relate to the law of real property, and are deemed the

most important. The numerous works, both foreign and domestic,

on various branches of the law of personal rights and commercial

contracts, I may have occasion to refer to hereafter, as the sub-

jects of which they treat pass under consideration, in the course

of these lectures. Any critical notice of them at present, wo aid

lead us too far from the general pupose of this inquiry, and many
of them are not sufficiently matured by time to become of much
authority.

Sanders' Essay on Uses and Trusts is a comprehensive and

systematic treatise, but it wants that fullness of illustration, and

neat and orderly arrangement, requisite in the discussion of so

abstruse and complicated a branch of the law. The learned Mr.

Butler has given a very elaborate note on the same subject (a);

and there is an excellent summary of the law of uses and trusts

in Cruise's Digest, arranged with his customary skill, and sup-

ported by an accurate analysis of adjudged cases, which are ap-

posite and pertinent to the inquiry.

Sugden's Practical Treatise on Powers is the best book we have

on that very abstruse title in the law. It was regarded by the

author as his favourite performance, and he is entitled to the grati-

tude of the student for his masterly execution of the work. It is

perspicuous, methodical, and accurate. Mr. Sugden's Treatise on

the Law of Vendors and Purchasers, is also a correct and useful

collection of equity principles on a subject extremely interesting,

and of constant forensic discussion. Roberts on Fraudulent Con-

veyances covers a very important head in the jurisprudence of the

courts of equity. He has collected the cases arising under the

statutes of 13 and 27 Elizabeth, respecting conveyances

[ * 514 ] that are deemed fraudulent in respect to creditors *and

purchasers; and though the treatise is written in bad

taste, it is a useful digest of the law on that subject. Powell's

Essay upon the learning of devises contains a systematical and

(a) Note 231 to lib. 3 Co. Litt.
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valuable view of an important branch of the law concerning title

to real property, and it is enlivened with some spirited discus-

sions; but neither that essay, nor the one of his upon mortgages,

are to be compared to the clear, succinct, and masterly analysis

of the cases under similar titles, in the great work of Mr. Cruise^

Fearne's Essay on Contingent Remainders and Executory De-

vises is a performance of a very superior character. It is emi-

nently distinguished for the ability and perspicuity with which

it unfolds and explains the principles of the most intricate parts

of the law. Mr. Preston's recent Essays on Estates and Abstracts

of Title contain sound and clear views of the law of real property,

and they have already attained the authority of works of estab-

lished reputation.

I have thus attempted, for the assistance of the student, to un-

fold, in this and the preceding lecture, the principal sources from

which we derive the evidence and rules of the common law.

There is another source still untouched, from which a great ac-

cession of sound princ'iples, particularly on the subject of per-

sonal contractn, has been received, to enlarge, improve and adorn

our municipal codes. I allude to the body of the civil law, con-

tained in the Institutes, Digest, and Code of Justinian; and our

attention will be directed to that subject in the next lecture.
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[*515] * LECTURE XXIII.

OF THE CIVIL LAW.

The great body of the Roman or civil law was collected and

digested by order of the Emperor Justinian, in the former part

of the sixth century. That compilation has come down to modern

times, and the institutions of every part of Europe have felt its

influence, and it has contributed largely, by the richness of its

materials, to their character and improvement. With most of

the European nations, and in the new states in Spanish America,

in the province of lower Canada (a), and in one of these United

States (6), it constitutes the principal basis of their unwritten or

common law. It exerts a very considerable influence upon our

own municipal law, and particularly on those branches of it which

are of equity and admiralty jurisdiction, or fall within the cog-

nizance of the surrogate's or consistorial courts (c).

The history of the venerable system of the civil law is peculi-

arly interesting. It was created and gradually matured on the

banks of the Tiber, by the successive wisdom of Roman states-

men, magistrates, and sages ; and after governing

[ * 516 ] * the greatest people in the ancient world, for the space

of thirteen or fourteen centuries, and undergoing ex-

traordinary vicissitudes after the fall of the western empire, it

was revived, admired, and studied, in modern Europe, on ac-

count of the variety and excellence of its general principles. It

(rt) Keal property law in Canada, under French grants, was established

upon the basis of the Couhimc de Paris, with feudal burdens. The French

civil law, as it existed in Canada at the time of the conquest of the province,

still prevails without any of the meliorations of the code Napoleon.

(6) See the Civil Code of the State of Louisiana, as adopted in 1824.

(c) The Roman law is blended with that of the Dutch, and carried info

their Asiatic possessions; and when the island of Ceylon passed into the

hands of the English, justice was directed to be administered according to

the former system of laws in the Dutch courts; and Van Leeuwen's Com-
mentaries on the Roman Dutch Law were translated into English in 1820,

expressly for the benefit of the English judiciary in that island.
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13 now taught and obeyed, not only in France, Spain, Germany,

Holland and Scotland, but in the islands of the Indian Ocean,

and on the banks of the Mississippi and the St Lawrence. So

true, it seems, are the words of d'Aguesseau, that "the grand des-

tinies of Rome are not yet accomplished; she reigns throughout

the world, by her reason, after having ceased to reign by her

authority."

My design in the present lecture is to make a few general ob-

servations on the history and character of the civil law, in order

to excite the curiosity and direct the attention of the student to

the proper sources of information on the subject. The acquaint-

ance which I have with that law is necessarily very imperfect;

and I am satisfied that no part of it can be examined, and no

one period of its history can be touched, by a person not edu-

cated under that system, without finding himself at once ad-

minished of the difficulty and delicacy of the task, by reason of

the overwhelming mass of learning and criticism which presses

upon every branch of %b.e inquiry.

That part of the Roman jurisprudence which has been de-

nominated the ancient, embraced the period from the foundation

of the city by Romulus, to the establishment of the twelve tables.

Early Roman Law.—The fragment of the Enchiridion in-

serted in the Pandects (a), is the only ancient history of the first

ages of the Roman law now extant. It was composed by Pom
ponius, in the second century of the Christian era, and rescued

from oblivion by Justinian; and Bynkershoeck has re-

published *it, and endeavours to restore the integrity [*517 ]

of the original text by emendations and a critical com-

mentary (6). From this fragment we learn that Sextus or Cains

Papirius, who was a pontifex maximus about the time of the ex-

pulsion of Tarquin, made a collection of the leges regice or laws

and usages of the Romans under their kings, and which was

known by the name of the Jus Civile Papirianum. Very few,

if any, fragments of this original collection by Papirius now re-

main, though efforts have been made to restore, if possible, some

portion of these early Roman laws (c). Such a work was evi-

dence of great progress in jurisprudence under the kings, and it

(a) Dig. lib. 1, tit. 2. De origine juris.

(b) Prietermis-'^ od leg. 2 D. De origine juri.f. Opera, tome i. 301.

(c) Heinecc. Aniiq. Bom. Jur. Proasm. sec. 1 and 2. Hist. Jur. Civ. lib. 1.

sec. 15, 16.
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must have contained an account which would have been at the

present day most deeply interesting and curious, of the primitive

institutions of a city destined to become the mistress of the

world (a).

The genius of the Roman government and people had dis-

played itself by the time of the expulsion of their kings, and the

foundations of their best institutions and discipline had been laid.

The Roman people were divided into tribes and curiae, and the

patrician order and the Roman senate were instituted under

Romulus, and that last body became in process of time the most

powerful and majestic tribunal in all antiquity (b). The

[ * 518 ] general assemblies of the people were * a part of the

primitive government, and a very efficient portion of

the legislative power, and they met in their curiae or parishes,

and the vote of every citizen belonging to the curiae was equal in

these comitia curiata. The senate was a select body of the elder

citizens, and the king was elected for life by the curiae, upon the

nomination of the senate, and the laws of the comitia confen-ed

upon him the powers of a civil and military chief (c). The fecial

and other colleges established by Numa, bound the Romans to

(a) Gibbon, in his History, vol. iii. p. 5, note, denies altogether the fact of

any such original compilation by Papirius. Niebuhr, on the other hand,
though he treats the early Roman history as a poetical legend, says, that

the high antiquity of the collection ot the laws of the kings, compiled by
Papirius, seems unquestionable. History of Home, vol. i. p. 211. I am fti-

competent to decide such a question. It is cited as an original and authen-

tic work by Pomponius, who had infinitely better means of knowledge than

any modern writer; and it is assumed to be so by such master critics as

Bynkershoeck and Heineccius; and yet the singular learning and acuteuess

of Gibbon give almost overbearing weight to his critical opinions.

(b) In hoc orbis terne mnctissimo, grnrissimoque concilio. Cic. in Cat.

(c) 1 have followed Dionysius of Halicarnassus, Livy, Cicero, and the

other authors of the clas-sical ages, in respect to the early history of Kome;
and I have not been inclined to adopt the historical scepticisms of some
modern antiquaries, (of whom Niebuhr may be ])laced at the head,) so far,

as to reject as fable what the classics have taught us concerning the civil

and political institutions of the earlier Komans. The account in the text of

the mixed monarchy of Rome, under the kings, is confirmed by Niebuhr

himself Hist, of Rome, vol. i. pp. 2!)0—295, English edit. Camb. 1828.

He holds, however, contrary to the received opinion, that the curiiv were at

first assemblies of the patricians, and not of the whole people; and that the

Plebs were landholders of the neighbouring towns and country, and field-

labourers, who were free, and above the degree or condition of the clients at-

tached to the patricians, but that they had no vote. Niebuhr's work is so

intermixed with true and fabulous story, and he goes so deeply into the

'•tangled thickets of the iore-st," that it becomes rather difficult to know what

is and what is not to be deemed genuine history, amidst his incessant scep-

ticism and complicated narration.
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religious discipline (a). Servius Tullius divided the people into

six classes, and one hundred and ninety-three centuries, and this

was a most important change in the Roman polity. The first

class contained the patricians, knights, and rich citizens,

*and ninety-eight centuries; and when the people as- [
* 519 ]

sembled by centuries in their comitia centuriata, (as

they generally did thereafter when called by the consuls or

senate,) they voted by centuries; and the first class, containing

a majority of all the centuries, if unanimous, dictated the laws.

This arrangement threw the powers of government into the hands

of the patrician order, and of men of property (6).

After the establishment of the republic, all the higher magis-

trates were elected in the comitia centuriata, which were convoked

by the consuls, and they presided in them, counted the votes, and

declared the result; and their resolutions were leges of the high-

est authority, and binding on the whole community. After the

institution of tribunes, they convoked the assemblies of the peo

pie by tribes, and there sSH the people met on an equality, and

voted per capita. In the comitia tribiita the people elected the

tribunes and subordinate magistrates, and enacted plebiscita,

binding on the plebeians alone, until the Hortensian law made
the decrees of the people in their comitia tinhxda binding equally

"

on patricians and plebeians (c).

(fl) Numa religionibns et dirino jure populum devinjiit. Tac. Ann. 3. 26.

According to Cicero, the auspices, religions ceremonies, courts of justice,

appeals to the people, the senate, and the whole military discipline, were in-

stituted by royal authority, as early as the foundation of the citjv He imputes
the institution of the auspices and the senate particularly to Romulus.
Tusc. Qusesi. lib. iv. 1. De Repub. lib. ii. sec. 9, 10, 14. He says, turther,

that Numa was the writer of laws which were then extant ! Ibid. lib. v. sec. 2.

(b) Eosque ita disparacit, says Cicero, (that is, he so distribntetl the citizens

in classes,) ut suffragia non in multitudinis sed in locupletiinn poteslate cssent

:

euravifque, quod semper in republiea tenendum est, ne plurimum rateant phirimi.

De Repub. lib. ii. sec. 22. Cicero seems to have been aware of the danger to

property from universal and equal suflrage.

—

Ita nee prohibcbatur quisqunm
jure suffragii: et is valehai in suffragio plurimum, cujus plurimum intererat esse

in Optimo Statu dvitatem. Ibid.

(c) Dig. 1, 2, 2, 8. Grarina, de Ortu et Prog. jur. civ. sec. 28. As the
comitia euriata, according to Niebuhr. were assemblies ot the patricians only,

the comitia tribuia were assemblies of the plebeians only, and were held inde-
pendently of patrician magistrates and influence. They could beheld with-
out a pre\ions senatu.i con'^ulfum. and were not subject to the check of the
auspices, which were under the management of the patricians. The comitia

centuriata embraced all the orders of the state, and all persons of an age for

military service, and the patricians, and their client.*, and plebeians, all

found a place in them. In the comitia tributa the votes were taken by tribes,

and in the comitia euriata by eurisc. Tlie patricians exercised controlling in-

fluence in the comitia centuriata by means of the votes of their clients.
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As the whole administration of justice, civil and criminal, had

been transferred from, the kings to the consuls, it soon became

necessary to control the exercise of this formidable power.

[ * 520 ] This was done by the Valerian law, proposed by * the

consul Valerius, and granting to persons accused of

crimes a right of appeal from the judgment of consuls to the peo-

ple. It then became an established principle in the Roman con-

stitution, that no capital punishment could be inflicted upon a

Roman citizen without the vote of the people, though the consuls

retained the power of inflicting very severe imprisonment (a). The

Valerian law became an imperfect palladium of civil liberty, and

was in some respects analogous to the habeas corpus act in the

English law; but the appointment of a dictator was a suspension

of the law.

As the royal laws collected by Papirius had ceased to operate,

except indirectly by the force of usage; and as the Romans, for

twenty years after the expxilsion of Tarquin, had been governed

without any known public rules (&), they began to suffer the evils

of uncertain and unsteady laws. The call for written law' was a

long time resisted on the part of the magistrates and senate; but

it was at last complied with, and a commission of three persons,

by the joint consent of the senate and tribunes, was instituted to

form a system of law. This commission gave birth to the twelve

tables, which form a distinguished era in the history of the Ro-

man law, and constitute the commencement of what has been

called the middle period of the Roman jurisprudence (c).

(a) Dig. 1, 2, 2, 16.

(b) Incerto mngia jure ei eonsuefudine quampcr Jninm legem. Die/. 1, 2, .3.

(c) The Enchiridion of Pomponiiis says, that the deputies were cominis-

sioTied to seek laws from the Grecian cities; {Dig. 1, 2, 2, 4,) and tiie original

historians, Livy (b. 3, ch. 31, 32,) and Dionysius of Halicarnassns, (Antif/.

Rom. b. 10,) say, that the deputation was sent to Athens to learn the laws

and institutions of Greece. Gravina, [De Oriu et Prog.jur. civ. sec. 32; and

Be Jure Nat. Gent, et xii. iabulanim, sec. 23.) Heineccius, {Hist. jur. civ. sec.

24; and Antiq. Rom. Jur. Prosem. sec. 3.) Voct, {Com. ad Fand. 1, 2, 1.) Dr.

Taylor, {Hist, of the Roman law, p. 8.) Pothier, {Prpcfatio seu Prolegomena in

Pandectas Jxistinianaes, part 1, ch. 1. De legihus anliquis.)a\\i\ the generality

of modern writers on Roman hi.story and law, a.ssnme it I.) Ite a conceded

fact, on the authority of T^ivy, Dionysius, Cicero, Pliny and otliers, that the

embassy went to Athens. Tacitus (Ann. 3, 27,) observes generally, aeeitis

quse usquam egregia, and the deputies must have visited at least the Grecian

cities in lower Italy. M. Bonamy, a learned French writer, ha.s. however,

written three dissertations upon the origin of the laws of the twelve tables,

and he considers the story of a Roman deputation to Athens as fabulou.s. He
endeavours to maintain, by an able di.scussiou concerning the early history

of the Roman constitution and laws, and by a critical, and even profound
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The Twelve Tables.—The twelve tables were ratified bv the

conseut equally of the patricians and plebeians (a), and they con-

sisted partly of laws transcribed from the institntions of other

nations, partly of such as were altered and accommodated to the

manners of the Homans, partly of new provisions, and plainly

perhaps of laws and usages under their ancient kings (b). They

examination of the laws of the twelve tables, that they were not borrowe<l

from the jurisprudence of Athens, but that they were essentially a restora-

tion of the ancient Koman laws under Romulus. Numa. and Servius TuUius,
and which had gone into disuse under the consuls. He admits, however,

that the plan of th<j mi.ved monarchy, and many of the Roman usages under
the kings, had their origin in the usages of Athens and Sparta. (Jlem. de

L Wend, dcs Jnscripiions <t Belles Lettres, tome xviii. edit. Amst. 1743.) It is

worthy of observation, that this sceptical a-s well as learned writer, does not
hesitate to assume, on the authority cf Dionysius of Halicamassus, the au-

thenticity of the history ot the Roman kings. Gibbon (Hist. vol. viii. p. 8.)

is also decidedly of opinion, that the deputation never visited Athens,

and he gives plausible reasons for his belief; and though Cicero says?, (7?e

Legfj. b. 2, ch. 23 and 25. ) that the regulations in the twelve tables conceyi-

ing funerals, were translated from the laws of Solon, and the decemviri had
adopted almost the very words ofSolon, yet M. Bonamy very ingeniously relies

upon Cicero, as one of the authorities in support of his hypothesis. Xiebuhr,
in his History of Borne, (vol. y. edit. Phil. 1835, by Hare and Thirlwall. p.
228—2.'?1,) concludes, that the deputies visited .\thens, but that there is no
resemblance between the Attic Ci^il law and the twelve tables, either as to

personal rights or judicial proceedings. But Niebuhr was evidently in an
error when he says (vol. 2, 23J., note 7,^ that '* nowhere does Cicero give the
least hint, that there was any Greek element in the twelve tables." He
must have forgotten the passages from Cicero De Legibus, to which I have
referred.

(a) Niebuhr, (Roman History, voL ii. p. 235, edit. Phil. 1835,) says, that
the code of the decemvirs being approved by the senate, was brought before

the centuries, and their assent was ratified by the curiae, under the presidency
of the colleges of priests, and the sanction of happy auspices.

(b) Grarina, de Ortu et Prog. J. C. sec. 32. Niebuhrs Hi.st. of Rome, vol. 2,

248, 251 note. 253. Niebuhr says that the twelve tallies were nothing more
than the ancient statutes consolidated. A learned writer of our own country,
in the New York Beriew for October, 1839. who avows his education and shows
his acquirements in the European schools of the civil law. gives very solid

reasons for his opinion that the code of the twelve tables was essentiallj- de-
claratory of ancient laws and usages. Fragments of the twelve tables were
collected, and distributed with great accuracy undcj- their original and proper
divisions, by J. Gothofred. in a work entitled Qualuor Fontes Juris Cirilis,

printed in 1653; and his collection, Heineccius says. [Aniiq. Jur. Bom. Piopcm.
sec. 5.1 is to be preferred to that of all others. His collection, distribution,

and interpretation of the tables, has been followed by Gravina. who has in-

serted the originals, with a paraphrase, at the conclusion of his treatise dt
Jure Naiurali Gentium et XII. Tnhilartivi. He has also given a copious com-
mentary ui)on that collection. They were redigested and inserted at length
in the voluminous L ^Histoire Bomaine of the Jesuits Cotron and Rouille. and
copied from them into Hooke's Roman History, b. 2, ch. 27. A summary of
this curious and celebrated code, which had such permanent influerce on
Roman jurisprudence, and is so constantly alluded to by Koman jurists, will

not be unacceptable to the American student.

The 1st tnble related to law suits and regulated the right ot citation of the
delendant before the pnctor. The cieditor of his owu authority seized his
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were "WTitteu in a style exceedingly brief, eliptical, and obscure;

and they show the great simplicity of Roman manners, and are

debtor, -u-here he fotind him in public, and carried him before the prastor,

and if the debtor resisted, the creditor miglit seize and drag him. Amhiiln
injus— Tie /« Jms t'oco; and if old or infirm, the plaintiff was to provide him
Avith a jumentum, or open carriage. (But even this provision was reprobated
in after ages for its severity. A. Gell. Nod. Ait. 20, 1.) The debtor, if he
Avanted time, was obliged to give a caution or bail for his appearance at a
future day. The praetor was to decide the cause promptly, by daylight; and
if the accuser wanted witnesses, he was allowed to go before his adversary's
house, and to repeat his demand for three days together by loud outcry.

Mr. Justice Ware, of the district court for Maine, has given, in the case of
Lane v. Townsend, Ware^s Rep. 293, a brief account of the commencement
and progress of a Roman suit in its first stages. It is an interesting exam-
ination, and sheds much learning and light on the obscure suVyect; and
points out inaccuracies not only in Brown's civil and admiralty law, but in

Blackstone's Commentaries, in respect to the stipulation or bail required of
the defendant in the suit.

The 2d table related to robbery, theft, trespass, and breaches of trust. It al-

lowed the right to kill a robber by night. It inflicted corporal punishment
aod slavery, on conviction of robbery, unless the parties settled with each
other. Slaves, guilty of robbery, were to be thrown down the Tarpeian
Rock. Thefts and trespasses were punished by pecuniary mulct. Tres-
passers by night on harvests or cornfields were punished capitally, as victims
to Ceres. No term of prescription gave a right to stolen goods, nor any right

of a foreigner to the goods of a Roman citizen. Breaches of trust were pun-
ished with the forfeiture of double the value of the deposit.

The 3d table related to loans, and the right of creditors over their debtors. It

prohibited more than one per cent, interest for money. (The weight of au-
thority would seem rather to be in favour of one per cent, a year, though
Montesquieu insists that interest at the timeof the twelve tables was twelve
per cent, a year, and that the law reducing it to one per cent, was passed
many years afterwards. Esprit des Loix, liv. 22, ch. 22. In this construction

he is supported by Livy, b. 7, ch. 27. But Tacitus saj's that the twelve
tables restrained usury to one per cent, a year. Tacit. Ann. lib. vi. 16. And
this is the construction given to the words Si qui unciario fsenore amplins

ftenerassit, by the generality of commentators. Pothier^s Pandectce Justin-

ianeiE, tome i. Frag. XII. Tab. Gibbon, vol. viii. p. 86, note. It is, however,

a doubtful question whether the twelve tables allowed only one or twelve
per cent, a year. Professor Hugo, of the University of Gottingen. in his

History of the Soman Law, sec. 126, inclines to the latter opinion. A recent

writer on this vexatious point in Roman history, holds it to be quite clear

that the unical rate of interest of the Romans, was an ounce in every as for

the cyclic year often Months, that is, eight and a half per cent., equivalent

to ten per cent, for the civil year of twelve months. Foreign Quarterly Re-

view, No. 22, art. 6.) The debtor was to have thirty days after jud<;mont to

pay his debt; and if he did not then pay or give security, his creditor had a
right to seize him, load him with chains of a certain weight, and maintain
him on a prescribed scanty allowance; and if he failed to pay after being

sixty days in prison, he was to be brought before the people on three market
days, and the debt proclaimed; and if there were several creditors, he might

at their election be sold beyond the Tiber, or his body cut into pieces. (Gib-

bon, Hist. vol. viii. p. 92, takes this law in th^ literal sense, and so does

Gravina, de Jure Nat. Gait. etXII. Tab. sec. 72; and he adopts the argument
of Sextu.a Csecilius in A. Gell. Nocf. Alt. 20, 1, who maintained, that the l.iw

was only cruel in appearance, and that he«4iad never read or heard of its be-

ing executed, for its extreme severity prevented the creati :n cf debt. Mon-
tesquieu w«ll observes, that, upon such reasouiajj, the most cruel laws would
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evidence of a people under a mgged police, and very considerably

advanced in civilization. They contain a great deal of wisdom and

he best: and bethinks the better construction to be, that the law only related

to the division of the debtor's property. Esprit des Loix, b. 29, ch. 2. Byn-
kershoeok, Obsnv. Jur. Rom. lib. i. ch. 1, and Heineocius, Antiq. Bam. lib.

iii. tit. 30, sec. 4, are of the same opinion. Pothier, in the introduction to

his Pandectse Jiistinianesp., has inserted the fragments of the twelve tables, as

they were restored by Gothrofredus. and he ho.'' illustrated them by brief

notes and commentaries. He is for a literal construction of this part of the

twelve tables, and he .says this was the construction of all the writers cf an-

tiquity who make mention of them, .such as Quintilian, Tertullian. and A.

Gellius. Professor Hugo is also obliged to renounce the metaphorical, and
follow, with the ancients, the literal interpretation of the twelve tables en
this subject. Hisforie du Droit Bomain, par G. Hugo, trnduite de L \lllemand

par Jourdan, tome i. p. 233, sec. 149. Xiebuhr. in his HiMory of Borne, vol.

ii. p. 597, takes the law literally, and says that no .sound-headed person
ought to construe it otherwise. He says its severity wa.s designed to compel
the debtor to redeem himself, or to enter into a nexum, by which he became
liable to pay interest, and to work out his debt by labour. Gra\ina. de Jure
Xat. Gent. sec. 21, says, there are grounds to conclude that the leges regiif,

with the exception of such as relatefl to regal domination, were incorporated

into the three first of these twelve tables.

)

The 4th table related to the right:* of fathers andfamilies. It gave to fathers

the power ot life and death and of sale over their children, and the right to

kill immediately a child bo«]^ deformed. On the other hand, and as some
compensation for these atrocious provisions, it declare<l, that if a. father

neglected to teach his son a trade, he was not obliged to maintain his father

w hen in want; nor was an illegitimate child bound to maintain his father.

The 5th table related to inheritances and guardianships. It declared, that

if the father died intestate, and had no children, his nearest relations were
to be his heirs; and if he bad no relations, a man of his own name was to

be his heir. He had the right to appoint guardians to his children. If a
freedman died intestate and vnthout heirs, his eli'ects went to the family of
his patron. The heirs were to pay the debts of the ancestor in proportion to

their share of his estate. It also providetl, in the case of lunatics and prodi-
gals, that the relations, and if none, that one of the name, was to have the
care of the person and estate.

The 6th table related to propetiy andpossession. It declared, that the title

of goods should not pass on sale and delivery, withont payment. Two years
possession amounted to a right of prescription for lands, and one year for move-
ables. It likewise declared, that in litigated cases, the presumption should
always be on the side of the pos.sessor; and that in disputes about liberty

and slavery, the presumption should always be on the side of lil>erty.

The 7th table related to trespasses and damages. It provided, that compen-
sation be made for trespasses; and that for arson or maliciously .setting fire to

a house, or to grain near it, the offender was to l)e scourged and burnt to death.
The /ra; ffl/(onj8 was applied to losses of limb, unless the injured pnrty ac-

cepted some other satisfaction. A pecuniary fine of three hundred pounds cf
brass was declared for dfelocating a bone, and twenty-five asses of brass for

a common blow with the fist. (It is related in the Xoct. Att. 20, 1, that one
Lucius Xeratins, in after times, when the city became wealthy, and such a
fine insignificant, amused himself by striking freemen in the iace as he met
them in the street, and then ordering his servant, w ho followetl him for the
purpose with a bag of brass money, to count out and tender the twenty.five
pieces, as the compensation fixed by law. ) It was provided also by this table,

that slanderers, by words or verses, should be beaten with a club. False
witnesses were to be thrown headlong from the capitol, and parricides were
to be sewed up in a sack and thrown into the Tiber. Whoever wilfully
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good sense, intermixed with folly, injustice, and cruelty. They
were engrossed on tables of wood, or brass, or ivory (a), and

were exposed to destruction, though unquestionably preserved,

when the city was burnt by the Gauls (b). They existed entire

killed, or poisoned, or prepared poison for a treedman, or used magical words
to hurt him, was punishable as a homicide. Guardians and patrons who
acted fraudulently in their trust, were to be fined and held odious.
The 8th table related to estates in the country. It required a space of two

and a half feet to be left between every house; and it allowed societies or
private companies to make their own by-laws, not being inconsistent with
the public law. The praetor was to assign arbitrators in cases of disputes
about boundaries; and it provided redress for nuisances to fields by the shade
of trees, or by water courses. It required roads to be eight feet wide, and
double at corners. It allowed travellers to drive over the adjoining lands,

if the road was bad.

The 9th table was concerning the common rights of the people. It prohibited
all special privileges to any person, and it restored debtors who had been
redeemed from slavery, to their former rights. It made bribery, in a judge
or arbitrator, or the holding seditious assemblies in the city by night, or de-
livering up a Roman citizen to a foreigner, or soliciting a foreigner to declare

himself against Home, capital offences. It declared that all causes relating

to the life, liberty, or rights of a Roman citizen, should be tried in the

comitia centuriata. The people were to choose quaestors to take cognizance of

capital cases. ,

The 10th table related to funerals. It prohibited the dead to be interred

or burnt within the city, or within si^ty feet of any house. It prohibited

all excessive wailings at funerals, and women from tearing their faces or

making hideous outcries on such occasions. It regulated and limited the

expense of the funeral piles, and all costliness at funerals, such as the dress

of the deceased, the players upon the flute, the perfumed liquors, the gold

thread, the crown, festoons, &c.

The 11th table made part of the jus sacrum, or pontifical law. All the other

tables related to civil rights, but this related to religion and the worship of the

gods. It required all persons to come with pprity and piety to the assem-

blies of religion; and no person was to worship any new or foreign gods in

private, unless authorized by public authority. Every one was to observe his

family festivals, and the rites used in his own family, and by his ancestors,

in the worship of his domestic deities. Honour was to Imj paid to those

heroes and sages whom their merit had raised to heaven. The commendable
virtues were to be ranked among the gods, and to have temples erected to

them, but no worship was to be paid to any vice. The sacrifices to the gods

by the priests were to be the fruits of the earth and young animals, and with

tiie most authorized ceremonies. No one was to be initiated in any myste-

ries but those of Ceres. Stealing of what was devoted to the gods, r.nd incest,

were declared to be capital crimes.

The 12th table related to marriage, and the rights of husbands. It prescribed

freedom of divorce at the pleasure of the husband; and it allowed the hus-

band, with the consent of his wife's relations, to put her to death, when
taken in adultery or drunkenness; and it declared it to be unlawful foi

patricians to intermarry with plebeians.

(rt) JleineccVs Hist. Juris Civiles, lib. 1. sect. 2G. Niebuhr says, they wcrt

graven on ten tables of brass, and posted up in the Cimituni.

{b) Livy, b. 6, ch. 1, says, qure in commeiitariis pontiticum aliisque publicii

privatisque erant monumentis incensa urbc, plernque interiere. N. Hooked

Diss, on the credibility of the first Jive centuries of Jiome. Cicero speaks ot them

as being in his time on tables of brass, and as having been injured by light-

ning

—

Icgtim xra liquefacta. Oral, in Cat. 3. 4.
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ia the third but did not, as Heiaeccias supposes, sorvive the

sixth century of the Christian era. This code obtained in the

subsequent ages of the republic, from the most distin-

guished * philosophers, historians, and statesmen, the [*526 3

blind tribute of patriotic veneration, and the most ex-

travagant eulogy, as being a system inculcating the soundest

principles of ethics and civil polity, and surpassing in value the

jurisprudence of Solon and Lycurgus, and the ten books of the

laws of Plato, and whole libraries of Grecian philosophy (a). As

Rome increased in territory, wealth, arts, and refinement, her

laws were progressively enlarged and improved, and adapted to

the progress of society, and its increasing wants and vices. The

obligation of the twelve tables was gradually diminished or de-

stroyed by the multitude of new regulations, and the history of

tho Roman law, from the time of the twelve tables to the reign

of Hadrian, is eminently instructive.

* After many struggles, the patricians were obliged, [
* 527 ]

by the lex Horatia, to submit to the authority of the

plebiscita. enacted by the plebeians alone in their comitia iributa,

as being of equal force with the leges, passed at the instance of a

consular or senatorial magistrate, by the whole aggregate body

of the people, patricians and plebeians. The senate also fre-

quently promulgated laws under the name of senatus consulta, bv

their own authority (b). A senatus consultum was allowed to

continue in force only one year, unless ratified by the common
course of rogatio ad populum; and the tribunes could, at any

time by their veto put a negative upon any projected decree of

the senate. That body likewise assumed the right to dispense

with laws, though, by a law proposed by the tribune Cains Cor-

nelius, the senate could not exercise their dispensing power, un-

less 200 senators were present. AVithin a very few years after

the adoption of the twelve tables, the prohibition of marriages

{a) Cic. de Oral. b. 1. ch. 43, 44. 7> Lp/7.7. 2, sec. 23. Liry's Hisi.3,?,i.
Tacit. Ann. 3, 27. A. Gell. Nod. Atf. 20. 1. In the newly discovered treatise
of Cicero, De Repuhlica. lib. 2. ch. 36. .37, he insists, that the ten first tables
were composed with the greatest equity and prudence, but he declares that
the two last tables, added by the decemvirs, were iuitjuitous laws, and that
the law prohibiting marriages between plebeians and senatorial families was
a most infamous law.

[b) List. 1. 2, 4. Dig. 1. 2, 9. The proofs are abundant, that even before
the .\ua;iistan age, the nenafua consulta had becimT^ one ot the regular sources
of the Roman law. Hiatoire du Droit Bom. par. G. Hugo, sec. 174. 175, 176.
Qui con.'inlfn Palntm. qui leges juraque sercat. Hur. Epist. 1, 16. v. -II.

35 VOL. 1. KENT. 545
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between the patricians and plebeians was abolished; but the patri-

cians had the address to retain the management and control of

the whole administration of justice. This was effected in several

ways.

Legal Forms.—It was effected by the institution of legal

forms of judicial proceeding, called legis actiones, and by means
of the pontifices who regulated the calendar and assumed the

power of fixing the lawful days of business, the dies fasti et ne-

fasti. These judicial forms and solemnities gave order and uni-

formity to the administration of justice; but they were mysteries

of jurisprudence, confined to the learned of the patrician order,

and locked up in the pontifical archives. They could not be

changed at the pleasure of the people, and the right to interpret

them belonged to the pontifical college, and the patri-

[
* 528 ] cians had retained * the exclusive right of being eligi-

ble to the offices of the priesthood (a). The forms re-

mained confused and undigested until Appius Claudius Ccecus, a

member of the pontifical fraternity, reduced them into one col-

lection, which his scribe, Cnseus Flavins, surreptitiously published,

together with the calendar or fasti, to the great satisfaction of

the people. It acquired the title of the Jus civile Flavianum;

and a second collection of these legal precedents afterwards ap-

peared, and was called the Jus civile ^lianum (6). This Roman
science of special pleading became a subject of ridicule by Cicero,

as being a cunning and captious verbal science; and these forms

were expressly abolished by the Emperor Constantine as insidi-

ous (c).

Praetorian Law.—The ediets of the praetor became another

very important means of the increase and improvement of the

Roman law. The judicial decisions of the praetors, or edicia

jyrcetorum, became of great consequence. They were called jus

Iwnorarium, or patrician law, derived from the honour of the

praetor (d). There had been, from the foundation of the city, a

(n) Difj. b. 1. tit. 2. Do Orig. Jur. sec. fi. Gravina says, De Ortu rt Prog.

J. C. sec. 3.'], that they were established by the policy of the ancient law-

yers.

[h) Dig. 1, 2, 7. Livy^s Hist. 9. 46. Grarian, de Ortu .Tar. Civ. sec. 33,

and de Jur. Nat. ct XII. Tab. sec. 79, RO.

(c) Legulejus quidnm caiitwi et acutus prteco nctionam, cantor fahularum, aii-

cepH syllaharum. Cic. de Orat. 1, 55. See, also. Cod. 2, 58. De formulisct im-

pelrationihus actionum mblatis.

(d) Dig. 1, 1, 7, and 1, 2, 10.
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magistrate called prcefectus urbis, to administer justice in the ab-

sence of the king or consul; and after the plebeians obtained a

share in the consalar dignity, the patricians created a permanent

citv prsetor, and they confined his province to the administration

of justice; and such a magis^jate was indispensable, as the con-

suls were engaged in foreign and executive duties (a).

The prsetor was at first a patrician, and *elected in the [ * 529 ]

comitia centuriata, though the office in time became ac-

cessible to plebeians. Business soon required a second prsetor to

preside over the causes of foreigners, called prceter peregrinus (b),

and praetors were afterwards allotted to the provinces as the em-

pire widened. Under Augustus, the prsetors had multiplied to

sixteen; and in the time of Pomponius, there were eighteen, and

one of them judged de fidei covimissa (c). Every prsetor, on

entering into office, established and published certain rules and

forms, as the principle and method by which he proposed to ad-

minister justice for the year. He had no power to alter these

rules, and this jtis prcetprium vel honorarium, tempered the

ancient law by the spirit of equity and public utility, and it was

termed the living interpreter of the civil law (d). But as the

prsetor was apt to vary from his annual edict, and to change it

according to circumstances, which opened theway to many frauds,

it was provided by a law, enacted at the instance of the tribune

Caius Cornelius, that the prsetor should adhere to his edicts

promulgated on the commencement of his magistracy. These

prsetorian edicts were studied as the most interesting branch of

Roman law, and they became a substitute for the knowledge of

the twelve tables, which fell into neglect, though they had once

been taught as a carmen necessaHum, and regarded as the source

of all legal discipline (e).

{a) Dig. 1, 2. sec. 26, 28.

(fc) Professor Hugo, in his History of the Roman Lmc, sec. 1.58, attribute.s
to the institntion of the pnetor prregrinun the rise and o;rowth of the jut
gentium, which had a propitious influence even upon the Roman munijcipal
jurisprudence. To the authority of the jus prgetorium. the edicts of the
pnetor urbnnus. and the praetor peregrinus. seem to have equally contributed
Ibid. sec. 188, 189.

{c) Dig. 1, 2, 32.

(d) Dig. 1, 1, 7 and a
(e) Cic. de Legg. b. 1, ch. 5, and b. 2, eh. 23. Cic. de Orat. b. 1, ch. 10.

Gravina, de Ortu et Prog. J. C. sec. 38. The Edicta Mayistratuwn or Jus
Prxtorium, was not only a fruitful, but a legitimate source of the Roman
law, as Hugo has laboured to prove. Hist, du Droit Rom. sec 177, 178, 179.
He compares this prsetorian law to the English equity jurisprudence. Many

547



* 531 SOURCES OF [Part III.

[ * 530 ] * Responsa Prudentum.—The opinions of lawyers,

called the responsa or interpretationes prudentum, com-

posed another and very efficient source of the ancient Roman
jurisprudence.

The most ancient interpreters were the the members of the

college of pontifices, composed of men of the first rank and

knowledge. Civil statesmen, atid eminent private citizens, fol-

lowed their example, and sometimes debated in the forum.

Their answers to questions put, were gradually adopted by the

courts of justice, by reason of their intrinsic equity and good

sense; and they became incorporated into the body of the Roman
common law, under the name of fori disputationes, and jus civile,

or responsa prudentum (a). This business, undertaken gratui-

tously by persons of the highest distinction, grew into a public

profession, and law became a regular science, taught openly in

private houses as in schools. The names of the principal law-

yers who became, in this way, public professors of the law, are to

be found in the work of Pomponius (&), and in the writings of

Cicero, Horace, Tacitus, and the other authors of the classical

ages. Their opinions were preserved by their successors, and

fragments of them are, no doubt, dispersed in different parts of

the pandects, without the sanction of their names (c).

[*531] Cicero speaks of *this employment of distinguished

jurists with the greatest encomiums, and as being the

grace and ornament, and most honorable business of old age.

The house of such a civilian becomes a living oracle to the whole

city, and this very accomplished orator and statesman fondly an-

ticipated such a dignified .retreat and occupation for his declin-

ing years (d). The philosophy, and policy, and wisdom of Greece,

of the edicts bore a resemblance to the modem ordiuances, or Codes de Pro-

cedure Civile.

ia) Dig. 1, 2, 5.

{h) IHo. 1, 2.

(c) In the times of the republic, the practice of the law was gratnitons,

and highly honorary. All employment for hire was prohibited, by a law
enacted in the year of the city o.'jO, at the instance of the Tribune Marcus
Cincius. The profession at length became a business of gain, and was abused
until Augustus revived theCincian law with additiopal sanction by a decree

of the senate. But as a reasonable compensation was necessary to advocates
who devoted their time and talents to the profe.ssion, the compensation
was allowed, and regulated by a decree of the senate in the time ofClaudius;

{Theit. Ann. b. 11, ch. 5, 6, 7,) and afterwards, according to the law of the

Pandects, b. 5(1, tit. 13, ch. 1. sec. 5, 10, 12, the judges in the province were

to determine on, and allow a reasonable charge to tlie advocate.

(d) Ck. de Oral. 1, 45. iSee, also, Quinctilian's Inst. lib. 12, cb. 11, where
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were collected together, says Gravina (a), by the Roman civilians,

and all that was useful introduced into the Roman law; and if

it were really true that the twelve tables were not drawn by the

rough agents who compiled them directly from Grecian foun-

tains, we are assured that the omission was abundantly supplied

in after ages; and the institutions of Greece were studied by

more enlightened statesmen, and contributed to perfect and adorn

the Roman law (6),

Age of Augustus.— In the Augustan age, the body

of the Roman law had *grown to immense magnitude (c). [
* 532 ]

It was composed cff the leges, or will of the whole Roman
people declared in the comitia centuriata; the plebiscita, enacted

in the comitia tributa; the senatus constdta, promulgated by the

single authority of the senate; the legis acttones ; the edicta mag-

istratuum ; the reponsa pmdentuin ; and, subsequent to the age of

Cicero, is to be added the coiistitutio principis, or ordinances of

the Roman emperors (d). The Roman civilians began very early

to make collections and aigests of the law. The book of Sextus

^lius contained the laws of the twel^re tables, the forms of actions,

aud the responsa prudentum. Publius Mucius, Quintus Muciu.s

Brutus, and Manilius, all left volumes upon law, and the three

books of the latter existed in the time of Pomponius as monu-

ments of his fame (e). Servins Sulpicius left behind him nearly

180' volumes upon the civil law. Many distinguished scholars

arose under his discipline, who wrote upon jurisprudence; and

he alludes to Cicero, and strongly approves of this employment of the
orator when he retires from practice at the bar.

(a) Orig. Jur. Civ. b. 1, Pro.-em.

(b) The Grecian philosophy was not more fatal to the ancient Roman
superstition, then Grecian forensic eloquence was to the severity of the
Roman civil law. Hugo^s Hialnire du Droit Romain. aec. 161. Cicero w:i.s

of opinion, that his countrymen exc-elletl the Greeks in laws and institutions,

as well as in morals and manners.

—

Jlores el insiiluia vitse. resqiie donie^icaH
ae familiares nos profecio et melius tuemurel Inutiux: rem vern publicnm nnfiri

majores eerie melioribus temperaveru}it et itvitilutis el legihuH. Tuscul. Qu!e.*t. lib.

1. ch. 1. He supposes that the early Romans had imbibed a tincture of the
philosophy of the Greeks from the doctrines of Pythagoras who dwelt in south-
ern Italy at the time of the expulsion of the Tarquins. jbid. lib. 4.. 1. But it

wik> Cicero himself who by his writings transferred into 'his own vernacular
tongue the great body of the Grecian philasophy.

(t) Iinmensus aliaruin super alias acercatarum legum cumulus. Livy, 3, 34,
HeinecciUiJ applied this passage of Livy to the civil law. but Hugo says he
was in an error, and that the most part of the laws referred to by Livy were
political regulations, and had no concern with private right. Hist, du Droit
Rom. par Hugo. sec. 167.

{d) Dig. 1, 1, 7, and 1. 2, 12. Inst. 1, 2, 3. Gahu, 1, 2.

(e) Dig. 1, 2, 36. and 3a '
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Aufidius Namusa digested the writings of ten of those scholars

into 140 books. Antistius Labeo, under Augustus, surpassed all

his contemporaries, and he complied 400 volumes, many of which,

Pomponius says, he possessed (a). The noble design of reduc-

ing the civil law into a convenient digest, was conceived by such

great men as Cicero (6), Pompey, and Julius Csesar (c) ; though

it is certain that no systematic, accessible, and authori-

[ * 533 ] tative treatise on the civil law, appeared during * the

existence of the republic; and Cicero says, that the law

lay scattered and dissipated in his time {d). The Roman juris-

prudence was destined to continue for several centuries under the

imperial government, a shapeless and enormous mass, receivinsr

continual accumulations; but it was fortunately cultivated under

the emperors by a succession of illustrious men, equally distin-

guished for their learning, wisdom, and probity.

Before the time of Augustus, the responsa prudentum were

given viva voce, and they had not the force of any authority in the

forum, and the business was free to all persons. The character

of these responsa was abused and discredited by the crude

opinions of pretenders, and Augustus restrained the profession

of the jurisconsults to such as he should select as most worthy,

and they were to be first approved of and commissioned by him.

They then began to give their opinions in writing, with their rea-

sons annexed (e). This raised their influen«e, and reduced the

praetors to a state of comparative dependence upon those living

oracles of law, who were under the influence of the emperor, and

who obtained by their means the control of the administration of

the law (g). Heineccius says, that Augustus instituted this col-

lege of civilians in order that he might covertly assume legisla-

tive power, and adapt the republican jurisprudence to the change

in the government. He likewise instituted a cabinet council,

which was called the consistory, by succeeding princes. It was

composed of the consuls, several other magistrates, and a certain

(a) Dig. 1, 2. sec. 41, 43, 44, 56, 57.

\b) Cicero says he had long thought of the task of digesting and reducing

the civil law into a few elementary and definite principles, and therehy re-

lieving it from difficulty and obscurity. De Oral. lib. 1, ch. 4'2.

((') Suet. J. Csesar, sec. 44.

(rf) Cic. de Oral. lib. 2, ch. 33. Hcineccii. Elementa Juris, Inst. Promm. sec.

2. Dr. laylor'n Elementn of the Civil Law, p. 14.

(e) Dig. 1, 2, 47. lleinecc. Hixt. Jur. Civ. lib. 1, sec. 157, 158. 180.

{g) Gravina, de Ortu et Prog. sec. 42. Heinecc. Antiq. Horn. lib. 1, tit. 2,

sec. 39.
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number of senators chosen by lot (a). Ulpian was a

member of this royal council under Alexander * Severus. [ * 534 J

It was the imperial legislature. The power of the comitia

was transferred to this shadow of a Roman senate, for the old

constitutional senate not being able conveniently to govern all the

provinces, (according to the courtly language of the Pandects (6),)

gave to the prince the right to make laws. The judgments of the

prince were called imperial constitutions, and they were usually

enacted and promulgated in three ways : 1st. By rescript, or letter

in answer to petitions, or to a distant magistrate (c). 2d. By de

crees passed by the emperor on a public hearing in a court of

justice; and Paulus collected six books of those decrees, and from

which he for the most part dissented (d). 3d. By edict, or mere

voluntary ordinances. Gravina says, that these imperial consti-

tutions proceeded not as from a single individual, but as from the

oracle of the republic by the voice of the senators, who were con-

sulted, and were the visible representatives of the majesty of the

commonwealth (e). Mmiy of these imperial ordinances were

suggested by the best of the civilians, and do great honour to

their authors; and with regard to private and personal rights, the

Romans enjoyed to a very great degree, under the emperors, the

benefit of their primitive fundamental laws, as they existed in the

times of the republic. The profession of the law was held in high

estimation under the emperors, and during the second and third

centuries, the science of jurisprudence was elevated higher than

it ever has been in any other age, or among any other people.

Hadrian took off the restriction of Augustus, and gave

the privilege of being * a public interpreter of the law [ * 535 ]

to the profession at large [q). It was restored by the

emperor Severus, and the responsa prtidentum assumed an air of

great importance. Though in the first instance they were received

as mere opinions, they gradually assumed the weight of authoiity.

(a) Grarina, de Romano Imperio, sec. 17. This imperial consistory w.as
imitated by the provincial governors. History of the Roman Late during the
Middle Ages, bv Savigny, vol. i. p. 87.

(h) Dig. 1, 2, sec. 11.

(c) Code 1, 14, 3. Gramna, de Ortu et Prog. sec. 123, 124.
(d) Gravina, ibid. sec. 122. De Romano Imperio, sec. 20.

(e) Gravina. de Romano Imperio, ibid. The imperial rescripln thus assumed
^he character and weight of judicial precedents, and were entitled to at least
«qiial authority with the responsa prudenlum.

ijg) Dig. 1, 2, 2, 47.
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The opimoQs were sent in writing to the judges, and in the time

of Justinian they were bound to determine according to those

opinions (a). These responsa (of which many are preserved ia

the Pandects) were not of the same authority as the constitutional

leges, but they were law for the case, and they were applied to

future cases under the character of principles of equity, and not

of precepts of law. In the ages immediately preceding Justinian,

the civil law was in a deplorable condition, by reason of its mag-

nitude and disorder; and scarcely any genius, says Heineccius,

was bold enough to commit himself to such a labyrinth. As a

remedy for the evil, the Emperor Valentinian III. confirmed, by

decree, the writings of Papinian, Paulus, Gaius, Ulpian, and

Modestinus, by name, and directed that they alone be permitted

to be cited in the courts of justice, with the exception of such ex-

tracts as they had transferred into their books from the ancient

lawyers, and with some other qualified exceptions in favour of

Scsevola, Sabinus, Julianus, and Marcellus. The opinion of the

inajorityof these five legislative characters was to govern; and

where ther« was in any case an equal division of opinion, that of

Papinian was to be preferred (6).

[
* 536 1 * Digests of the Civil Law.—The first authorita-

tive digest of the Roman law which actually appeared,

was the Perpetual Edict, compiled by Salvius Julianus, under

the orders of the Emperor Hadrian and of which nothing now re-

mains but some fragments collected and arranged by Gothofrede,

and published along with the body of the civil law. Hadrian

was the first emperor who dispensed with the ceremony of the

senatus consulta, and promulgated his decrees upon his sole au-

thority (c). The praetorian edicts had been so controlled under

the government of the emperors by the opinions of the civilians,

_ _ ,

(n) In.«t. 1, 2, 8.

(b) Heinrc. AnUq. Horn. Jur. lib. 1. tit. 2, .^^ec. 41. Hialnr. Jiir. Civ. lib. 1.

sec. 37H. Heineccius .says, thatrapiniaii was every wbcre called Jtirianaylum it

DociriniP. legnHn thcHaurus, and he fur snri)assed all his brethren, omius loiujo

pod fie intervallo reliqucrU. Gains (Inst. lib. J, sec. %) refe'-s to a rescript of

the Emperor Hadrian, in which the. rcsponm prmlrnium were to he received

as law, if they were unanimous, and if not, the judge was at liberty to follow

his own judgment. At the period of Yalentinian, the writing of the great

jurists, and the constitutions of the emperors, were alone consulted as

jiuthorities. Snrifjny^s Histon/ of the Rowan Ijxio, vol. i. p. 7.

(c) Gihbon^s History, vol. viii. p. IG. The Pfehiscita had ceased under Au-

gustus, but the senatus consulta did not absolutely cease with Hadrian. They
continued to enrich the civil law in matters of private right long afterwards.

Evgo, Eist. du Droll Bom. sec. 284, o07.
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that they lost the greater part of their ancient dignity, and Ha-

drian projected the design of reducing the whole Roman law into

one regular system. All that he, however, lived to perform, was

to procui'e the compilation of those edicts of the praetors which

had stood the test of experience on account of Iheir authority and

equity, and had received ttie illustrations of civilians (a). Many
able professors undertook, from time to time, a digest of the civil

law. Papirius Justus collected some of the imperial constitutions

into twenty books, and Julius Paulus compiled six books of de-

crees or imperial decisions. Gregorius made a collection of a

higher character, and he digested into order the chief, if not the

whole of the imperial rescripts from Hadrian down to the reign

of Diocletian and his colleagues, and which was called the Gre-

gorian Code, and attained great authority in the forum. Hermo-

genes continued this collection under the name of the

Hemiogenian Code (b). Theodosius the younger *ap- [
* 537 ]

pointed a committee of eight civilians, to reduce the im-

perial constitutions, fromVhe time of Constantine, into a method-

ical compendium ; and this Theodosian code became a standard

work throughout the empire, and it was published in six folio

volumes in 1665, with a vast and most learned commentary by

Gothofrede. Another century elapsed before Justinian directed

Tribonian, who was an eminent lawyer and magistrate, to unite

with him a number of skilful civilians, and to assume the great

task of collecting the entire body of the civil law, which had been

accumulating for fourteen centuries, into one systematic code.

Whether the Roman law at that period exceeded or fell short of

the number of volumes in which the English law is now embodied,

it is not easy to determine. Tribonian represented to the em-

peror, that when he and his learned associates undertook the busi-

ness of digesting the civil law, he found it dispersed in two thou-

sand books and in upwards of three millions of verses (c), de-

tached from the writings of the sages, which it was necessary to

read and understand in order to make the selections. The size

of these volumes, and the exact quantity of matter in these verses,

we cannot ascertain (d). It is, however, a fact beyond all doubt,

(a) Gravina, de Oriu et Prog. Jur. Civ. sec. 38.

(b) Heinec. Hist. Jur. Cir. lib. 1, sec. 368—:}7'2.

(c) Duopene millia librorinn e.^e conscn'pta, ei plus qunm irecentiens decern mil-

lia versuum a veteribu.t effusa. Secund. Prsef. ad. Dig. sec. 1

.

{d) Professor Hugo, iu his History of the Roman Law, sec, 318, reduces, by
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that the state of the Roman law rendered a revision indispensa-

ble. Justinian himself assures us (a), that it lay in such great

confusion, and was of such infinite extent, as to be beyond the

power of any human capacity to digest.

[ * 538 ] * Corpus Juris Civilis.—The compilations made
under Justinian, and which constitute the existing body

of the civil law, consist of the following works, and which I shall

mention in the order in which they were originally published.

Code.— (1.) The Code in twelve books, is a collection of all

the imperial statutes that were thought worth preserving from

Hadrian to Justinian. In the revision of them, the direction to

Tribonian, and his nine learned associates, was, that they should

extract a series of plain and concise laws, omitting the pream-

bles, and all other superfluous matter; and they were likewise in-

trusted with the great and hazardous power to extend, or limit,

or alter the sense, in such manner as they should think most

likely to facilitate their future use and operation (b).

Institutes.— (2.) The Institutes, or Elements of the Eoman
Law, in four books, were collected by Tribonian and two asso-

ciates. They contain the fundamental principles of the ancient

law, in a small body, for the use and benefit of students at law.

This work was particularly adapted to the use of the law schools

at Berytus, Rome, and Constantinople, which flourished in that

age, and shed great lustre on the Roman jurisprudence. It is such

an admirable compendium of the elements of the civil law, that

it has in modern times passed through numerous editions, and

received the most copious and laborious illustrations. It has been

a model, by reason of its scientific and orderly arrangement, for

every modern digest of municipal law. The institutes were com-

piled chiefly from the writings of Gaius; and a discovery by Mr.

Niebuhr, so late as 1816, of a re-written manuscript of the entire

Institutions of Gaius, has. given increased interest to the Insti-

tutes of Justinian (c).

computation, the Roman laws to 580 volumes, of a moderate size. He allows

24 of the three millions of verses, to a page, and 400 pages to a volnmc.
The 2000 books, judging from the books in the Pandects, will give only 280

volumes. This reasonable estimate takes away every appearance of the mar-
vellous Irom the magnitude of the Roman law.

{a) Prima Prasf. ad Dig. sec. 1.

{b\ Praef. prima ad Cod. sec. 2.

(f) See an account of that discovery in A^. A. Review far April, 1821. The
Institutes of Gaius are the prototype of .lustinian's Institutes. They were

discovered by Niebuhr, the historian, iu 181G, iu the Cathedral Library at
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* (3.) The Digest, or Pandects, is a vast abridgment, [ * 539 ]

in fifty books, of the decisions of prsetors, and the writ-

ing's and opinions of the ancient sages of the law. This is the

work which has principally excited the study, and reflections,

and commentaries, of succeeding ages. It is supposed to contain

the embodied wisdom of the Roman people in civil jurisprudence

for near 1200 years; and the European world has ever since

had recourse to it for authority and direction upon public law,

and for the exposition of the principles of natural justice. The

most authentic and interesting information concerning the com-

pilation of the Pandects, is to be found in the ordinances of Jus-

tinian, prefixed, by way of prefaces, to the work itself.

In the first ordinance addressed by Justinian to his quaestor

Tribonian, he directs him and his associates to read and correct

the books which had been written by authority upon the Boman
law, and to extract from them a body of jurisprudence in which

there should be no two laws contradictory or alike, and that the

collection should be a subltitute for all former works; that the

compilation should be made in fifty books, and digested upon the

plan of the perpetual edict, and contain all that is worth having

in the Roman law for the preceding 1400 years, so that

it might * thereafter be regarded as the temple asd [
* 540 ]

sanctuary of justice. He directed, that the selection

be made from the civilians, and the laws then in force, with such

discretion and sagacity as to produce in the result a perfect and

immortal work. And, in the anticipation of the result, he de-

clared, that no commentaries were to be made Uf>on the digest, as

it had been found that the contradictions of expositors had dis-

turbed the whole body of the ancient law.

In about three years after the publication^of this first ordinance,

Verona. The maniisoript was a co<hx rcftcripiim, and in 62 out ol '2.51 pages
iterum rexcripius. The orijrinal text had, daring the dark ages, been oblit-

erated for other matter, wliich, in it.s turn, was supplanted by the Epi.st'c-s

of St, Jerome. The original work was restored to the world by the skill

and perseverance of Professors Goschen, Bakker, and Hollweg, of Berlin,

who. upon Niebuhr's report, went to Verona. The work appeared for the

first time in 1820. It awakened renewed zeal, bordering on enthusiasm, in

Germany, for the study of the civil law. It led to dissertations from every
quarter, and M. Boulet, in the preface to his French translation of Gaius's

Institutes, says, that no work ever produced a more remarkable revolution

in the study of the Roman law. Iiisd'tuies de Gniits. par J. B. E. Boulet, Pref.

Pr.^fessor Hugo makes great use of the Institutes of (iaius, as shetlding new
and bright light on many branches of the civil law. See Histoire de Droit

Eomain, par Q. Hugo, sec. 329, et passim.
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Justinian issued another upon the completion of the work. In
the latter ordinance, addressed to the senate and people, he de-

clared that he had reduced the jurisprudence of the empire within

reasonable limits, and within the power of all persons to possess

at a moderate price, and without the necessity of expending a

fortune in acquiring useless volumes of laws. He seated, that in

the compilation of the Pandects, Tribonian and his associates

had drawn from authors of such antiquity that their names were

unknown to the learned of that age. If defects should be dis-

covered, recourse must be had to the emperor; and he pointedly

prohibited all persons to have any further recourse to the ancient

laws, or to institute any comparison between them and the new
compilation. And to prevent the system from being disfigured

and disordered by the glosses of interpreters, he declared, that no

citations were to be made from any other books than the Insti-

tutes, the Pandects, and the Code; and that no commentaries

were to be made upon them, upon pain of being subjected to the

charge of the crimen falsi, and to have the commentaries de-

stroyed.

The Pandects are supposed to have been compiled with too

much haste, and they were very defective in precision and method-

ical arrangement. The emperor allowed ten years, and Tribonian

and his sixteen colleagues finished the work in three years. It is

said that the Pandects were composed of the writings of forty

civilians, the principal part of whom lived under the latter

Caesars; and the doctrines only, and not the names of

[ *541] the more ancient sages, were * preserved (a). If the

work had been executed with the care and leisure that

Justinian intended, it would have been an incomparable monu-

ment of human wisdom. There are, as it is, a great many con-

tradictory doctrines and opinions in the compilation on the same

subject, and too much of that very uncertainty which Justinian

was so solicitous to avoid. But with all its errors and imperfec-

(n) Professor Hugo concludes that the compilers of the Pandects had never

seen the original writings of Mucius Scaevola, though they are referred tons

if they had really been read and consulted. Hist, de Droit Horn. sec. 320. He
is further of opinion that the merit of the order wliich is so visible in the

civil law, is to be attributed to Servius Sulpicius, the friend of Cicero. Ibid.

Sec. 322. In the preface to Polhier^s PandectH, the number of jurisconsults,

whose writings were employed in the compilation of tlie Pandects, or wliose

opinions are therein referred to, amountti to 1)2, and sketches of their li^es are

given.
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tions, the Pandects are the greatest repository of sound legal

principles, applied to the private rights and business of mankind,

that has ever appeared in any age or nation. Justinian has given

it the venerable appellation of the temple of human justice. The

excellent doctrines, and the enlightened equity which pervade the

work, were derived from the ancient sages, who were generally

men of distinguished patriotism, and sustained the most pn-

blemished character, and had frequently been advanced to the

highest offices in the administration of the government Tbe

names of Gains, Scaevola, Papinian, Ulpian, Paulus^ and Modes-

tinus, may be selected from a multitude of civilians, as models of

exalted virtue, and of the most cultivated reason and philosophy,

drawn from the precepts and examples of freer and better ages.

It is owing to their writings that the civil law, for the purity

and vigour of its style, almost rivals the productions of the

Augustan age (a).

* Novels.—(4.) The novels of Justinian are a collec- [ * 542 ]

tion of new imperial statutes, which constitute a part

of the body of the civil law. Those ordinances were passed

subsequent to the date of the code, and had been required in the

course of a long reign, and by the exigencies of succeeding

times. They were made to supply the omissions and correct

the errors of the preceding publications; and they are said by

competent judges to show the declining taste of the age, and to

want much of that brevity, dignity, perspicuity, and elegance,

which distinguished the juridical compositions of the ancients.

Some of these novels are of great utility, and particularly the

118th novel, which is the groundwork of the English and Amer-

ican statutes of distribution of intestates' effects (6). The In-

stitutes, Code, and Pandects were afterwards translated into

Greek, and the novels were generally composed in that language,

(a) Acc**'-'!::^ ^ Hommel, a writer cited by Professor Hugo, of the 1800
pages of which the Pandects are composed, 600 were taken from the writ-

ings of Ulpian, 300 from Paulus, 100 from Papinian, 90 from Julian, 78 from
Scievola, 72 from Pompon i us. 70 from Gaius, 41 from Modestinus and soon
toother civilians of less note in diminished proportions.

(b) Sir William Blackslone, Com. vol. ii. p. 516. does not seem willing t;)

admit that the statute of distributions wsis taken from the civil law: but
when Lord Holt and Sir Joseph .lekvil declare, f 1 P. Wins. 27. Pree. in Chan.

593.) that the statute was penned by a dvilian, and is to be governed and
construed by the rules of the civil law; and when we compare the provisions

in the English statute with the Roman novel, the conclusion seems to l>e

very fair and very strong, that the one was borrowed essentially from the

other.
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which had become the vernacular tongue of the eastern empire;

and as evidence of the universality of that tongue, Justinian de-

clared, that one of his constitutions was composed in the Greek

language, for the benefit of all nations (a).

Loss of the Civil Law.—When the body of the civil law, as

contained in the Institutes, the Pandects, and the Code, was

ratified and confirmed by Justinian, it became exclusively the law

of the land ; and the various texts from which the compilation was

made, fell speedily into oblivion; and all of them, except the Theo-

doaian code, and fragments of the other parts, disap-

[ * 543 ] peared *in the wreck of the empire (6). The great work

itself was in danger of being involved in the general de-

struction which attended the irruption of the northern barbarians

into the southern provinces of Europe. The civil law maintained

its ground a long time at Ravenna and in the Illyrian borders;

but all Italy passed at length under the laws, as well as under

the yoke of the barbarians;

—

belluinas atque ferinas immanesque

Longobardorum leges accepit (c). There was but one circum-

stance that could give any thing like compensation to the inhabi-

tants of Europe for the absence or silence of the civil law, during

the violence and confusion of the feudal ages; and that circum-

stance was the redeeming spirit of civil and political liberty,

which pervaded the Gothic institutions, and tempered the fierce-

ness of military governments, by the bold outlines and rough

sketches of popular representation [d). It was an indelible

[a) Imt. 3, 8, 3.

(b) Pothier, in his preface to his Pnndectfp, JuMinianesc, has given a rapid

view of the progress of the Roman jurisprudence from the Juh Virile Papyria-

num, under Tarquinius Priscus, to the time of Justinian, and an interesting

sketch of the series of Roman lawyers from the earliest notice of them, far

beyond the age of Cicero, down to the compilation of the Pandects. And
notwithstanding the eiforts of Justinian to sui>ersede and destroy the admir-

able materials of the civil law, from which he was enabled to erect the splen-

did and ever-during monument of his reign, yet, from the remains of the

works of the civilians there has been compiled the Jus Civile anfc-Ju^tiniaiwiim,

which is a collection of great interest and currency on the continent of Eu-
rope. It has now received an addition of the utmost value in the newly-

discovered Insiilufions of Gains.

{c)Gravina, dc Ortu ct Prog. Jur. Civ. sec. 139. The law school at Rome was
transferred to Ravenna, where it existed even in the 11th century, and was
then removed to Bologna.

(d) The German nations were associations of freemen prior to their invasion

of the Roman empire, and their governments were mixed, or limited and
elective monarchies, which continued tn exi.jt for a time, even after they had

established themselves by conquest in the Roman provin<!es. All the Gothic

governments in Europe, whether in Germany, Denmark. France, Spain, or

Euglaud, were originally under the control of popular assemblies or national
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and foul blot on * the character of the civil law, as [*544]
digested under Justinian, that it expressly avowed and

inculcated the doctrine of the absolute power of the emperor,

and that all the right and power of the Roman people was trans-

ferred to him (a). This had not till then been the language of

the Roman laws; and Gravina, with much indignation, charges

the introduction of the lex regia to the fraud and servility of

Tribonian (6). Be that as it may, the claim of despotism be-

came afterwards a constitutional principle of imperial legislation.

Revival of It.—It has been made a question, whether the Pan-

dects were for many ages so entirely lost to the western parts of

Europe as has been generally supposed (c). It is certain, how-

ever, that alx)ut the time of the assumed discovery or ex-

hibition of a * complete copy of them at Amalphi, in [ * 545 ]

Italy, near the middle of the twelfth century, the study

of the civil law revived throughout Italy and western Europe

with sorprising ardour and rapidity. The impression which the

science of law, in so perf^t a state of cultivation, made upon the

progress of society, and the usages of the feudal jurisprudence,

was sadden and immense {d). In defiance of the command of

cotincils of the aristocratic class, which gave their assent to laws, and were
the bases of all lawful authority.

(a) Inst. 1, 2, 6. Prima Prsef. ad Dig. sec. 7. Prsef. aecund. ad Dig. sec. 18,

21. Dig. 1, 4, 1. Cofk 1, 14, 12. Dig. 32, 1, 23.

(b) De Romano Imperio. sec. 23, 24. Mr. Gibbon, in his History, vol. viii.

17, 18, seems to think that the lex regin was created by the fancy of Ulpian,

or more probably, of Tribonian himself. The lex regin, as mentioned in the
Pandects, 1, 1, tit. 4, de constitutionibiis principum, lib. 1, and in the Insti-

tute.s, 1, 2, 6. declares:

—

q%iod principi placuit legvi habet vigorem; ubpote cum
lege rcgia qupp de imperio eju>< lata est, populusei, et in eum, omne suum imperium
et pote.'itafem conferat. Selden, in his dissertation annexed to Fleta, ch. 3, sec.

2, 3, 4, discusses the character of the lex regin, and be says it is evident that

it stripped the people of all legislative power, and he places the origin of it

back to the time of Augustus C«sar. when the Roman people transferred

all their power and authority to him. In the Institutes of Gaius, recently

discovered, it is affirmed that the lex regia was not an interpolation by Tre-
bonian, but was a law actually passed, nee nnqnam dubttatum est, quin id [con-

slitutio priacipis) legis vicem obtinenf, cum ip.w imperator per legem imperium acci-

piaf. Gai. Instit. Com. lib. 1, sec. 5. But Hugo, in his Hist, du Droit Rom.
sec. 277, considers the question on the origin of this law as still wrapped in

impenetrable darkness.
(c) The university of Bologna had its professors of the civil law, and the

Pandects were the subject of legal studies there and elsewhere prior to the erti

of the discovery of a perfect copy of them at Amalphi, about the year 1135.

\d) Esprit des Loix. liv. 28, ch. 42. The original copy of the Pandects, sup-

posed to have been found at Amalphi, has always been held in profound
veneration. It was carried to Pisa, and from thence removed to Florence,

and vigilantly guarde<l. This celebrated mauusciipt reposetj at thi.>* day in

the Lorenzo-Meditean Library.
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Justinian to abstain from all notes or comments upon his laws,

the civil law, on its revival, was not only publicly taught in most

of the universities of Europe, but it was overloaded with the com-

mentaries of civilians. From among the number of distinguished

names, I would respectfully select Vinnius on the Institutes,

Voet on the Pandects, and Perezius on the Code, together with

the treatises on the civil law which abound in the works of Byn-

kershoeck, Heineccius, and Pothier, as affording a mass of in-

struction and criticism, most worthy of the attention and diligent

examination of the student (a).

Reception in England.—The civil law had followed the pro-

gress of the Roman power into ancient Britain, and it was admin-

istered there by such an illustrious pretorian prefect as Papinian;

and Selden thinks he was also assisted by Paulus and Ulpian (6).

After the Roman jurisprudence had been expelled by the arms of

the northern barbarians, and supplanted by the crude institutions

of the Anglo-Saxons, it was again introduced into the island, upon

the recovery of the Pandects, and taught, in the first instance,

with the same zeal as on the continent.

But the rivalship, and even hostility, which soon afterwards

arose between the civil and common law ; between the two uni-

versities, and the law schools or colleges at Westminster ; be-

tween the clergy and laity,— tended to check the

[ *546 ] * progress of the system in England, and to confine its

(a) Since the beginning of the present century, a new historical school of
the civil law has been instituted in Germany, which, in the opinion of some
writers, has quite cast into the shade the illustrious jurisconsults of the 18th
century. Among the most eminent of this new scJiool, may be placed tiie

names of Hugo, Savigny, Niebuhi, Eichhorn, Hanbold. Sic., who have made
profound researches into the antiquities or the Roman law, as well prior to

the time of the decemvirs as during the feudal ages. They have undoubt-
edly enriched the science with acute and searching criticism, and enlarged and
philo.sophical views, which shed light upon the character, wisdom, and
spirit of the more ancient institutions. But I cannot but be of opinion
(though with much deference) that the importance of the new Germanic
school, as contradistingui-shed from that of the old professors, is greatly ex-

aggerated; and that the Institutes and Pandects of Justinian, with the com-
mentaries and writings of Voet, Vinnius, Heineccius, Pothier and otlicr il-

lustrious civilians of the old school, furnish quite as much matter for reflec-

tion and useful application as the American student of our own common
law can well attend to, and at the .same time become a thorough master of

his profession. It is said that Savigny hiis in a course of publication, a large

work on the Pandects in which he goes over the wide field i)f the Roman
law. Such a work, and from sj distinguished a sciholar and jurist, will un-
doubtedly be of eminent utility, and a great improvement on the commen-
taries of the old civilians to M'hom I have alluded.

(&) Selden's Dissertatio ad Flclain, ch. 4, sec. 3.
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influence to those courts which were under the more immediate

superintendence of the clergy (a). The ecclesiastical courts,

and the Court of Chancery, accordingly adopted the canon and

Roman law ; and the Court of Admiralty, which was consti-

tuted about the time of Edw. L, also supplied the defects of the

laws of Oleron from the civil law, which was generally applied to

fill up the chasms that appeared in any of the municipal institu-

tions of the modern European nations (&). A national prejudice

was early formed against the civil law, and it was too much cul-

tivated by English lawyers. Lord Coke mentions, by way of re-

proach, that William De la Pole, Duke of Suffolk, in the reign

of Hen. VL, endeavoured to bring in the civil law, which gave

occasion to Sir John Fortescue to write his work in praise of the

English law ; and the same charge was made one of the articles

of impeachment against Cardinal Woolsey (c). But the more

liberal spirit of modern times has justly appreciated the intrinsic

merit of the Roman system. Sir Matthew Hale, according to the

account of Bishop Burnet (d), frequently said, that the true

grounds and reasons of law were so well delivered in the digest,

that a man could never well understand law as a science without

first resorting to the Roman law for information, and he lamented

that it was so little studied in England. And in Lane v. Cot-

ton (e), that strict English lawyer, Lord Holt, admitted, that the

laws of all nations were raised out of the ruins of the civil law,

and that the principles of the English law were borrowed from

that system, and grounded upon the same reason.

*ItS Merits.—The value of the civil law is not to be [ * 547 ]

found in questions which relate to the connection between

the government and the pjeople, or in provisions for personal

security in criminal cases. In everything which concerns civil

and political liberty, it cannot be compared with the free spirit

of the English and American common law. But ujxjn subjects

relating to private rights and personal contracts, and the duties

which flow from them, there is no system of law in which prin-

ciples are investigated with more good sense, or declared and en-

(rt) Blacks. Com. vol. i. Introductory Lecture. Reeve^s Hint, of the English
Late, vol. i. p. 81, 82. iliUar^a Historical View of the English Ghvernment, b.

2, ch. 7, sec. 3.

(h) 3 Reeve's Hvit. 198.

(c) 3 Inst. 208.

(d) Life of Sir M. Hale, p. 24.

(e) 12 Jfwf. 482.

36 VOL. I. KENT. 561



* 548 SOURCES OF MUNICIPAL LAW. [Part III.

forced with more accurate and impartial justice. I prefer the

regulations of the common law upon the subject of the paternal

and conjugal relations, but there are many subjects in which the

civil law greatly excels. The rights and duties of tutors and
guardians are regulated by wise and just principles. The rights

of absolute and usufructuary property, and the various ways by

which property may be acquired, enlarged, transferred, and lost,

and the incidents and accommodations which fairly belong to

property, are admirably discussed in the Roman law, and the most

refined and equitable distinctions are established and vindicated.

Trusts are settled and pursued through all theirnumerous modi-

fications and complicated details, in the most rational and equit-

able manner. So, the rights and duties flowing from personal

contracts, express and implied, and under the infinite variety of

shapes which they assume in the business and commerce of life,

are defined and illustrated with a clearness and brevity without

example. In all these respects, and in many others which the

limits of the present discussion will not permit me to examine,

the civil law shows the proofs of the highest cultivation and re-

finement; and no one who peruses it can well avoid the convic-

tion, that it has been the fruitful source of those comprehensive

views and solid principles, which have been applied to elevate

and adorn the jurisprudence of modern nations.

The Institutes ought to be read in course, and accurately

studied with the assistance of some of the best commen-

[
* 548 ] taries * with which they are accompanied. Some of the

titles in the Pandects have also been recommended by

Heineccius to be read and re-read by the indefatigable student.

The whole body of the civil law will excite never-failing curiosity,

and receive the homage of scholars, as a singular monument of

wisdom. It fills such a large space in the eye of human reason;

it regulates so many interests of man as a social and civilizeil

being; it embodies so much thought, reflection, experience, and

labour; it leads us so far into the recesses of antiquity, and it has

stood so long "against the waves and weathers of time," that it is

impossible, while engaged in the contemplation of the system,

not to be struck with some portion of the awe and veneration

which are felt in the midst of the solitudes of a majestic ruin.
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Contracts, laws impairing their obligation discussed. 413, 420, n. 6.

and against revolutions in states, 25.

couimercial, with an enemy, void. 67.

public, with an enemy, binding. 170.

Contributions, when levied by the enemy, 92 & n. 1.

Convention of 1787. 218.

Corporations, citizenship of, how determinetl, .347, n. 11.

Counterfeiting, power of .states to punish, 398, n. 9.

Courts, U. S., no common law jurisdiction in criminal cases. 3.31—341 & n. 1.

jurisdiction when an alien is a party. 343.

betweeo citizens of different .states. 344.

none as to citizens of territories, 349.

judicial power exclusive in federal courts, 39<»—404.

Court, JSupretiu, its geneial p;)wers, 298—:J01.

quorum of, 298, n, 6.

annual term of, 298, n. 7.

sessions of, 298, n. 8.

its original jurisdiction, 314.

appellate jurisdiction, 299, n. 15: 316, n. 8; 325. notes 12, 13;
326, notes 14, 15.

its power over writ of mandamus, .322.

its jurisdiction, when a state is a party, 323, 327.
or a .state is interested, 3.")0.

its power to enforce its appellate decrees. 316. 321. 441.

is contine<l to matter of record. 326.

Courts. U. S. Circuit, their general powei-s, .301—:>(»3.

• their admiralty jurisdiction in criminal Ciuses, .'UK)—:J64.

their appel late j urisd iction from district court^,:»02.n. 34.

appellate jurisdiction from, of S. C, 2})9. notes 15, 16;
325, notes 12, 13.

presumption as to jurisdiction of, .344. n. 7.

removal of causes to, trom state courts, ;{03, n. 36.

sessijnc of, 301, n. 27.
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Flag of the enemy, sailing under, 85.

hostile and neutral, effect of, on property sailing under,
130, n. 11; 131, n. 12.

Fleta (Treatise), 501.

Florida Territory. ;W5.

purchase of, 258, n. 7.

Foreigners, their rights and duties, 36.

Foreign property protected in war, 56, 58, 65.

commi.ssion to cruise. 99.

sivereigns may sue in the Supreme Conrt U. S. 297.
public vessels not subject to local jurisdiction, 156.

Forms of process in the federal courts, 394.

Fortescne's Treatise, 501.

France, present constitution of, 224, n. 2.

Free ships, rules as to, 124—131.

Freight, when due to captor by neutral, 13L
Fugitives from justice, surrender of, 36.

law of New York thereon, 37.

treatise on the subject, ib.
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Gilbert, Lord Ch. B., Treatises of, 511.
Glanville, 499.

Grants, construction of, 460.

Greeks, their notions of national obligation, 4.

as to rights of captives, 4.

as to national independence, 22.

their advance in national law, 5.

Grotins, merit of his work

—

De Jure Belli el Pads, 15.
Mure Liberum, 27.

influence on war, 90.

Gulfs, national jurisdiction over discussed, 31, n. 1.

Habeas corpus, power to issue, 300, notes 24, 25.

Hale, Sir Matthew, his Plesvs of the Crown, 511.

Hamilton, Alexander, against confiscating debts, 63.
Hardwicke, Lord Ch., 494.

Hawkins on Criminal Law, 511.

Heads ot departments, their amenability, 288—384.
High Seas, 367.

History of the law of nations, 4—19.

of the American Union, 201—219.

of Law and Equity Reports, 480—495.

of treatises on law, 499—514.

of the civil law, 515—548.

Hohart's Reports, 483.

Hobbe's theory of the state of man, 47.

Leviathan, 4, n 3.

Hostages, a security for ransom bills, 106.

Hostile character of property, 73—."^1.

by holding land in enemy's country, 74.

having a commercial house there, 74.

residence there, 70.

engaging in enemy's colonial trade, 81.

sailing under enemy's pass and flag, 85.

English rule, 83.

ot persons, 73—81.

embargo, 60.
,

House of Representatives, 228.

See Apportionment. Representation, Representatives.

Immunities of foreign public vessels, 156.

Impeachment, power of, 288.

of Johnson, 311, n. 72.

Improvements, internal, 2()7.

Inca of Pern, 21.

Independence, declaration of, 208.

Indian lands, 257.

Infidels, opinions, of Grotius, Coke and liacon, concerning, 11.

Infra Praesidia, 102, 103, n. 5.

Injunction not allowed as to foreign suits, 410, 412.

power to issue, 300, n. 23; 412, n. 4.

Insolvency, meaning in making the U. S. a preferred creditor, 243, n. 1.

Insolvent laws, how far valid, 422.

Inspection laws, 439.

Instance courts, 378.

Intercourse with an enemy unlawful, 67.

Interference with other powers, 23.

International law and law nations, 1, u. 1.

580



INDEX. 567

[The pof^ina refers to the [•] pages.]

Interpretation of statutes, rules for, 460—165.

of treaties, 174.

of the constitution, 243, 313.

Iowa Territory, 385, note.

Judgments in other states, 260.

Judges, U. S.—tenure of oflSce, 292.

support. 292.

of the states, term of office, 295, note,

cannot act as attorneys or counsellors, or be engaged in practice

of law, 305, n. 5.5.

circuit, district, and territorial, must reside within their respec-

tive districts, 305, n. 54.

circuit, present number of, 301, n. 28.

district, present number of. 303, n. 40.

Judgments rendered in one state and sued on in another, 262, n. 8.

Judicial independence, 291—295.

legislation, remarks on, 477, n. 3.

Power of U. S., 295, 296, n. 4; 314, n. 2; 315, notes 4 «fe 5.

power over unconstitutional laws, 449—454.
decisions, reports of. 473, 474.

Judiciary act of 1789, remarks on, 306, n. 58.

federal, workings of, 291, n. 1.

Jurisdiction over sea-cojj|^ts, 26—31, n. 1.

over foreign vessels in port, 124—156, note,

over one's ovra vessels and subject at sea, 26, 363.

over ambassadors and consuls, 45.

of U. S. courts.

Supreme Court—original, 314.

appellate, 316.

how enforced, 316, 321, 441.

as t4> persons, 343—352.
when a state is a party, 323, 327.

when a foreign .sovereign sues. 297.

none at common law in criminal cases, .^1.
common law influence in civil ca.ses, 341.

of Circuit Courts, civil and criminal, 301—303. 360—364.

Jurisdiction, when limited to a certain sum, 302, 303.

of District Courts. 303—305.
of state courts over federal officers acting without authority, 410.
concurrent bv .state courts, 395—104.

in retn, .378, 379.

as to fisheries, 439.

See Courts U. S.

Jury trial, in what cases not secured, 365, n. 6.

,/m^ cimle Pnpirianum, 517.

^u« ^CTi/miB defined. 1. n. 1.

identified with jtw naturale, 2, n. 2.

Jus in rem and^"«.s in re, 177.

Jus infer gentes compared with jtw gentium, 1, n. 1.

Jus naturale defined, 2, n. 2.

identified with jus gentium, 2, n. 2.

Jus postliminii, 108.

Jus pretorium, 528.

Lalxjr, contract, importation of, 460, n. 9.

l^nds of U. S. west ot the Mississippi, 259.
Law of natore, 2, n. 2; 3.
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Law of nations.

defined, 1. n. 1.

its foundations, 2.

its history, 4—20.
its ethical precepts, 3.

its force in Christian states, 3, 4.

its condition in ancient Greece, 4.

in Kome, 7.

overturned by the Gothic nations, 8.

causes of its revival, 10—15.

its conditi.)n in the a«;e of Grotius, 15.

its subsequent imj)rovement, 18.

knowledge of it from judicial decisions, 18, 69.

ordinances of states, 19.

opinionsof jurists, 19.

new principles since the age of Grotius, 71.

its sanctions, 181, 182.

its application to assii^tance to new states, 24.

its aiiplieation to dominion over the seas, 26—^31.

to regulation of trade, 32.

changes in government, 25.

right of passage, 34.

navigable rivers. 35.

surrender of fugitives, 36,

ambassador, 38, 182.

consuls, 41—45.

declaration of war, 51—5.'>.

confiscation of enemy's property, 59—61.

confiscation of debt.s, 62—65.

commerce with the enemy, (y6—69.

enemy's property, 73—81.

sailing under enemy's flag, 85.

rules of war, 89.

mitigation of them, 90—92.

privateering, 96.

disposal of prizes, 101.

ransom, 104.

postliminy, 108.

neutral rights and duties, 115—133.

contraband of war, 135.

blockade, 143.

right of .search, 153.

truces, 159.

passports, 162,182.

treaties of peace, 165.

Laws, uncon.stitutional, void, 448—454.

retrospective, condemned, 455.

Law Reports, their necessity and value, 473, 474, 496.

old, character of, 486.

modern, 488.

Letter of credence, 40.

Letters of marque and reprisal, 61.

defined, 61, n. 8.

License to trade with the enemy, 85—163. '

enemy's effect of sailing under, 73, n. 1; 85, n. 9.

to trade with the enemy, valid with the power granting it, 163.

limitation of time and place, 164.

oot to be granted by an ally, 69.
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License neces.sary to bring home property, fil.

Lieber. Dr., 3.

Lien of U. S.. 245, 246, 248.

as to judgment.s iu the federal courts, 248,

Littleton's Tenures, 503.

I^uisiana common law, 473.

purchase, 258, n. 7.

Maine, Sir Henry, on jus (jentium, 1. n. 1.

on judicial legislation. 477. n. 3.

M<ila prohibita, 467.

Main in .se, 467.

Mandamus, by sup. court U. S. 300. n. 21: 321. 32±
not from .state to federal courts, 410.

by the circuit court in the District of Columbia, 322.

not to review judgments, 3'22.

Manning on the law of nations, 4.

Mure clnusmn, 27; 31, n. 1.

3lare lihenim, 27; 31, n. 1.

Marginal waters, national jurisdiction over discussed, 31, n. 1.

Marine torts, 156. 359. :i64.

^larque and reprisal, letters of, 61.

detijied. 61. n. 8.

Marriage contracts subject to state legislation, 417.

Mai'shals, U. S., their powers, duties, removal, deputies, &c., 309, and notes

67—70; 311 and notes 73—76.
Martens' Treatise. 17.

Material men, 379.

Mexico, territory acquired from, 2.")8, n. 7.

war with, c*ontributions in. 92, n. 1.

Michigan Territory. 384, :!85.

Military prizes, 357.

Militia, when subject to Congre.ss, 262.

when national. 2H6.

Ministere resident, known in ancient Greece, 5.

distinction of form, 39.

Monies, powers of appropriation by Congress, 394.

Monopoly bv steamboats, illegal, 432—448.

More, Sir Thomas. 491.

Moseiy's Re)X)rts, 493.

Morri.s Robert, his great services, 216.

Municipal law defined, 447. and n. 1.

Mutiny at .sea, 363.

National banks, history of. 254, n. 5.

National character, test of, 76—80.

Nations, laws of, history, 1—20.

legarded as persons, 4. n. 3.

their equality. 21.

duties in peace, 32.

duty of .self-defence, 23, 48.

assistance to new states, 24.

dominion over adjoining seas, 26—31.

rights of ci-mmerce. 32.

rights ot passage, 34.

to navigable rivers, 35.

their rights survive revolutions, 25.
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Nations, assistance to allies, 49, 50.

rights and duties as neutrals, 135—1,58.

rights as belligerents, 47—64, 90—113.

Naturalizations laws, 423.

Xe exeat, writ of, 300.

Neutralit}', rmlcs ol', declared by U. S., 122.

enforced by acts of Congress, 122,123.
great value of, 115.

armed, 126, 127.

Neutrals, title of captors in their ports, 109—121.

their rights and duties, 116—133.

must be impartial, 116.

must not prepare in neutral territory hostile means, 123.

duties as to foreign civil wars, 25.

may fulfil prior engagements, 116.

to judge of the rcifiUNfepcieris,117.

carriers of enemy's property, 117, 124.

their goods in enemy's vessel safe, 117, 128, 132.

their territory inviolable, 117.

to restore captures made within it, 121.

may shut their ports to prizes, 123.

may admit belligerent vessels. 124.

allowed freight for enemy's property. 125.

(Claims by the Baltic neutrals. 126—131.

no legal claim to free ships free goods, 129, 131.

Testricticms on neutral trade, 135—158.

rights and duties as to blockades, 143—152.

not to carry enemy's despatches, 152.

subject to right of search, 153.

character tested by domicile, 75.

question of trade with enemy's colonies, 81—85.
prisoners free in a neutral port, 109.

New England colonies, union of, 202.

New York statute as to fugitives from justice, 37.

Notice of blockade requi-site, 147.

Nottingham, l.ord Ch., 492.

Obligation of contracts, laws impairing, discussed, 420, n. 6.

Offences against the law of nations, 181—191.

committed on the high seas, 186, 187, 362, 363.

Oregon, , 385.

Palatinate, burning of it, condemned, 92.

Pardon, power of 283.

Parliament in England, omni^wtent, 447.

number of the common.s, 234.

Partnership, interest in, ol one domiciled among enemies, condemne<l, 80,

& n. 7.

Party to a suit, when a state is, 323, 350, 351.

Pa-ss of an enemy, 85.

Passage in Irantsihi over a territory, 34.

Passport. 162.

defined, 162, n. 2.

by whom granted, 162.

«'onstrned strictly, 162.

revocable, 163.

violation of it puui.shed, 182.

enemy's, effect of .sailing under, 73, n. 1.
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Peace, treaties of, 165.

binding force of, Ifio, 1G6, 174.

with jiovernments de facto, 167.

tlieir eflects. 168.

when the\' take eflect, 169—174.
Peere Williams' Reports, 493.

Penal statutes, 467.

Perkins' Treatise, 504.

Petitory snits, 371.

Piracy, honourable among the Greeks. 4.

defined, 163, & n. 3; 184. n. 4.

punished by all nations, 184. 186.

U. B. laws concerning it, 185—191 & notes.

penalties of. 185, u. 7; 191, n. 18.

plea of autrefois acquit. 188.

cured by a lawful commission. 188.

cruising by citizens against their native country, 100, 18S, 191.
capture no change of property. 108, 184.

Piriates, restoration of property retaken from. 184. notes 5, 6.

right of private vessels to capture them and their ships, 191. n. 19.
Pleadings, practice, &c., of state courts, how far followed bv federal courts

34-2. n. 5.

Plowden's Reports. 481.

Poisoned arms unlawful, 90.

Ports, neutral. 121—124. ^
Posses-sory suits, 371.

Post Roads, 268.

Postliminy, right of. 108—112.
inapplicable to moveables, 108.

property in neutral states unatfecte<l. 109.
persons therein atlected by it, 109.

operates on captures at sea, 110.

on real property, 110.

English and American rule of, 103, n. 5; 112.
not needed to restore property retaken from pirates, 184 n 5

Powell's Works. 514.

Practice, a«ts affecting, prima facie retroactive. 456, n. 6.

pleadings, &c., of state courts, how far followetl by
federal courts, 342, n. 5.

Precedents in courts, force of, 475, 476.

in chancery, reports, 493.

Pre-emption, right of, to Indian lands, 2.57.

Prerogative preference in payment of debts, 242.
President U. S., 271.

unity of the executive power, 271.
qualifications, 228, n. 6: 273.
mode of election, 273—277 & notes,
term of office, 280.

salary, 280.

general powers, 282.

treaty power, 2-^4.

power of pardon, 283,

nomination to offices. 287.
power of removal. 310, 311, &n. 72.
negative on laws. 239.

impeachable, 288.

Presidential succession under act of 1886, ^79, n. 6.

Preston's Treatises, 514.
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Previous Question. 239.

Priority of debts to U. S., 243—247.
Prisoners, conditions in ancient times, 4, 9.

exchange among the Greeks, 5.

in modern times, 14.
,

Privateers, 96—99.
give security, 97.

owners liable in soHdo for torts. 98, 99.

Prize, translation of property in things taten as, 103, n. 5.

Prizes, eft'ect of peace thereon, 111.

brought infra prge.iifUa, 102.

vest in the sovereign, 101.

military, 3r)7.

may be carried to a neutral port, 123.

require adjudication, lol, 102.

Prize Courts, where to be held. 103.

jurisdiction over prizes in neutral ports, 103, 104.

Probable cause of seizure, 156, 191, n. 19.

Proceedings in rem, 3')9, 379.

Process in federal courts, 342, and note.

Prohibition, writ of, 300.

Property in enemy's country, 56.

brought home after war declared, 61.

of enemies, when protected. 65.

in neutial ves.sels, 124.

liable to capture, 73—87.

its character in transitu, 86.

oh laud, in war, 92 & n. 1. •

contraband, 135—143.

taken by pirates, 184.

Property in ccmquered or ceded countries, 178. i

Provisions, when contraband, lliS, 139.

PulTendorf, 17.

Ransom of captured property, 104, 106.

valid by law of nations, 68, 104.

unlawful by the Engli.sh law, 104.

hill is a safe conduct, 105.

how enforced in France, 107.

recapture of ran.som bill, 107.

liecaptnres, 112.

from pirates, 184. n. 5.

Records, public, when transferred from one state to another, 262, n. 8.

Keeve's History of the law, 508.

Kemoval, power of, 309—311, n. 72.

of causes from state to circuit courts, .303. n. 36.

Repeal of repealing act not to revive the act first repealed, 466, n. 13.

Replevin of goods under federal process, 410.

RejMirts of decisions, 480—495.

Representation in Congress, 228.

how reduced, 229, n. 9; 230. n. 11.

Representatives, apportionment of, rule of, changed by 14th amendment,
230 n. 11.

place of choosing, 225, n. 4.

to be elected b;r districts composed of contiguous territory,

&c., 228, n. 7.

present number of, 230, n. 12.
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Reprisal, marqne and, letters of. 61.

defined, 61, n. H.

Repadiation by states under protection of 11th am>fndment. 2317, n. 5.

Rescue ot neutral ships. I.i7.

Kesidence, how constituted. 76.

eftect of it in the enemy's country, 76—HO.

when that eftect ceases. 7S.

Resident ministers. Si).

Re^pon.*a Prudentum, o'SO.

Retaliation in war. 93.

Retr<»spective laws. 409. n. .3; 4.55. 4.>6, n. 6.

Revolt and mutiny at sea, 363. note.

Revolutions do not aflect rights and obligations, 2.5.

Right of passage, 34.

of property in things taken as prize, translation of, 103. n. 5.

Rivers, navigable, use of, 31, n. 3; 35, 36.

Roberts' Treatise, 513.

Rolle's Abridgment, 509.

Romans, their fecial laws. 6.

barbarous laws of war, 6, 8
Roman civil law. See Ciril Line.

Rule of 1756, 82—85. n. 9.

Rule of representation in Congress, 230.

on local law, 342. •

Rules of proceeding in Coi^jtress. 237. 238.

of decision, state laws as, in federal courts, 341, n. 4.

Siife conducts, 162. 1*2.

defined. 162. n. 2.

Sailing under the enemy's flag. ai. 128, 130, n. 1; 134, D- 1'^

Salvage on recapture. 112.

Stiuders' Treatise, 513.

Saving clause in a statute. 462.

Saunders' Reports, 485.

Scire facias, power to issue. 300, n. 24.

Sea, jurisdiction over. 26—31, n. 1.

Sea-coast, jurisdiction, 29. 30.

Sejimen's wages, how rec«>vered, 379.
Search, right of. 153—157.

Senate, U. S., 224.

haw chosen. 225, 226, n. 5.

present number ol, 22.5, n. 3.

Set-ofF against U. S.. 297. note.

Shepherd's Touchstone. 509.

Shipwrecked property, historv of, 13.

Slave trade. 191—200
Solicitor of the Treasury, 308, note.
Spoliation of papers, 157, 158.

Stare deci.nis, 477.

State courts. See Courts, State.

State, defined, 189.

States, union of, 201—^206.

not suable by individuals. 297.
not to issue bills of credit. 407.
or psi!>s ex post facto, laws, 408.

or c-ontrol federal courts. 409.
or impair contracts. 413.

or naturalize, -123.
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States, or tax national institutions, 425.

or govern ceded places. 429.

or interfere with commerce, 431, 439.

State governments, concurrent legislation, 387.

judicial power, 39o.

control over the mail carriers, 411.

Statham's Abridgment, 507.

Statutes, Avhen they take effect, 454, n. 2.

when prospective, 409, n. 3; 419, n. 5; 455, notes 3, 5; 456, n. G;

458, n. 7.

rules of construction, 460—465, notes,

public and private, 459.

temporary, 465.

saving clauses and provisos, 462.

in pari tnnteria, -id'S.

penal. 467.

repealing, afterwards repealed, 466, n. 13.

Steamboat monopoly, history of, 432—438.

Straits, &c., national jurisdiction over, discus.sed, 31, n. 1.

Sugden's Treatises, 513.

Supreme Court, U. S. See Couria U. S.

of Dist. of Columbia. See Court, iSupreme of Dist. of Colum-
bia.

Surrender of fugitives, 36.

Talbot, Lord Ch., 493.

Taxation, rules of, 254—257.

constitutional provisions relating to, quoted and discussed, 255,

n. 6.

Taxation, IJ. S. clainuparamount, 392—394.

extent of the power, 394.

by the states, how far restricted, 425, 427, n. 9, 439.

Tenure of U.' S. judges, 292.

of state judges. 295.

of executive officers, 309, 310.

of office acts, their origin and repeal, 311, n. 72.

Territories, U. S. , 256, 257, 349. 383—38(i.

legislative power of Congress thereto, 383, note.

(;ourts of. See CouiiH, Territorial

.

]iurchase of toreigu territory, 259.

Title to Indian lands. 257.

Title to lands W. of the Mississippi, 259.

Torts, marine, 156, 359, 364.

Trade from the enemy's country, 74—61.

Trading with the enemy, {\(\.

Transfers jw Iransifit in war, 86.

Treaties, their infiuence on the law of nations, 12.

not affected by revolutions, 25.

at wliat time they become operative. 170, n. 1.

when not abrogated by war, 177, n. 11.

of commeice, 33, 34.

auxiliary. 12, 116.

for payment of money, how far binding on Congress, 287, n. 8.

Treaties of {Kjace, 165—177.

binding force of, 165, 166, 174.

their efficacy, 168.

when they take efi'ect. 169—174.

violation of any articles, 175.
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Treaties of mav cede territory, 166.

Trent aftair nairated, lail, n. 6.

Trespasses by federal officers. 410.

Treaty making power, 284—287.

Truces in war. 159.

defined, 159. n. 1.

Twelve tables, 521—526.

Union of U. States, history of. 201—219.
United States priori tN' as creditor, 24;i—248 & n. 1.

not liable to l>e sued. 297.

Territories, 25f). 257, M9, 383—386.
lands West of the Mississippi, 259.

Unity of the executive power. 271.

Vacancy in office of President, 278.

Vattel, character of his work, 18.

Vaughn's Reports, 486.

Vernon's Reports, 492.

Vesey, senr.. Reports, 494.

Vesev, jr., Reports, 495.

Vice-President, 276—278.
Viner's Abridgment, 510.

Visitation aud search at sea^53—157.

Vote, right to, of citizens of U. S., secured bv 14th amendment, 229, n. 9:

230, n. 11.

Wages of Seamen, where recoverable, .']79.

War, just caq^es of, 23, 48, 49.

extreme resort, 48.

offen.sive, 50.

defensive, 50, 51, n. 3.

right of declaring, 51. 52.

declaration of, 51—55, & n. 5.

effect of a state of war, 5.5, 94.

destroys all commercial dealing. 66—69.

capture of property in the territory, .>6^-61.

confiscation of debts. 62—6,5.

partnerships dissolved by it, 68.

withdrawal from enemy's country, 78, n. 5.

rights of war, 89.

mitigated. 90-93.
difference on land and sea. 91.

unnecessary destruction of property nnlawfal, 91.
retaliation, 93.

privateering, 96—100.

prizes, 100—104, 123.

ransom, 104.

postliminy, 108.

neutrals exempt from. 11.5—121.

enemy's property in neutral vessels, 124.
contraband 13.5—143.

blockafle, 143—151.
right of search, 153.

truce. 159—161.
pa.ssport, 162—165.

Waters, national jurisdiction and ownership ot". discussed, 31, n. 1.
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Wisconsin Territory, 385.

Witnesses not tu be excluded on account of color or iuterest, 341, n. 4.

Women admitted to jjractice before S. C. U. S., 307, n. 59.

Woods' Institutes, 51-2.

Woolsey, Cardinal, Lord C, 490, 491.

Wright's Tenures, 512.

Year Books. 480.

Yelverton's Report.s, 485.

END OF VOLUME 1.
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APPENDIX I.

I. THE ARTICLES OF CONFEDERATION.

II. THE DECLARATION OF INDEPENDENCE.

I.

ARTICLES OF CONFEDERATION

And perpetual union between the states of New Hampshir©,

Massachusetts Bay, RhSHe Island and Providence Plantations,

Connecticut, New York. New Jersey. Pennsylvania, Delaware,

Maryland, Virginia, North Carolina, South Carolina, and Georgia.

Aeticle I. The style of this Confederacy shall be, "Thb United

States of Amtrica."

Article II. Each state retains its sovereignty, freedom, and

independence, and every power, jurisdiction, and right, which is

not by this Confederation expressly delegated to the United States

in Congress assembled.

Article III. The said states hereby severally enter into a firm

league of friendship with each other, for their common defence,

the .security of their liberties, and their mutual and general wel-

fare; binding themselves to assist each other against all force

offered to, or attacks made uyK)n them, or any of them, on account

of religion, sovereignty, trade or any other pretence whatever.

Article IV. The better to secure and perpetuate mutual friend-

ship and intercourse among the people of the different states in

this Union, the free inhabitants of each of these states, panpprs,

vagabonds, and fugitives from justice excepted, shall be entitled

to all privileges and immunities of free citizens in the several

states; and the people of pach state shall have free ingress and

regress to and from any other state: and shall enjoy therein all
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the privileges of trade and commerce, subject to the same duties,

impositions, and restrictions as the inhabitants thereof respec-

tively; provided that such restriction shall not extend so far as to

prevent the removal of property imported into any state to any

other state, of which the owner is an inhabitant; provided also,

that no imposition duties or restriction shall be laid by any state

on the property of the United States or either of them.

If any person guilty of, or charged with treason, felony, or

other high misdemeanor, in any state, shall flee from justice, and

be found in any of the United States, he shall, upon demand of

the governor or executive power of the state from which he fled,

be delivered up and removed to the state having jurisdiction of

his offence.

Full faith and credit shall be given in each of these states to

the records, acts, and judicial proceedings of the courts and magis-

trates of every other state.

Article V. For the more convenient management of the gen-

eral interests of the United States, delegates shall be aanually ap-

pointed in such manner as the legislature of each state shall direct,

to meet in Congress on the first Monday in November, in every

year, with a power reserved to each state to recall its delegates,

or any of them, at any time within the year, and send others in

their stead for the remainder of the year.

No state shall be represented in Congress by less than two, nor

by more than seven members; and no person shall be capable of

being a delegate for more than three years in any term of six

years; nor shall any person, being a delegate, be capable of hold-

ing any office under the United States, for Avhich he, or another

for his benefit, receives any salary, fees, or emolument of any

kind.

Each state shall maintain its own delegates in a meeting of the

states, and while they act as members of the committee of the

states.

In determining questions in the United States in Congress as-

sembled, each state shall have one vote.

Freedom of speech and debate in Congress shall not be im-

peached or questioned in any court or place out of Congress: and

the members of Congress shall be protected in their persons from

arrests and imprisonment during the time of their going to, and
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from, and attending on Congress, except for treason, felonvr or

breach of the peace.

Akticle VI. No state, withotit the consent of the United States

in Congress assembled, shall send any embassy to, or receive any

embassy from, or enter into any conference, agreement, alliance,

or treaty with any king, prince, or state; nor shall any person,

holding any office^ of profit or trust under the United States, or

any of them, accept of any present, emolument, oflBce, or title of

any kind whatever from any king, prince, or foreign state: r>or

shall the United States in Confess assembled, or any of them,

grant any title of nobility.

No two or more states shall enter into any treaty, confedera-

tion, or alliance whatever between them, without the consent of

the United States in Congress assembled, specifying accurately

the purposes for which the same is to be entered into, and how
long it shall continue.

No state shall lay any imposts or duties, which may interfere

with any stipulations iit^treaties entered into by the United States

in Congress assembled with any king, prince, or state, in pursu-

ance of any treaties already proposed by Congress to the Courts

of France and Spain.

No vessels of war shall be kept up, in time of peace, by any

state, except such number only as shall be deemed necessary, by

the United States in Congress assembled, for the defence of such

state or its trade; nor shall any body of forces be kept up by any

state, in time of peace, except such number only as, in the judg-

ment of the United States in Congress assembled, shall be deemed

requisite to garrison the forts necessary for the defence of such

state: but every state shall always keep up a well-regulated and

disciplined militia, sufficiently armed and accoutred; and shall

provide and constantly have ready for use. in public stores, a

due number of field-pieces and tents, and a pro|>er quantity of

arms, ammunition, and camp equipage.

No state shall engage in any war, without the consent of the

United States in Congress assembled, unless such state be actually

invaled by enemies, or shall have received certain advice of a

resolution being formed by some nation of Indians to invade

such state, and the danger is so imminent as not to admit of a

delay till the United States in Congress assembled can be con-

sulted; nor shall any state grant commissions to any ship or ves-
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sels of war, nor letters of marque or reprisal, except it be after

a declaration of war by the United States in Congress assembled;

and then only against the kingdom or state, and the subjects

thereof, against which war has been so declared, and under such

regulations as shall be established by the United States in Con-

gress assembled, unless such state be infested by pirates, in which

case vessels of war may be fitted out for that occasion, and kept

so long as the danger shall continue, or until the United States

in Congress assembled shall determine otherwise.

Article VII. "When land forcef are raised by any state for

the common defence, all officers of or under the rank of colonel

shall be appointed by the legislature of each state respectively

by whom such forces shall be raised, or in such manner as such

state shall direct; and all vacancies shall be filled up by the state

which first made the appointment.

Article VIII. All charges of war, and all other expenses that

shall be incurred for the common defence or general welfare, and

allowed by the United States in Congress assembled, shall be de-

frayed out of a common treasury which shall be supplied by the

several states in proportion to the value of all land within each

state, granted to or surveyed for any person as such land and the

buildings and improvements thereon shall be estimated, accord-

ing to such mode as the United States in Congress assembled

shall, from time to time, direct and appoint. The taxes for pay-

ing that proportion shall be laid and levied by the authority and

direction of the legislatures of the several states, within the time

agreed upon by the United States in Congress assembled.

Article IX. The United States, in Congress assembled, shall

have the sole and exclusive right and power of determining on

peace and war, except in the cases mentioned in the sixth Article:

Of sending and receiving ambassadors: Entering into treaties

and alliances, provided that no treaty of commerce shall be made

whereby the legislative power of the respective states shall be re-

strained from imposing such imposts and duties on foreigners as

their own people are subjected to, or from prohibiting the expor-

tation or importation of any species of goods or commodities

whatever: Of establishing rules for deciding, in all cases, what

captures on land or water shall be legal ; and in what manner prizes,

taken by land or naval forces in the service of the United States

shall be divided or appropriated: Of granting letters of marque
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and reprisal in times of peace: Appointing courts for the trial

of piracies and felonies committed on the high seas; and estab-

lishing courts for receiving and determining, finally, appeals in

all cases of captures; provided that no member of Congress shall

be appointed a judge of any of the said courts.

The United States, in Congress assembled, shall also be the

last resort, on appeal, in all disputes and diflferences now subsist-

ing, or that hereafter may arise between two or more states con-

cerning boundary, jurisdiction, or any other cause whatever;

which authority shall always be exercised in the manner follow-

ing: "Whenever the legislative or executive authority, or lawful

agent of any state, in controversy with another, shall present a

petition to Congress, stating the matter in question, and praying

for a hearing, notice thereof shall be given, by order of Congress,

to the legislative or executive authority of the other state in con-

troversy; and a day assigned for the appearance of the parties by

their lawful ^ents, who shall then be directed to appoint, by

joint consent, commissieners or judges to constitute a court for

hearing and determining the matter in question: but if they can-

not agree, Congress shall name three persons out of each of the

United States; and from the list of such persons each party shall

alternately strike out one, the petitioners beginning, until the

number shall be reduced to thirteen ; and from that number not

less than seven nor more than nine names, as Congress shall di-

rect, shall, in the presence of Congress, be drawn oat by lot; and

the persons whose names shall be so drawn, or any five of them,

shall be commissioners or judges to hear and finally determine

the controversy, so always as a major part of the judges, who
shall hear the cause, shall agree in the determination. And if

either party shall neglect to attend at the day appointed, without

showing reasons which Congress shall judge suflScient, or being

present shall refuse to strike, the Congress shall proceed to nomi-

nate three persons out of each state, and the secretary of Con-

gress shall strike in behalf of such party absent or refusing: and

the judgment and sentence of the court, to be appointed in the

manner before prescribed, shall be final and conclusive. And if

any of the parties shall refuse to submit to the authority of such

court, or to appear, or defend their claim or cause, the court shall

nevertheless proceed to pronounce sentence or judgment, which

shall in like manner be final and decisive; the judgment or sen-
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tence aud other proceediDgs being, in either case, transmitted to

Congress and lodged among the Acts of Congress for the security

of the parties concerned: Provided that every commissioner, be-

fore he sits in judgment, shall take an oath, to be administered

by one of the judges of the supreme or superior court of the state

where the cause shall be tried, "Well and truly to hear and de-

termine the matter in question, according to the best of his judg-

ment, without favor, affection, or hope of reward:" Provided

also, that no state shall be deprived of territory for the benefit of

the United States.

All controversies concerning the private right of soil claimed

under different grants of two or more states, whose jurisdictions,

as they may respect such lands and the states which passed such

grants, are adjusted, the said grants, or either of them, being at

the same time claimed to have originated antecedent to such set-

tlement of jurisdiction, shall, on the petition of either party to

the Congress of the United States, be finally determined, as near

as may be, in the same manner as is before prescribed for decid-

ing disputes respecting territorial jurisdiction between different

states.

The United States, in Congress assembled, shall also have the

sole and exclusive right and power of regulating the alloy and

value of coin struck by their own authority, or by that of the re-

spective states: Fixing the standard of weights and measures

throughout the United States: Regulating the trade and manag-

ing all affairs with the Indians, not members of any of the states;

provided that the legislative right of any state within its own

limits be not infringed or violated: Establishing and regulating

post-offices, from one state to another, throughout all the United

States, and exacting such postage on the papers passing through

the same as may be requisite to defray the expenses of the said

office: Appointing all officers of the land forces in the service of

the United States, excepting regimental officers: Appointing all

the officers of the naval forces, and commissioning all officers

whatever in the service of the United States: Making rules for

the government and regulation of the land and naval forces, and

directing their operations.

The United States, in Congress assembled, shall have authority

to appoint a committee, to sit in the recess of Congress, to be de-

nominated A COMMITTEE OF THE STATES, and to cousist of One dele-
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gate from each state, and to appoint such other committees and

civil officers as may be necessary for managing the general affairs

of the United States under their direction: To appoint one of their

number to preside; provided that no person be allowed to serve

in the office of president more than one year in any term of three

years: To ascertain the necessary sums of money to be raised for

the service of the United States, and to appropriate and apply

the same for defraying the public expenses: To borrow money or

emit bills on the credit of the United States, transmitting every

half year to the respective states an account of the sums of money

so borrowed or emitted: To build and equip a navy: To agree

upon the number of land forces, and to make requisitions from

each state for its quota, in proportion to the number of white in-

habitants in such state, which requisition shall be binding; and

thereupon the legislature of each state shall appoint the regi-

jnental officers, raise the men, and clothe, arm, and eqnip them,

in a soldierlike manner, at the expense of the United States; and

the officers and men so clothed, armed, and equipped, shall march

to the place appointed, and within the time agreed on by the

United States in Congress assembled: but if the United States, in

Congress assembled, shall, on consideration of circumstances,

judge proper that any state should not raise men, or should raise

a smaller number than its quota, and that any other state should

raise a greater number of men that its quota thereof, such extra

namber shall be raised, officered, clothed, armed, and equipped

in the same manner as the quota of such state; unless the legis-

lature of such state shall judge that such extra number cannot be

safely spared out of the same; in which case they shall raise, of-

ficer, clothe, arm, and equip as many of such extra nnmber as

they judge can be safely spared: and the officers and men so

clothed, armed, and equipped, shall march to the place appointed,

and within the time agreed on by the United States in Congress

assembled.

The United States, in Congress assembled, shall never engage

in a war; nor grant letters of marque and reprisal in time of

peace; nor enter into any treaties or alliances; nor coin money;

nor regulate the value thereof; nor ascertain the sums and ex-

penses necessary for the defence and welfare of the United

States, or any of them; nor emit bills; nor borrow money on the

credit of the United States; nor appropriate money; nor agree
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upon the number of vessels of war to be built or purchased, or

the number of land or sea forces to be raised; nor appoint a

Commander-in-Chief of the army or navy; unless nine states

assent to the same; nor shall a question on any other point, ex-

cept for adjourning from day to day, be determined, unless by

the votes of a majority of the United States in Congress as-

sembled.

The Congress of the United States shall have power to adjourn

to any time within the year, and to any place within the United

States, so that no period 6t adjournment be for a longer duration

than the space of six months; and shall publish the Journal of

their proceedings monthly, except such parts thereof relating to

treaties, alliances, or military operations, as in their judgment re-

quire secrecy; and the yeas and nays of the delegates of each

state on any question shall be entered on the Journal, when it is

desired by any delegate; and the delegates of a state, or any of

them, at his or their request shall be furnished with a transcript

of the said Journal, except such parta a-> are above excepted, to

lay before the legislatures of the several state?.

Article X. The committee of the states, or any nine of them,

shall be authorized to execute, in the recess of Congress, such of

the powers of Congress as the United States in Congress assem-

bled, by the consent of nine states, shall from time to timethink

expedient to vest them with; provided that no power be delegated

to the said committee, for the exercise of which, by the Articles

of Confederation, the voice of nine states in- the Congress of the

United States assembled is requisite.

Article XL Canada, acceding to this Confederation, and join-

ing in the measures of the United States, shall be admitted into,

and entitled to all the advantages of this Union; but no other

colony shall be admitted into the same, unless such admission be

agreed to by nine states.

Article XTI. All bills of credit emitted, moneys borrowed,

and debts contracted by, or under the authority of Congress, be-

fore the assembling of the United States, in pursuance of the

present Confederation, shall be deemed and considered as a

charge against the United States, for payment and satisfaction

whereof the said United States, and the public faith, are hereby

solemnly pledged.

Article XIII. Every state shall abide by the determinatious
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of the United States in Congress assembled, on all questions

which by this Confederation are submitted to them. And the

Articles of this Confederation shall be inviolably observed by

every state; and the Union shall be perpetual. Nor shall any al-

teration at any time hereafter be made in any of them, unless such

alteration be agreed to in a Congress of the United States, and

be afterwards confirmed by the legislatures of ever}' state.

And whereas, it hath pleased the Great Governor of the world

to incline the hearts of the legislatures we respectively represent

in Congress, to approve of, and to authorize us to ratify the said

Articles of Confederation and perpetual Union: Know ye that we

the undersigned delegates, by virtue of the power and authority

to us given for that purpose, do by these presents, in the name

and in behalf of our respective constitntents, fully and entirely

ratify and confirm each and every of the said Articles of Con-

federation and perpetual Union, and all and singular the matters

and things therein contained. And we do further solemnly plight

and engage the faith oT"our respective constituents, that they shall

abide by the determinations of the United States in Congress as-

sembled, on all questions, which by the said Confederation are

submitted to them; and that the articles thereof shall be inviol

ably observed by the states we respectively represent; and that

the Union shall be perpetual. It witness whereof we have here-

unto set our hands in Congress. Done at Philadelphia, in the

State of Pennsylvania, the 9th day of July, in the year of our

liord 1778, and in the 3d year of the Independence of America.

In Convention, Monday, September, 17, 1787.

Present: The States of New Hampshire, Massachusetts, Con-

necticut, Mr. Hamilton from New York, New Jersey, Pennsyl-

vania, Delaware, Maryland, Virginia, North Carolina, South

Carolina, and Georgia.

Resolved, That the preceding Constitution be laid before the

United States in Congress assembled, and that it is the opinion

of this convention that it should afterwards be submitted to a

Convention of delegates, chosen in each state by the people there-

of, under the recommendation of its legislature, for their assent
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and ratification; and that each convention, assenting to and rati-

fying the same, shonld give notice thereof, to the United States

in Congress assembled.

Resolved, That it is the opinion of this Convention, that as soon

as the conventions of nine states shall have ratified this Constitu-

tion, the United States in Congress assembled should fix a day on

which electors should be appointed by the states which shall have

ratified the same, and a day on which the electors should assemble

to vote for the President, and the time and place for commencing

proceedings under this Constitution. That after such publication

the electors should be appointed, and the Senators and Kepre-

sentatives elected; that the electors should meet on the day fixed

for the election of the President, and should transmit their votes

certified, signed, sealed, and directed as the Constitution requires,

to the Secretary of the United- States in Congress assembled; that

the Senators and Representatives should convene at the time and

place assigned; that the Senators should appoint a president of

the Senate, for the sole purpose of receiving, opening, and count-

ing the votes for President; and that, after he shall be chosen, the

Congress, together with the President, should, without delay, pro-

ceed to execute this Constitution.

By the unanimous order of the Convention.

GEORGE WASHINGTON, President.

William Jackson, Secretary.

In Convention, September 17, 1787.

Sir: We have now the honor to submit to the consideration of

the United States in Congress assembled, that Constitution which

has appeared to us the most advisable.

The friends of our country have long seen and desired that the

power of making war, peace, and treaties, that of levying money

and regulating commerce, and the correspondent executive and

judicial authorities, should be fully and effectually vested in the

Oei>eral Government of the Union; but the impropriety of dele-

gating such extensive trust to one body of men is evident: hence

results the necessity of a different organization.

It is obviously impracticable, in the Federal Government of
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these States, to secure all rights of independent sovereignty to

each, and yet provide for the interest and safety of all. Indi-

vidiials entering into society must give up a share of liberty to

preserve the rest. The magnitude of the sacrifice must depend

as «vell on situation and circumstance as on the object to be ob-

tained. It is at all times difficult to draw with precision the line

between those rights which must be surrendered and those which

may be reserved; and on the present occasion this difficulty was

increased by a difference among the several states as to their sit-

uation^ extent, habits, and particular interests.

In all our deliberations on this subject, we kept steadily in our

view that which appears to us the greatest interest of every true

American—the consolidation of our Union—in which is involved

our prosperity, felicity, safety, perhaps our national existence.

This important consideration, seriously and deeply impressed on

our minds, led each state in the Convention to be less rigid on

points of inferior magr\jtude than might have been otherwise ex-

pected; and thus the Constitution which we now present is the

result of a spirit of amity, and of that mutual deference and con-

cession which the peculiarity of our political situation rendered

indispensable.

That it will meet the full and entire approbation of every state,

is not, perhaps, to be expected; but each will doubtless consider

ttiat, had her interests been aJone consulted, the consecjuences

might have been particularly disagreeable or injurious to others;

that it is liable to as few exceptions as could reasonably have been

expected, we hope and believe; that it may promote the lasting

welfare of that country so dear to us all, and secure her freedom

and happiness, is our most ardent wish.

With great respect, we have the honor to be, sir, your excel-

lency's most obedient, humble servants.

By unanimous order of the Convention.

GEORGE WASHINGTON, President

His Excellency the Pbesident of Congbess.
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II.

A DECLARATION BY THE REPRESENTATIVES OF THE UNITED

STATES OF AMERICA, IN CONGRESS ASSEMBLED.

When, in the cowrse of human events, it becomes necessary for

one people to dissolve the political bands which have connected

them with another, and to assume, among the powers .of the

earth, the separate and equal station to which the laws of nature

and of nature's God entitle them, a decent respect to the opinions

of mankind requires that they should declare the causes which

impel them to the separation.

We hold these truths to be self-evident, that all men are created

equal ; that they are endowed by their creator with certain un-

alienable rights; that among these, are life, liberty, and the pur-

suit of happiness. That, to secure these rights, governments are

instituted among men, deriving their just powers from the con-

sent of the governed; that, whenever any form of government be-

comes destructive of these ends, it is the right of the people to

alter or to abolish it, and to institute a new government, laying

its foundation on such principles, and organizing its powers in

such form, as to them shall seem most likely to effect their safety

and happiness. Prudence, indeed, will dictate that goverments

long established, should not be changed for light and transient

causes; and, accordingly, all experience hath shown, that man-

kind are more disposed to suffer, while evils are sufferable, than

to right themselves by abolishing the forms to which they are ac-

customed. But, when a long train of abuses and usurpations,

pursuing invariably the same object, evinces a design to reduce

them under absolute despotism, it is their right, it is their duty,

to throw off such goverment, and to provide new guards for their

future security. Such has been the patient sufferance of these

colonies, and such is now the necessity which constrains them to

alter their former systems of government. The history of the

present king of Great Britain is a history of repeated injuries

and nsiarpations, all having, in direct object, the establishment of

an absolute tyranny over these States. To prove this, let facts be

submitted to a candid world : x
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He has refused his assent to laws the most wholesome and nec-

essary for the public good.

He has forbidden his governors to pass laws of immediate and

pressing importance, tinless suspended in their operation till his

assent should be obtained; and, when so suspended, he has utterly

neglected to attend to them.

He has refused to pass other laws for the accommodation of

large districts of people, unless those people would relinquish the

right of representation in the legislature; a right inestimable to

them, and formidable to tyrants only.

He has called together legislative bodies at places unusual, un-

comfortable, and distant from the depository of their public

records, for the sole purpose of fatiguing them into compliance

with his measures.

He has dissolved representative houses repfeatediy, for oppos-

ing, with manly firmness, his invasions on the rights of the

people.

He has refused, for a Icjgg time after such dissolutions, to cause

others to be elected ; whereby the legislative powers, incapable of

annihilation, have returned to the people at large for their exer-

cise; the State remaining, in the meantime, exposed to all the

danger of invasion from without, and convulsions within.

He has endeavored to prevent the population of these States; for

that purpose, obstructing the laws for naturalization of foreigners;

refusing to pass others to encourage their migration hither, and
raising the conditions of new appropriations of lands.

He has obstructed the administration of justice by refusing his

assent to laws for establishing judiciarj' powers.

He has made judges dependent on his will alone, for the tenure

of their offices, and the amount and payment of their salaries.

He has erected a multitude of new offices, and sent hither swarms
of officers to harass our people, and eat out their substance.

He has kept among us, in times of peace, standing armies with-

out the consent of our legislature.

He has affected to render the military independent of, and
superior to, the civil power.

He has combined, with others, to subject us to a jurisdiction

foreign to our constitution, and unacknowledged by our laws;

giving his assent to their acts of pretended legislation:

For quartering large bodies of armed troops among us:
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For protecting them, by a mock trial, from punishment, for any

murders which they should commit on the inhabitants of these

States:

For cutting oflf our trade with all parts of the world:

For imposing taxes on us without our consent:

For depriving us, in many cases, of the benefits of trial by

jury:

For transporting us beyond seas to be tried for pretended

offences

:

For abolishing the free system of English laws in a neighboring

province, establishing therein an arbitrary government, and en-

larging its boundaries, so as to render it at once an example and

fit instrument for introducing the same absolute rule into these

colonies:

For taking away our charters, abolishing our most valuable

laws, and altering, fundamentally, the powers of our govern-

ments:

For suspending our own legislatures, and declaring themselves

invested with power to legislate for us in all cases whatsoever.

He has abdicted government here, by declaring us out of his

protection, and waging war against us.

He has plundered our seas, ravaged our coasts, burnt our towns,

and destroyed the lives of our people.

He is, at this time, transporting large armies of foreign mer-

cenaries to complete the work of death, desolation, and tyranny,

already begun, with circumstances of cruelty and perfidy scarcely

paralleled in the most barbarous ages, and totally unworthy the

head of a civilized nation.

He has constrained our fellow-citizens, taken captive on the

high seas, to bear arms against their country, to become the exe-

cutioners of their friends and brethren, or to fall themselves by

their hands.

He has excited domestic insurrections amongst us, and has en-

deavored to bring on the inhabitants 'of our frontiers, the merci-

less Indian savages, whose known rule of warfare is an undis-

tinguished destruction, of all ages, sexes, and conditions.

In every stage of these oppressions, we have petitioned for re-

dress, in the most humble terms; our repeated petitions Lave

been answered only by repeated injury. A prince, whose char-
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acter is thus marked by every act which may define a tyrant, is

unfit to be the ruler of a free people.

Nor have we been wanting in attention to our British brethren.

We have warned them, from time to time, of attempts made
by their legislature to extend an unwarrantable jurisdiction over

us. We have reminded them of the circumstances of our emi-

gration and settlement here. We have appealed to their native

justice and magnanimity, and we have conjured them, by the ties

of our common kindred, to disavow these usnrpations, which

would inevitably interrupt our connections and correspondence.

They, too, have been deaf to the voice of justice and consan

guinity. We must, therefore, acquiesce in the ne2essity which

denounces our separation, and hold them as we hold the rest of

mankind, enemies in war, in peace, friends.

We, therefore, the representatives of the United States of

AMERicAjin General Congress assembled,appealing to the kSupreme

Judge of the world for the rectitude of our intentions, do, in the

name, and by the authority of the good people of these colonies,

solemnly, publish and decTare, That these United Colonies are,

and of right ought to be, free and independent States; that they

are absolved from all allegiance to the British crown, and that

all political connection between them and the State of Great

Britain, is, and ought to be, totally dissolved; and that, as free

AND independent STATES, they have full power to levy war, con-

elude peace, contract alliances, establish commerce, and to do all

other acts and things which independent states may of right do.

And, for the support of this declaration, with a firm reliance on

the protection of DIVINE PROVIDENCE, we mutually pledge

to each other, onr lives, our fortunes, and our sacred honour.

JOHN HANCOCK.

New Hampshire. Massachusetts Bay.

JosiAH Bartlett, Samuel Adams,

WiLLLAM WhIPPEL, JoHN AdAMS,

Matthew Thornton. Robert Treat Paike,

Elbridqe Gerry.
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Rhode Island.

Stephen Hopkins,

William Ellery.

Connecticut.

Roger Sherman,

Samuel Huntington,

William Williams,

Oliver Wolcott,

Neiu York.

William Floyd,

Philip Livingston,

Francis Lewis,

Lewis Morris,

Neiv Jersey.

Richard Stockton,

John Withekspoon,

Francis Hopkinson,

John Hart,

Abraham Clark.

Pennsylvania.

Robert Morris, *

Benjamin Rush,

Benjamin Franklin,

. John Morton,

George Clymbr,

James Smith,

George Taylor,

James Wilson,

George Russ.

Delaware.

C^SAH Rodney,

George Reed,

Thomas M'Kean,

Maryland.

Samuel Chase,

William Page,

Thomas Stone,

Charles Carroll, of Carrolton.

Virginia.

George Wythe,

Richard Henry Lee,

Thomas Jefferson,

Benjamin Harrison,

Thomas Nelson, Jr.,

Francis Lightfout Lee,

Carter Braxton.

North Carolina.

WiiLiAM Hooper,

Joseph Hewes,

John Penn.

South Carolina.

Edward Rutledge,

Thomas Hayward, Jr.,

Thomas Lynch, Jr.,

Arthur Middleton,

Georgia.

Button Gwinnett.

Lyman Hall,

Geo. Walton,
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APPENDIX II.

CONSTITUTION OFTHE UNITED STATES OF AMERICA

"We, the people of the United States, in order to form a more

perfect Union, establish justice, insure domestic tranquillity, pro

vide for the common defajjce, promote the general welfare, and

secure the blessings of liberty to ourselves and our posterity, do

ordain and establish this Constitution for the United States of

America.

ABTICLE I.

Section 1.—1. All legislative powers herein granted shall be

vested in a Congress of the United States, which shall consist of

a Senate and House of Representatives.

Section 2.—1. The House of Representatives shall be composed

of members chosen every second year by the people of the several

states, and the electors in each state shall have the qualifications

requisite for electors of the most numerous branch of the state

legislature.

2. No person shall be a representative who shall not have at-

tained to the age of twenty-five years, and been seven years a

citizen of the United States, and who shall not, when elected, be

an inhabitant of that state in which he shall be chosen.

3. Representatives and direct taxes shall be apportioned among
the several states which may be included within this Union, ac-

cording to their respective numbers, which shall be determined

by adding to the whole number of free persons, including those
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boand to service for a term of years, and excluding Indians not

taxed, three-fifths of all other persons. The actual enumeration

shall be made within three years after the first meeting of the

Congress of the United States, and within every subsequent term

of ten years, in such manner as they shall by law direct. The
number of Representatives shall not exceed one for every thirty

thousand, but each state shall have at least one Representative;

and, until such enumeration shall be made, the state of New
Hampshire shall be entitled to choose three, Massachusetts eight,

Rhode Island and Providence Plantations one, Connecticut five,

New York six, New Jersey four, Pennsylvania eight, Delaware

one, Maryland six, Virginia ten, North Carolina five. South Caro-

lina five, and Georgia three.

4. When vacancies happen in the representation from any

state, the executive authority thereof shall issue writs of election

to fill such vacancies.

5. The House of Representatives shall choose their Speaker

and other officers; and shall have the sole power of impeach-

ment.

Section 3.— 1. The Senate of the United States, shall be com-

posed of two Senators from each state, chosen by the legislature

thereof, for six years; and each Senator shall have one vote.

2. Immediately after they shall be assembled in consequence

of the first election, they shall be divided, as equally as may be,

into three classes. The seats of the Senators of the first class

shall be vacated at the expiration of the second year; of the sec-

ond class, at the expiration of the fourth year; and of the third

class, at the expiration of the sixth year; so that one-third may

be chosen every second year; and if vacancies happen by resigna-

tion, or otherwise, during the recess of the legislature of any

state, the executive thereof may make temporary appointments

until the next meeting of the legislature, which shall then fill

such vacancies.

3. No person shall be a Senator who shall not have attained

to the age of thirty years, and been nine years a citizen of the

United States, and who shall not, when elected, be an inhabitant

of that state for which he shall be chosen.

4. The Vice-President of the United States shall be president

of the Senate, but shall have no vote, unless they be equally di-

vided.

608



CONSTITUTION OF THE UNITED STATES. 595

5. The Senate shall choose their other officers^ and also a presi-

dent pro tempore, in the absence of the Yice-President, or when

he shall exercise the office of President of the United States.

6. The Senate shall have the sole power to try all impeachments.

When sitting for that purpose, thev shall be on oath or affirma-

tion. AVhen the President of the United States is tried, the

Chief Justice shall preside; and no person shall be convicted

without the concurrence of two -thirds of the members present.

7. Judgment in cases of impeachment shall not extend further

than to removal from office, and disqualification to hold and enjoy

any office of honor, trust, or profit, under the United States; hc'i

the party convicted shall, nevertheless, be liable and subject to

indictment, trial, judgment, and punishment, according to law.

Section 4.— 1. The times, places, and manner, of holding elec-

tions for Senators and Representatives, shall be prescribed in

each state by the legislature thereof : but the Congress may at

any time, by law, make or alter such regulations,.except as to the

places of choosing Senators.

2. The Congress shall assemble at least once in every year, and

such meeting shall be on the first Monday in December, unless

they shall by law appoint a different day.

Section 5.—1. Each House shall be the judge of the elections,

returns, and qualifications of its own members, and a majority of

each shall constitute a quorum to do business; but a smaller num-

ber maj' adjourn from day to day, and may be authorized to com-

pel the attendance of absent members, in such manner, and under

such penalties, as each House may provide.

2. Each House may determine the rules of its proceedings,

punish its members for disorderly behavior, and, with the con-

cun-ence of two-thirds, expel a member.

3. Each House shall keep a journal of its proceedings, and,

from time to time, publish the same, excepting such parts as may,

in their judgment, require secrecy; and the yeas and oays of the

members of either House, on any question, shall, at the desire of

one-fifth of those present, be entered on the journal.

4 Neither House, during the session of Congress, shall, without

the consent of the other, adjourn for more than three days, nor to

any other place than that in which the two Houses shall be sit-

ting.

Section 6.— 1. The Senators and Representatives shall receive
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a compensation for their services, to be ascertained by law, and
paid out of the treasury of the United States. They shall, in all

cases, except treason, felony, and breach of the peace, be privi-

leged from arrest during their attendance at the session of their

respective Houses, and in going to, and returning from, the same;

and for any speech or debate in either House, they shall not be

questioned in any other place.

2. No Senator or Representative shall, during the time for

which he was elected, be appointed to any civil office under the

authority of the United States, which shall have been created, or

the emoluments whereof shall have been increased during such

time; and no person, holding any office under the United States,

shall be a member of either House during his continuance in of-

fice.

Section 7.—1. All bills for raising revenue shall originate in

the House of Representatives; but the Senate may propose or

concur with amendments as on other bills.

2. Every bill, which shall have passed the House of Represen-

tatives and the Senate, shall, before it become a law, be presented

to the President of the United States; if he approve, he shall sign

it, but if not, he shall return it, with his objections, to that House

in which it shall have originated, who shall enter the objections

at large on their journal, and proceed to reconsider it. If, after

such reconsideration, two-thirds of that House shall agree to pass

the bill, it shall be sent, together with the objections, to the other

House, by which it shall likewise be reconsidered, and, if approved

by two-thirds of that House, it shall become a law. But in all

such cases the votes of both Houses shall be determined by yeas

and nays, and the names of the persons voting for and against the

bill shall be entered on the journal of each House respectively. If

any bill shall not be returned by the President with ten days

(Sundays excepted) after it shall have been presented to him, the

same shall be a law, in like manner as if he had signed it, unless

the Congress, by their adjournment, prevent its return, in which

case it shall net be a law.

3. Every order, resolution, or vote, to which the concuiTence of

the Senate and House of Representatives may be necessary (ex-

cept on a question of adjournment), shall be presented to the Presi-

dent of the United States; and before the same shall take effect,

shall be approved by him, or, being disapproved by him shall be
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repassed by two thirds of the Senate and House of Representa-

tives, according to the rules and limitations prescribed in the case

of a bill.

Section 8.—The Congress shall have power

1. To lay and collect taxes, duties, imposts, and excises, to pay

the debts, and provide for the common defence and general wel-

fare, of the United States; but all duties, imposta, and excises,

shall be uniform throughout the United States:

2. To borrow money on the credit of the United States:

3. To regulate commerce with foreign nations, and among the

several states, and with the Indian tribes:

4 To establish a uniform rule of nai,uralization, and uniform

laws on the subject of bankruptcies, throughout the United

States:

5. To coin money, regulate the value thereof, and of foreign

coin, and fix the standard of weights and measures:

6. To provide for the punishment of counterfeiting the securi-

ties and current coin of the United States:

7. To establish post-offices and post-roads:

8. To promote the progress of science and useful arts, by

securing, for limited times, to authors and inventors, the exclu-'

sive right to their respective writings and discoveries:

9. To constitute tribunals inferior to the Supreme CJourt:

10. To define and punish piracies and felonies, committed on

the high seas, and offences against the law of nations:

11. To declare war, grant letters of marque and reprisal, and

make rules concerning captures on land and water:

12. To raise and support ^mies; but no appropriation of

money to that use shall be for a longer term than two years:

13. To provide and maintain a navy:

14. To make rules for the government and regulation of the

land and naval forces:

15. To provide for calling forth the milita to execute the laws

of the Union, suppress insurrections, and repeal invasions:

16. To provide for organizing, arming, and disciplining the

militia, and for governing such part of them as may be employed

in the service of the United States, reserving to the states re-

spectively the appointment of the oflScers, and the authority of

training the militia, according to the discipline prescribed by Con-

gress:
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17. To exercise exclusive legislation in all cases whatsoever,

over such district (not exceeding ten miles square) as may, by

cession of particular states, and the acceptance of Congress, be-

come the seat of the government of the United States, and to ex-

ercise like authority over all places, purchased by the consent of

the legislature of the state in which the same shall be, for the

erection of forts, magazines, arsenals, dock-yards, and other need-

ful buildings:—And
18. To make all laws which shall be necessary and proper for

carrying into execution the foregoing powers, and all other powers

vested by this Constitution in the Government of the United

States, or in any department or officer thereof.

Section 9.—1. The migration or importation of such persons,

as any of the states, now existing, shall think proper to admit,

shall not be prohibited by the Congress prior to the year one

thousand eight hundred and eight; but a tax or duty may be im-

posed on such importation, not exceeding ten dollars for each

person.

2. The privilege of the vmt of habeas corpus shall not be sus-

pended, unless when, in cases of rebellion or invasion, the public

safety may require it.

8. No bill of attainder, or ex post facto law, shall be passed.

4. No capitation, or other direct tax, shall be laid, unless in

proportion to the census or enumeration hereinbefore directed to

be taken.

5. No tax or duty shall be laid on articles exported from any

state. No preference shall be given by any regulation of com-

merce or revenue to the ports of one state over those of another;

nor shall vessels bound to, or from one state, be obliged to enter,

clear or pay duties, in another.

6. No money shall be drawn from the treasury, but in conse-

quence of appropriations made by law; and a regular statement

and account of the receipts and expenditures of all public money

shall be published from time to time.

7. No title of nobility shall be granted by the United States;

and no person, holding any office of profit or trust under them,

shall, without the consent of the Congress, accept of any present,

emolument, office, or title, of any kind whatever, from any king,

prince, or foreign state.

Section 10.— 1. No state shall enter into any treaty, alliance,
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or confederation ;
grant letters of marque and reprisal ; coin

money; emit bills of credit; make anything but gold and silver

coin a tender in payment of debts; pass any bill of attainder, ex

post facto law, or law impairing the obligation of contracts, or

grant any title of nobility.

2. No state shall, without the consent of the Congress, lay any

imposts or duties on imports or exports, except what may be ab-

solutely necessary for executing its inspection laws; and the net

produce of all duties and imposts, laid by any state on imports or

exports, shall be for the use of the treasury of the United States;

and all such laws shall be subject to the revision and control of

the Congress. No state shall, without the consent of Congress,

lay any duty of tonnage, keep troops, or ships of war, in time of

peace, enter into any agreement or compact with another state,

or with a foreign power, or engage in war, unless actually in-

vaded, or in such imminent danger as will not admit of delay.

ABTICLE :i.

Section 1.—^1. The executive power shall be vested in a Presi

dent of the United States of America. He shall held his office

during the term of four years, and together with the Vice-Presi-

dent, chosen for the same term, be elected as follows:

2. Each state shall appoint, in such manner as the legislature

thereof may direct, a number of Electors, equal to the whole num-

ber of Senators and Representatives, to which the state may be

entitled in the Congress; but no Senator or Representative, or

person holding an office of trust or profit, under the United States,

shall be appointed an Elector.

3. The Electors shall meet in their respective states, and vote

by ballot for two persons, of whom one, at least, shall not be an

inhabitant of the same state with themselves. And they shall

make a list of all the persons voted for, and of the number of

votes for each; which list they shall sign and certify, and trans-

mit, sealed, to the seat of the Government of the United States,

directed to the president of the Senate. The president of the

Senate shall, in the presence of the Senate and House of Rep-

resentatives, open all the certificates, and the votes shall then

be counted. The person having the greatest number of votes

shall be the President, if such number be a majority of the whole

number of Electors appointed; and if there be more than one,
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who have such majority, and have an equal number of votes,

then the House of Representatives shall immediately choose, by

ballot, one of them for President; and if no person have a ma-

jority, then, from the five highest on the list, the said House shall

in like manner, choose the President. But in choosing the Presi

dent, the vote shall be taken by states, the representation from

each state having one vote; a quorum for this purpose shall con-

sist of a member or members from two-thirds of the states, and a

majority of all the states shall be necessary to a choice. In every

ease, after the choice of the President, the person having the

greatest number of votes of the Electors shall be the Vice-Presi-

dent. But if there should remain two or more who have equal

votes, the Senate shall choose from them, by ballot, the Vice-

President.

4. The Congress may determine the time of choosing the Elec-

tors, and the day on which they shall give their votes; which day

shall be the same throughout the United States.

5. No person, except a natural-born citizen, or a citizen of the

United States at the time of the adoption of this Constitution,

shall be eligible to the office of President; neither shall any per-

son be eligible to that office, who shall not have attained to the

age of thirty -five years, and been fourteen years a resident within

the United States.

6. In case of the removal of the President from office, or of his

death, resignation, or inability to discharge the powers and duties

of the said office, the same shall devolve on the Vice President,

and the Congress may by law provide for the case of removal,

death, resignation, or inability, both of the President and Vice-

President, declaring what officer shall then act as President, and

such officer shall act accordingly, until the disability be removed,

or a President shall be elected.

7. The President shall, at stated times, receive for his services,

a compensation, which shall neither be increased nor diminished

during the period for which he shall have been elected, and be

shall not receive, within that period, any other emolument from

the United States, or any of them.

8. Before he enter on the execution of his office, he shall take

the following oath of affirmation:

9. "I do solemnly swear (or affirm), that I will faithfully

execute the office of President of the United States, and will, t(j
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the best of my ability, preserve, protect, and defend the Const i-

tution of the United States."

Section 2.— 1. The President shall be Commander-in-Chief of

the army and navy of the United States, and of the militia of

the several states, when called into the actual service of the

United States; he may require the opinion, in writing, of the

principal officer in each of the executive departments upon any

subject relating to the duties of their respective offices, and he

shall have power to grant reprieves and pardons for offences

against the United States, except in cases of impeachment.

2. He shall have power, by and with the advice and consent of

the Senate, to make treaties, provided two-thirds of the Senators

present concur; and he shall nominate, and, by and with the ad-

vice and consent of the Senate, shall appoint ambassadors, other

public ministers, and consuls, judges of the Supreme Court, and

all other officers of the United States whose appointments are

not herein otherwise provided for, and which shall be established

by law: but the Congress may by law vest the appointment of

such inferier officers, as "ttiey think proper, in the President alone,

in the courts of law or in the heads of departments.

3. The President shall have power to till up all vacancies that

may happen during the recess of the Senate, by granting com-

missions which shall expire at the end of their next session.

Section 3.— 1. He shall, from time to time, give to the Con-

gress information of the state of the Union, and recommend to

their consideration such measures as he shall judge necessary and

expedient; he may, on extraordinery occasions, convene both

Houses, or either of them, and in case of disagreement between

them, with respect to the time of adjournment, he may adjourn

them to such time as he shall think proper; he shall receive am-

bassadors and other public ministers: he shall take care that the

laws be faithfully executed, and shall commission all the officers

of the United States.

Section 4— 1. The President, Vice-President, and all civil of-

ficers of the United States, shall be removed from office on im-

peachment for, and conviction of, treason, bribery, or other high

crimes and misdemeanors.
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ARTICLE III.

Section 1.—1. The judicial power of the United States shall

be vested in one Supreme Court, and in such inferior courts as

the Congress may, from time to time, ordain and establish. The
judges, both of the Supreme and inferior courts shall, hold thoir

offices during good behavior, and shall at stated times, receive

for their services a compensation w^hich shall not be diminished

during their continuance in office.

Section 2.— 1. The judicial power shall extend to all cases, in

law and equity, arising under this Constitution, the laws of the

United States, and treaties made, or which shall be made, under

their authority; to all cases affecting ambassadors, other public

ministers, and consuls; to all cases of admiralty and maritime

jurisdiction; to controversies to which the United States shall be a

party; to controversies between two or more states, between a state

and citizens of another state, between citizens of different states,

between citizens of the same state claiming lands under grants

of different states, and between a state, or the citizens thereof,

and foreign states, citizens, or subjects.

2. In all cases affecting ambassadors, other public ministers

and consuls, and those in which a state shall be a party, the Su-

preme Court shall have original jurisdiction. In all the other

cases before mentioned, the Supreme Court shall have appellate

jurisdiction, both as to law and fact, with such exceptions and

under such regulations as the Congress shall make.

3. The trial of all crimes, except in cases of impeachment, shall

be by jury; and such trial shall be held in the state where the

said crimes shall have been committed; but when not committed

within any state the trial shall be at such place or places as the

(Congress may by law have directed.

Section 3.— 1. Treason against the United States shall consist

only in levying war against them, or in adhering to their enemies,

giving them aid and comfort. No person shall be convicted of

treason unless on the testimony of two witnesses to the same overt

act, or on confession in open court.

2. The (yongress shall have power to declare the punishment

of treason, but no attainder of treason shall work corruption of

blood or forfeiture, except during the life of the person attainted.
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AKTICLE IV.

Section 1.— 1. Full faith and credit shall be given in each

state to the public acts, records, and judicial proceedings of every

other state. And the Congress may, by general laws, prescribe

the manner in which such acts, records, and proceedings shall be

proved, and the effect thereof.

Section 2.— 1. The citizens of each state shall be entitled to all

privileges and immunities of citizens in the several states.

2. A person charged in any state with treason, felony, or other

crime, who shall flee from justice, and be found in another state,

shall, on demand of the executive authority of the state from

which he fled, be delivered up, to be removed to the state having

jurisdiction of the crime.

3. No person held to service or labor in one state, under the

laws thereof, escaping into another, shall in consequence of anj

law or regulation therein, be discharged from such service or

labor, but shall be delivered up on claim of the party to whom
such service or labor may^e due.

Sections.— 1. New states may be admitted by the Congress

into this Union; but no new state shall be formed or erected

within the jurisdiction of any other state; nor any state be

formed by the junction of two or more states, or parts of states,

without the consent of the legislatures of the states concerne<l as

well as of the Congress.

2. The Congress shall have power to dispose of and make all

needful rules and regulations respecting the territory or other

property belonging to the United States; and nothing in this

Constitution shall be so construed as to prejudice any claims of

the United States, or of any particular state.

Section 4.—-1. The United States shall guarantee to every state

in this Union a republican form of government, and shall protect

each of them against invasion; and on application of the legisla-

ture, or of the executive (when the legislature cannot be con-

vened), against domestic violence.

article v.

1. The Congress, whenever two- thirds of both Houses shall

deem it necessary, shall propose amendments to this Constitution,

or, on the application of the legislatures of two-thirds of the sev-
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eral states, shall call a convention for proposing amendments,

which, in either case, shall be valid, to aJl intents and purposes,

as part of this Constitution, when ratified by the legislatures of

three-fourths of the several states, or by conventions in three

fourths thereof, as the one or the other mode of ratification may
be proposed by the Congress: provided that no amendment which

may be made prior to the year one thousand eight hundred and

eight, shall, in any manner, affect the first and fourth clauses in

the ninth section of the first Article; and that no state, without

its consent, shall be deprived of its equal suffrage in the Senate.

ARTICLE VI.

1. All debts contracted and engagements entered into, before

the adoption of this Constitution, shall be as valid against the

United States under this Constitution as under the Confederation.

2. This Constitution, and the laws of the United States which

shall be made in pursuance thereof, and all treaties made, or

which shall be made, under the authority of the United States,

shall be the supreme law of the land; and the judges in every

state shall be bound thereby, anything in the constitution or laws

<jf any state to the contrary notwithstanding.

3. The Senators and Representatives before mentioned, and

the members of the several state legislatures, and all executive

and judicial officers, both of the United States and of the sevez'al

states, shall be bound, by *oath or affirmation, to support this

Constitution; but no religious test shall ever be required as a

qualification to any office or public trust under the United States.

ABTICLE VII.

1. The ratification of the conventions of nine states shall be

sufficient for the establishment of this Constitution between the

states so ratifying the same.

AMENDMENTS TO THE CONSTITUTION.

ARTICLE I.

Congress shall make no law respecting an establishment of re-

ligion, or prohibiting the free exercise thereof ; or abridging the

618



CONSTITUTION OF THE UNITED STATES. 605

freedom of speech, or of the press; or the right of the people

peaceably to assemble, and to petition the government for a re-

dress of grievances.

ABTICI^ IL

A well-regulated militia being necessary to the security of a

free state, the right of the people to keep and bear arms shall not

be infringed.

ABTICLE in.

No soldier shall, in time of peace, be quartered in any house,

without the consent of the owner; nor, in time of war, but in a

manner to be prescribed by law.

ARTICLE rv.

The right of the people to be secure in their persons, houses,

papers, and effects, against unreasonable searches and seizures,

shall not be violated; and^no warrants shall issue, but upon prob-

able cause, supported by oath or aflirmation, and particularly de-

scribing the place to be searched, and the persons or things to be

seized.

ARTICLE V.

Xo person shall be held to answer for a capital, or otherwise

infamous crime, unless on a presentment or indictment of a grand

jury, except in cases arising in the land or naval forces, or in the

militia, when in actual service, in time of war, or public danger;

nor shall any person be subject, for the same offence, to be twice

put in jeopardy of life or limb; nor shall be compelled, in any

criminal case, to be a witness against himself, nor be deprived of

life, liberty, or property, without due process of law; nor shall

private property be taken for public use, without just compensa-

tion.

ARTICLE VI.

In all criminal prosecutions, the accused shall enjoy the right

to a speedy and public trial, by an impartial jury of the state and

district wherein the crime shall have been committed, which dis-

trict shall have been previously ascertaineil by law; and to bo in-
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formed of the nature and cause of the accusation; to be con-

fronted with the witnesses against him; to have compulsory pro-

cess for obtaining witnesses in his favour; and to have the as-

sistance of counsel for his defence.

ARTICLE VII.

In suits at common law, where the value in controversy shall

exceed twenty dollars, the right of trial by jury shall be preserved;

and no fact, tried by a" jury, shall be otherwise re-examined in

any court of the United States than according to the rules of the

common law.

ARTICLE VIII.

Excessive bail shall not be required, nor excessive fines im-

posed, nor cruel and unusual punishments inflicted.

ARTICLE IX.

The enumeration in the Constitution of certain rights shall not

be construed to deny or disparage others retained by the people.

ARTICLE X.

The powers not delegated to the United States by the Consti-

tution, nor prohibited by it to the states, are reserved to the states

respectively, or to the people.

ARTICLE XI.

The judicial power of the United States shall not be construed

to extend to any suit in law or equity, commenced or prosecuted

against one of the United States by citizens of another state, or

by citizens or subjects of any foreign state.

ARTICLE XII.

1. The Electors shall meet in their respective states, and vote

by ballot for President and Vice-President, one of whom, at least,

shall not be an inhabitant of the same state with themselves;

they shall name in their ballots the person voted for as President,

and in distinct ballots the person voted for as Vice-President;

and they shall make distinct lists of all persons voted for as Pre-

sident, and of all persons voted for as Vice-President and of
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the number of votes for each, which lists they shall sign, and

certify, and transmit, sealed, to the seat of the Government

of the United States, directed to the president of the Senate;

the president of the Senate shall, in the presence of the Senate

and House of Representatives, open all the certificates, and

the votes shall then be counted; the person having the greatest

number of votes for President shyll be the President, if such

number be a majority of the whole number of Electors appointed

;

and if no person shall have such a majority, then, from the

persons having the highest numbers, not exceeding three, on the

list of those voted for as President, the House of Representatives

shall choose immediately, by ballot, the President. But in choos-

ing the President, the votes shall be taken by states, the repre-

sentation from each state having one vote; a quorum for this

purpose shall consist of a member or members from two-thirds

of the states, and a majority of all the states shall be necessary

to a choice. And if the House of Representatives shall not

choose a President, whenever the right of choice shall devolve

upon them, before the fou«th day of March next following, then

the Vice-President shall act as President, as in case of the death,

or other constitutional disability, of the President.

2. The person having the greatest number of votes as Vice-

President shall be the Vice-President, if such number be a

majority of the whole number of Electors appointed; and if no

person have a majority, then, from the two highest numbers on

the list, the Senate shall choose the Vice-President; a quorum
for the purpose shall consist of two-thirds of the whole number
of Senators; a majority of the whole number shall be necessary

to a choice.

3. But no person constitutionally ineligible to the office of Pre-

sident, shall be eligible to that of Vice-President of the United

States.

ABTiCLE xm.

Section 1.—Neither slavery nor involuntary servitude, except

as a punishment for crime, whereof the party shall have been
duly convicted, shall exist within the United States, or any place

subject to their jurisdiction.

Section 2.—Congress shall have power to enforce this article

by appropriate legislation.
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ABTICLE XIV.

Section 1.—All persons born or naturalized in the United

States, and subject to the jurisdiction thereof, are citizens of the

United States and of the state wherein they reside. No state

shall make or enforce any law which shall abridge the privileges

or immunities of citizens of the United States; nor shall any

state deprive any person of life, liberty, or property, without

due process of law, nor deny to any person within its jurisdiction

the equal protection of the laws.

Section 2.—Representatives shall be apportioned among the

several states according to their respective numbers, counting the

whole numbers of persons in each state, excluding Indians not

taxed. But when the right to vote at any election for the choice

of electors for President and Vice-President of the United States,

Representatives in Congress, the executive and judicial officers

of a state, or the members of the legislature thereof, is denied to

any of the male inhabitants of such state, being twenty-one

years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion or other crime, the

basis of representation therein shall be reduced in the propor-

tion which the number of such male citizens shall bear to the

whole number of male citizens twenty-one years of age in such

state.

Section 3.—No person shall be a Senator or Representative in

Congress, or elector of President and Vice-President, or hold

any office, civil or military, under the United States, or under any

state, who, having previously taken an oath, as a member of Con-

gress, or as an officer of the United States, or as a member of

any state legislature, or as an executive or judicial officer of any

state, to support the Constitution of the United States, shall have

engaged in insTirrection or rebellion against the same, or given

aid or comfort to the enemies thereof. But Congress may, by a

vote of two-thirds of each House, remove such disability.

Section 4.—The validity of the public debt of the United

States, authorized by law, including debts incurred for payment

of pensions and bounties for services in suppressing insurrection

or rebellion, shall not be questioned. But neither the United States

nor any state shall assume or pay any debt or obligation incurred

in aid of insurrection or rebellion against the United States, or
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any claim for the loss or emancipation of any slave; but all such

debts, obligations, and claims shall be held illegal and void.

Section 5.—The Congress shall have power to enforce, by ap-

propriate legislation, the provisions of this article.

AETICLE XV.

Section 1.—The right of citizens of the United States to vote

shall not be denied or abridged by the United States or by any
state on accouat of race, color, or previous condition of servitude.

Section 2.—The Congress shall have power to enforce this

article by appropriate legislation.
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